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METRIC/ENGLISH  CONVERSION  FACTORS 


ENGLISH  TO  METRIC 


METRIC  TO  ENGLISH 


LENGTH  (APPROXIMATE) 

1  inch  (in)  =  2.5  centimeters  (cm) 
1  foot  (ft)  =  30  centimeters  (cm) 
1  yard  (yd)  =  0.9  meter  (m) 
1  mile  (mi)  =  1 .6  kilometers  (km) 
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1  centimeter  (cm)  =  0.4  inch  (in) 
1  meter  (m)  =  3.3  feet  (ft) 
1  meter  (m)  =  1.1  yards  (yd) 
1  kilometer  (km)  =  0.6  mile  (mi) 


AREA  (APPROXIMATE) 

1  square  inch  (sq  in,  in^)  =  6.5  square  centimeters  (cm^) 
1  square  foot  (sq  ft,  ft^)  =  0.09  square  meter  (m^) 
1  square  yard  (sq  yd,  yd^)  =  0.8  square  meter  (m^) 
1  square  mile  (sq  mi,  mi^)  =  2.6  square  kilometers  (km^) 

1  acre  =  0.4  hectares  (he)  =  4,000  square  meters  (m^) 


AREA  (APPROXIMATE) 

1  square  centimeter  (cm2)  =  0.16  square  inch  (sq  in,  in^) 
1  square  meter  (m2)  =  1 .2  square  yards  (sq  yd,  yd^) 
1  square  kilometer  (km^)  =  0.4  square  mile  (sq  mi,  mi^) 
1  hectare  (he)  =  10,000  square  meters  (m^)  =  2.5  acres 


MASS  -  WEIGHT  (approximate) 
1  ounce  (oz)  =  28  grams  (gr) 
1  pound  (lb)  =  .45  kilogram  (kg) 
1  short  ton  =  2,000  pounds  (lb)  =  0.9  tonne  (t) 


MASS  -  WEIGHT  (approximate) 
1  gram  (gr)  =  0.036  ounce  (oz) 
1  kilogram  (kg)  =  2.2  pounds  (lb) 
1  tonne  (t)  =  1,000  kilograms  (kg)  =  1.1  short  tons 


VOLUME 

1  teaspoon  (tsp)  = 
1  tablespoon  (tbsp)  = 
1  fluid  ounce  (fl  oz)  = 
1  cup  (c)  = 
1  pint(pt)  = 
1  quart  (qt)  = 
1  gallon  (gal)  = 
1  cubic  foot  (cu  ft,  ft^)  = 
1  cubic  yard  (cu  yd,  yd^)  = 


(APPROXIMATE) 

5  milliliters  (ml) 

15  milliliters  (ml) 

30  milliliters  (ml) 

0.24  liter  (I) 

0.47  liter  (I) 

0.96  liter  (I) 

3.8  liters  (I) 

0.03  cubic  meter  (m^) 

0.76  cubic  meter  (m^) 


VOLUME  (APPROXIMATE) 

1  milliliter  (ml)  =  0.03  fluid  ounce  (oz) 
1  liter  (I)  =  2.1  pints  (pt) 
1  liter  (I)  =  1 .06  quarts  (qt) 
1  liter  (I)  =  0.26  gallon  (gal) 
1  cubic  meter  (m^)  =  36  cubic  feet  (cu  ft,  ft^) 
1  cubic  meter  (m^)  =  1 .3  cubic  yards  (cu  yd,  yd^) 
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TEMPERATURE 

[(x-32)(5/9)]T  =  y°C 


(EXACT) 


TEMPERATURE 

[(9/5)y  +  32]°C  =  x°F 


(EXACT) 
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For  more  exact  and/or  other  conversion  factors,  see  NBS  Miscellaneous  Publication  286,  Units  of  Weights  and 
Measures.  Price  $2.50.  SD  Catalog  No.  CI  3  10  286. 
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Chapter  1. 

INTRODUCTION 

Section  1.  PURPOSE  AND 
SCOPE  OF  THESE  GUIDE- 
LINES 

The  Federal  Transit  Administration 
(FTA)*  recognizes  that  prohibited  drug  use 
and  alcohol  misuse  affect  everyone  in  the 
United  States  in  one  way  or  another.  In 
response  to  passage  of  the  Omnibus  Trans- 
portation Employee  Testing  Act  of  1991, 


the  FTA  has  published  two  regulations  pro- 
hibiting drug  use  and  alcohol  misuse  by 
transit  employees  and  requiring  transit 
agencies  to  test  for  prohibited  drug  use  and 
alcohol  misuse.  These  regulations  are  49 
CFR  part  653,  "Prevention  of  Prohibited 
Drug  Use  in  Transit  Operations,"  and  49 
CFR  part  654,  "Prevention  of  Alcohol  Mis- 
use in  Transit  Operations."  In  addition, 
the  Department  of  Transportation  (DOT) 
has  issued  49  CFR  part  40,  "Procedures  for 
Transportation  Workplace  Drug  and  Alco- 
hol Testing  Programs",  which  prescribes 
testing  methods  to  be  followed.  Complete 
copies  of  the  regulatons  are  located  in 
Appendix  I. 


*  The  Intermodal  Surface  Transportation  Efficiency  Act  of  1991  changed  the  name  of  the  Urban  Mass 
Transportation  Administration  (UMTA)  to  the  Federal  Transit  Administration  (FTA). 
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To  assist  transit  agencies  in  implement- 
ing those  regulations,  the  FTA  has  devel- 
oped these  guidelines.  The  ultimate  goal, 
for  the  FTA  and  the  U.S.  transit  industry,  is 
to  achieve  a  drug-  and  alcohol-free  work 
force  in  the  interest  of  the  health  and  safety 
of  employees  and  the  public. 

These  guidelines  are  written  as  if  a 
transit  agency  has  no  established  drug  and 
alcohol  program  and  will  guide  agencies  in 
developing  such  programs  based  upon  the 
FTA  and  DOT  rules.  At  the  same  time, 
these  guidelines  will  help  agencies  modify 
drug  and  alcohol  programs  already  in  place 
to  comply  with  FTA  and  DOT  regulations. 
These  guidelines  provide  a  logical  sequence 
for  implementing  the  various  elements  of  a 


successful  program  and  contain  examples 
of  documents,  checklists,  forms,  and  proce- 
dures that  may  be  used  by  individual  transit 
systems  in  formulating  their  programs.  The 
following  required  elements  of  a  drug  and 
alcohol  program  are  discussed: 

•  Policy  and  procedure  development 

•  Employee  and  supervisor  education 
and  training 

•  Specimen  collection  and  testing 

•  Recordkeeping  and  reporting. 

Transit  agencies  may  go  beyond  these 
requirements  to  incorporate  additional  fea- 
tures (such  as  Employee  Assistance  Pro- 
grams and  rehabilitation  options)  that  are 
not  mandated  by  FTA  regulations.  How- 
ever, you  must  make  clear  that  any  addi- 
tional features  are  not  part  of  the  FTA- 
mandated  program  and  will  be  conducted 
under  the  authority  of  the  transit  agency, 
not  the  FTA.  For  example,  if  you  test  for 
drugs  other  than  the  specific  five  that  the 
FTA  requires,  you  must  make  the  employ- 
ees aware  that  they  are  being  tested  for 
those  addtional  drugs  under  the  authority 
of  the  transit  agency,  not  FTA,  and  you 
must  collect  separate  specimens  for 
analysis. 

These  drug  and  alcohol  program 
requirements  must  be  implemented  on 
January  1,  1995,  for  large  operators  and  on 
January  1,  1996,  for  small  operators 
(§653.13  and  654.15).  This  requirement 
apphes  to  all  Section  3,  9,  and  18  recipients 
(§653.5  and  654.3). 
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Any  transit  agency  that  operates  pri- 
marily in  an  urban  area  of  200,000  people 
or  more  (as  defined  by  the  Bureau  of 
Census)  is  considered  a  large  operator. 
Any  transit  agency  that  operates  primarily 
in  an  urban  area  of  less  than  200,000  peo- 
ple is  considered  a  small  operator  (§653.7, 
654.7).  These  definitions  are  unaffected  by 
the  size  of  the  transit  agency,  the  number 
of  vehicles  in  the  fleet,  or  the  number  of 
employees. 

Section  2.  HOW  TO  USE  THESE 
GUIDELINES 

These  guidelines  are  a  ready  reference 
for  those  in  the  transit  industry  who  must 
formulate  and  implement  programs  to  con- 
trol substance  abuse.  They  are  organized 
by  subject,  and  each  subject  is  addressed  in 
the  general  order  that  it  would  be  con- 
fronted in  the  actual  formulation  and 
implementation  of  a  drug  and  alcohol 
program. 

Each  major  subject  is  discussed  in  a 
separate  section.  Sample  documents, 
forms,  and  checklists  are  provided  in  the 
Sample  Documentation  section  at  the  end 
of  each  chapter.  These  materials  were 
designed  to  meet  the  minimum  regulatory 
requirements  contained  in  49  CFR  parts  40, 
653,  and  654. 

Material  in  the  appendices  amplifies 
basic  information  in  the  text,  identifies 
additional  resources  or  references,  and  pro- 
vides specific  detailed  information  on  sub- 
jects that  may  be  ancillary  to  the  guidelines 
or  applicable  only  to  certain  situations  or 
transit  operations.  You  may  want  to  read 


Appendix  H,  Terms  and  Definitions,  first  if 
you  are  unfamiliar  with  some  of  the  lan- 
guage used. 

In  certain  cases,  the  information  in  this 
document  goes  beyond  the  regulatory  mini- 
mum and  covers  additional  aspects  of  a 
substance  abuse  management  program  con- 
sidered helpful  in  developing  a  comprehen- 
sive and  defensible  program.  It  is  the 
option  of  each  transit  agency  to  implement 
a  drug  and  alcohol  program  that  goes 
beyond  the  regulatory  minimum. 

These  guidelines  do  not  take  prece- 
dence over  or  alter  any  requirement  estab- 
lished under  FTA  or  DOT  regulations.  To 
assist  you  in  differentiating  between  pro- 
gram elements  required  by  regulation  and 
optional  suggestions  for  maximizing  pro- 
gram effectiveness,  certain  key  words  are 
used  throughout  the  text. 


Section  numbers  from  the  regulations 
are  also  used  to  more  clearly  define  regula- 
tory requirements.  For  example,  §653.7 


Regulatory  Text 

Statements  in  this  manual  that  refer  to 
regulatory  requirements  contain  the 
words  "shall"  or  "must"  (e.g.,  "A  sub- 
stance abuse  management  program 
shall  include  a  policy  statement..."). 
Program  elements  not  explicitly 
required  by  regulations,  but  suggested 
as  an  integral  part  of  successful  imple- 
mentation are  generally  addressed 
using  the  word  "should."  Optional 
elements,  or  those  program  features 
that  have  several  acceptable  alterna- 
tives, are  normally  expressed  by  use  of 
the  word  "may." 
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means  this  regulation  is  specifically  men- 
tioned in  49  CFR  part  653,  section  7;  and, 
in  a  similar  manner,  §40.25  references  49 
CFR  part  40,  section  25. 

To  clarify  some  of  the  more  difficult 
issues  and  provide  some  practical  guidance 
on  how  other  transit  systems  have  dealt 
with  many  of  these  issues,  we  have 
provided  "best  practice"  stories  periodically 
throughout  these  guidelines.  These  best 
practices  are  not  required  methods  of 
implementation;  they  are  only  examples  of 
how  some  systems  have  dealt  with  particu- 
larly difficult  issues. 


Section  3.  OTHER  RESOURCES 

While  every  attempt  has  been  made  to 
make  these  guidelines  as  complete  and  self- 
supporting  as  possible,  additional  published 
material  is  available.  For  instance.  Chap- 
ter 6,  "Types  of  Testing,"  provides  a  discus- 
sion on  the  random  testing  portion  of  your 
drug  and  alcohol  program;  but  a  separate 
manual,  the  Random  Drug  Testing  Manual, 
has  been  published  by  the  FTA  to  provide 
detailed  guidance  on  how  to  implement  a 
comprehensive  and  defensible  random  drug 
testing  program  as  part  of  an  overall  sub- 
stance abuse  management  program.  Where 
appropriate,  these  additional  resources  are 
identified. 

The  Sample  Documentation  section  at 
the  end  of  this  chapter  contains  a  list  of 
sources  of  additional  information  that  you 
may  wish  to  acquire  as  you  begin  develop- 
ing your  substance  abuse  management 
program. 

As  a  result  of  the  evolving  nature  of 
drug  and  alcohol  testing,  it  may  be  neces- 
sary to  revise  or  update  these  guidelines  at 
some  point  in  the  future.  Please  fill  out  the 
registration  card,  found  in  the  front  of  this 
publication,  to  ensure  that  you  receive  all 
updates  to  these  guidelines.  If  you  want 
additional  copies  of  these  guidelines,  you 
can  reproduce  as  many  copies  as  you  need. 


Best  Practices 

Know  the  Regulations 

In  one  transit  agency,  the  program  manager 
read  and  re-read  the  regulations  several 
times.  He  also  participated  in  every  confer- 
ence, workshop,  and  information  meeting 
on  the  subject  that  was  available  and  asked 
questions  of  other  transit  system  program 
managers,  State  Department  of  Transporta- 
tion staff,  the  FTA  Office  of  Safety  and 
Security  Staff,  as  well  as  other  people  in  the 
community  that  had  knowledge  of  the  sub- 
ject. With  each  new  reading,  questions,  or 
discussion,  subtleties  of  the  regulation  were 
uncovered  and  new  or  differing  interpreta- 
tions were  found.  The  process  was  ongoing 
and  required  a  certain  degree  of  tenacity. 
The  upfront  effort  to  know  the  regulations 
resulted  in  a  virtually  problem-free 
implementation. 
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Sample  Documentation 


Introduction 


1-5 


April  1994 


0 


m 


SOURCES  OF  ADDITIONAL  INFORMATION  AND 
OTHER  PUBLISHED  DOCUMENTATION 


Documentation 

Source 

Random  Drug  Testing  Manual 

Office  of  Safety  &  Security 
Federal  Transit  Administration 
400  Seventh  Street,  S.W., 

Room  6432 
Washington,  DC  20590 

Substance  Abuse  in  the  Transit  Industry 

Employee  Assistance  Program  for  Transit  Systems 

Reasonable  Cause  Training  Module 

Betty  Dennis  (to  order) 
Battelle 

505  King  Avenue 
Columbus  OH  43201 
Phone:  614-424-4103 
Fax:  614-424-5069 

Gayle  DeGennaro  (for  questions) 
Battelle 

505  King  Avenue 
Columbus  OH  43201 
Phone:  614-424-3625 
Fax:  614-424-5069 

Drug  Testing  Procedures  Handbook 

U.S.  Dept.  of  Transportation 
^-'iiice  oi  i-'rug  uniorccmeni  ano 

Program  Compliance 
400  Seventh  Street,  S.W., 

Room  9404A 
Washington,  DC  20590 
(202)  366-DRUG 

Drug  &  Alcohol  Abuse  Prevention  and  the  ADA:  An 
Employer's  Guide 

The  Institute  for  a  Drug-Free 

Workplace 
East  Tower  Suite  1010 
1301  K  Street,  N.W.,  East  Tower 
Washington,  DC  20005 
Phone:  (202)  842-7400 
Fax:  (202)  842-0011 
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Chapter  2. 

REGULATORY 
OVERVIEW 

Implementing  the  FTA-required  drug 
and  alcohol  program  may  require  you  to 
modify  existing  substance  abuse  policies 
and  programs  or,  in  some  cases,  develop 
entirely  new  programs.  The  critical  pro- 
gram elements  will  be  drug  and  alcohol 
testing  of  employees  and  applicants  for 
employment  in  positions  that  require  the 
performance  of  safety-sensitive  functions. 


It  is  in  this  context  that  you  must  formulate 
drug  and  alcohol  policies,  communicate 
them  to  your  employees,  and  conduct  drug 
and  alcohol  testing.  The  goals  of  these 
activities  are  to  enhance  worker  productiv- 
ity and  safety  and  ensure  positive  accep- 
tance of  the  program.  In  keeping  with  the 
stated  objective  of  enhancing  productivity 
and  safety,  you  are  encouraged  to  make 
your  drug  and  alcohol  program  an  integral 
part  of  your  overall  system  safety  program 
plan. 
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Section  1.  WHAT  THE 
REGULATIONS  REQUIRE 

The  FTA  regulations  require  that  the 
following  program  elements  be 
implemented: 

•  A  policy  statement  on  drug  use  and 
alcohol  misuse  in  the  workplace  (see 
Chapter  4,  "Policy  Development  and 
Communication") 

•  An  employee  (for  drug  program 
only)  and  supervisor  education  and 
training  program  (see  Chapter  5, 
"Training") 

•  A  prohibited  drug  and  alcohol  testing 
program  for  employees  and  appli- 
cants for  employment  in  safety- 
sensitive  positions  (see  Chapters  6, 
"Types  of  Testing,"  7,  "Drug  Testing 
Procedures,"  and  8,  "Alcohol  Testing 
Procedures") 

•  Evaluation  of  the  employee  who  has 
violated  the  drug  and  alcohol 
regulations  (see  Chapters  7,  "Drug 
Testing  Procedures,"  and  8,  "Alcohol 
Testing  Procedures") 

•  Administrative  procedures  for 
recordkeeping,  reporting,  releasing 
information,  and  certifying 
compliance  (see  Chapter  9,  "Admin- 
istrative Requirements"). 


tions  (§653.5  and  §654.3).  Generally,  these 
are  transit  agencies  that  receive  FTA  fund- 
ing and  State  agencies  that  assist  in  distrib- 
uting FTA  funding  to  transit  agencies. 
Section  16(b)(2)  operators  that  do  not 
receive  any  Section  3,  9,  or  18  funding  are 
exempt  from  the  FTA  drug  and  alcohol 
regulations  but  may  be  covered  by  the  Fed- 
eral Highway  Administration's  drug  and 
alcohol  testing  regulation. 

Some  transit  agencies  could  be  affected 
by  drug  and  alcohol  testing  regulations  of 
more  than  one  U.S.  DOT  modal  agency. 
These  include  transit  agencies  operating 
ferry  boats,  commuter  railroads,  or  vehicles 
that  require  operators  to  hold  Commercial 
Driver's  Licenses  (CDLs).  In  those  cases, 
the  FTA  has  coordinated  responsibility 
with  the  other  modal  agencies  to  minimize 
overlapping  requirements. 

Sample  letters  of  certification  for  these 
various  instances  are  included  in  the 
Sample  Documentation  section  at  the  end 
of  this  chapter. 


Violations 

Throughout  this  document,  you  will 
see  references  to  "violations"  of  or 
"violating"  the  regulations.  These 
terms  will  refer  to  any  safety-sensitive 
employee  who  has 

•  A  verified  positive  drug  test 

•  An  alcohol  concentration  of  0.04 
or  greater 

•  Refused  to  submit  to  a  test. 


Who  Must  Participate? 

Any  recipient  of  Federal  financial  assis- 
tance under  Sections  3,  9,  or  18  of  the  Fed- 
eral Transit  Act,  as  amended;  or  any  recipi- 
ent of  Federal  financial  assistance  under 
Section  103(e)(4)  of  title  23  of  the  United 
States  Code  must  comply  with  these  regula- 
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U.S.  Coast  Guard.  The  U.S.  Coast 
Guard  and  the  FTA  have  agreed  that 
transit  agencies  that  operate  ferry  boats 
and  receive  FTA  funds  must  comply  with 
the  FTA's  and  the  U.S.  Coast  Guard's  test- 
ing regulations.  However,  the  Coast  Guard 
substance  abuse  regulations  encompass 
sanctions  and  other  ramifications  not 
included  in  the  FTA  drug  and  alcohol  reg- 
ulations that  might  be  applied  to  individual 
marine  employees.  Those  entities  covered 
by  both  FTA  and  Coast  Guard  regulations 
are  encouraged  to  consult  33  CFR  part  95 
and  46  CFR  parts  4,  5,  and  16. 

Federal  Railroad  Administration.  The 

Federal  Railroad  Administration  (FRA) 
and  FTA  have  agreed  that  commuter  rail- 
road operators  that  receive  FTA  funds  are 
exempt  from  compliance  with  the  FTA's 
testing  regulations.  However,  these  opera- 
tors must  certify  to  the  FTA  that  they  are 
in  full  compliance  with  the  FRA  substance 
abuse  regulations.  A  sample  certification 
letter  can  be  found  in  the  Sample  Docu- 
mentation at  the  end  of  this  chapter 
(§653.83  and  654.83). 

Commercial  Driver's  Licenses.  The 

Federal  Highway  Administration  (FHWA) 
and  the  FTA  have  agreed  that  transit  agen- 
cies with  safety-sensitive  employees  holding 
CDLs  are  covered  by  the  FTA  drug  and 
alcohol  regulations. 

Since  the  FTA  regulations  apply  only 
to  recipients  of  Section  3,  9,  or  18  funding, 
or  any  recipient  of  Federal  financial  assis- 
tance under  Section  103(e)(4)  of  title  23  of 
the  U.S.  Code,  those  operators  receiving 
only  Section  16(b)(2)  funding  are  not 


required  to  comply  with  the  FTA  testing 
regulations.  However,  those  Section  16 
recipients  who  have  drivers  holding  CDLs 
may  have  to  comply  with  the  FHWA's  drug 
and  alcohol  testing  programs. 

What  Employees  are  Affected? 

Employees  who  perform  safety-sensitive 
functions  must  be  included  in  the  substance 
abuse  management  program  (§653.3  and 
654.1). 

The  FTA  has  determined  that  "safety- 
sensitive"  functions  are  performed  by  those 
who  (§653.7  and  654.7) 

•  Operate  revenue  service  vehicles 
including  when  not  in  revenue  service 

•  Operate  nonrevenue  service  vehicles 
that  require  drivers  to  hold  CDLs 

•  Dispatch  or  control  revenue  service 
vehicles 

•  Maintain  revenue  service  vehicles  or 
equipment  used  in  revenue  service 
except  for  contractors  to  Section  18 
transit  agencies 

•  Provide  security  and  carry  a  firearm. 

These  categories  include  supervisors  who 
perform  these  functions.  Supervisors  of 
employees  in  these  categories  but  who  do 
not  themselves  perform  these  functions  are 
excluded. 

Figure  2-1  shows  a  process  you  can  fol- 
low to  determine  whether  an  employee  per- 
forms a  safety-sensitive  function.  Fig- 
ure 2-2  further  details  the  categories  of 
employees  considered  safety-sensitive. 
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Figure  2-1.  Safety-Sensitive  Employee  Sieve 


All  Employees 


I 


Does  this  person  operate  or  work 
on  board  a  revenue 
service  vehicle? 
(bus  driver,  motormar),  corxiuctor,  etc.; 
not  cafe  attendant,  gift  shop  attendant) 


|No 


Does  this  person  control  the 
movement  of  a  revenue 
service  vehicle? 
(dispatcher,  starter,  control  room 
operator,  etc.;  not  scheduler) 


|No 


Does  this  person  repair,  maintain, 
or  inspect  components  of  revenue 
service  vehicles  or  equipment  that 
affect  safety? 

(brake  mechanic,  steering  mechanic, 
fueler,  truck  driver,  track  worker,  signal 
maintainer,  work  train  operator,  etc.; 

not  mechanic  who  only  works  on 
non-revenue  service  vehkdes,  painter, 
washer,  cleaner,  or  janitor) 


INo 


Does  this  person  provide  security 
and  carry  a  firearm? 

(transit  policeman,  security  person,  etc.; 
not  auditor,  cashier,  or  money  counter) 


|No 


Does  this  person  hold  a 
Commercial  Driver's  License  (CDL) 
and  perform  a  function  requiring  a 
CDL  and  is  not  already  covered  by 
a  category  above? 

(wrecker  operator,  snowplow  driver, 
driver  of  trucks  over  26,000  GVWR  or 
other  vehicles  carrying  over  15 
passengers;  not  forklift  operator) 


No 


Yes 


Yes 


Yes 


Yes 


Yes 


» 

Is  this  person  a  full-time 

or  part-time  paid 
employee  of  the  transit 
agency? 

No 

Is  this  person  a  full-time 
or  part-time  volunteer  at 
the  transit  agency? 

No 

Yes 


Yes 


Is  this  person  an 
employee  of  a  contractor 

hired  by  the  transit 
agency  to  provide  transit 
services? 


Yes 


No 


Is  this  person  an 
employee  of  another 

company  hired  to 
perform  maintenance 
services? 


Yes* 


No 


Not  Safety- 
Sensitive 


Safety-Sensitive** 


*  Except  vehicle  maintenance  employees  of  companies  perfomiing  service  for  Section  18  transit  agencies 
"Supervisors  who  perform  safety-sensitive  functions  are  also  included 
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Figure  2-2.  Safety-Sensitive  Employee  Matrix 


1  Safety-sensitive 
:  employees  or  voi- 
lunteers  are  those 
who... 

Definition 

Examples  of 
employees  to  include 

employees  to 
exclude 

Labor 
Category  # 

Form  404 
Line  # 

Operate  revenue 
service  vehicles 

Person  operating  or 
working  as  a  crewman 
on  revenue  service  vehi- 
cles at  any  time 

•  Dus  unver 

•  Motorman 

•  Conductor 

•  Yard  driver 

•  ljiii  snop 
attendant 

•  Cafe 
attendant 

nil 

uz 

Dispatch  or  con- 
trol revenue  ser- 
vice vehicles 

Person  controlling 
movement  of  revenue 
service  vehicles 

•  Dispatcher 

•  Starter 

•  Tower  operator 

•  Scheduler 

012 

01 

Maintain  revenue 
service  vehicles  or 
other  equipment 
used  in  revenue 
service 

Person  repairing  and 
maintaining  revenue 
service  vehicles  or  other 
equipment  used  in 
revenue  service 

•  Mechanic 

•  Fueler 

•  Wheelchair  lift 
repairman 

•  Work  train 
operator 

•  Track  worker 

•  Truck  driver 
(vehicles  over 
26,000  GVWR) 

•  Signal  maintainer 

•  Mechanic 
(who  only 
works  on 
non-reve- 
nue service 
vehicles) 

•  Painter 

•  Washer 

•  Janitor 

•  Cleaner 

051*  061* 

062* 
071*  081* 

091* 
101*  121* 
122*  123* 
124*  126* 

141* 

05 
06 

Provide  security 
and  carry  a 
firearm 

Person  who  provides 
security  to  protect  per- 
sons or  property 

•  Transit  police 
officer 

•  Security  personnel 
who  carry 
firearms 

•  Auditor 

•  Cashier 

•  Security 
personnel 
who  do  not 
carry  fire- 
arms 

151 
161 

03 
04 

Hold  a  Commer- 
cial Driver's 
License  (CDL) 

Any  other  transit 
employee  who  holds  a 
CDL  and  performs  a 
function  requiring  a 
CDL  and  not  already 
covered  by  a  category 
above 

•  Wrecker  operator 

•  Snowplow  driver 

•  Drivers  of  trucks 
over  26,000 
GVWR  or  other 
vehicles  carrying 
over  15  persons 

•  Forklift 
operator 

051*  061* 

062* 
071*  081* 

091* 
101*  121* 
122*  123* 
124*  126* 

141* 

05 
06 

*  These  labor  classifications  may  relate  to  several  categories  of  safety-sensitive  employees. 


Notes:  Section  15  reports  are  filed  annually  by  Section  3  and  9  transit  operators.  These  cross-references  are  pro- 
vided to  assist  you  in  identifying  any  safety-sensitive  employees. 

Contractors  who  provide  maintenance  service  to  Section  18  transit  agencies  are  exempted  from  compliance. 
Examples  include  mechanics  at  commercial  garages  who  maintain  or  repair  transit  vehicles  and  service  station 
attendants  who  fuel  transit  vehicles. 

Supervdsors  who  perform  safety-sensitive  functions  are  included. 
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Best  Practices 

Determine  Who  is  Safety-Sensitive 

A  transit  system  has  several  employee  job 
classifications  that,  on  the  surface,  do  not 
appear  to  be  safety-sensitive  (i.e.,  secretary, 
bus  washer,  general  manager).  However,  a 
system  should  not  rely  on  job  titles,  but 
rather  consider  the  actual  job  functions  that 
each  employee  is  performing  when  deter- 
mining the  safety-sensitive  status  of  each 
employee.  In  this  case,  a  secretary  fills  in 
for  a  dispatcher  during  lunch  breaks,  the 
bus  washer  drives  the  revenue  service  vehi- 
cles from  the  storage  area  to  the  wash  bay, 
and  the  general  manager  occasionally 
switches  out  vehicles  in  an  emergency  situa- 
tion. Given  the  small  size  of  the  system, 
cross-training  of  staff,  and  the  need  for  all 
employees  to  occasionally  fill  in  for  others, 
all  the  system  employees  are  safety-sensitive. 


Policy  Statement 

You  must  adopt  a  policy  statement  on 
substance  abuse  in  the  workplace  (§653.25, 
654.71).  Among  other  items,  the  policy 
must 

•  Identify  which  categories  of  employ- 
ees are  subject  to  testing 

•  Describe  prohibited  behavior 

•  Describe  testing  procedures 

•  Describe  consequences  for  violating 
the  drug  and  alcohol  regulations. 

A  detailed  discussion  on  the  specific 
requirements  of  the  drug  and  alcohol  pro- 
gram policy  statement  is  provided  later  in 
Chapter  4,  "Policy  Development  and 
Communication." 
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Education  and  Training 

You  must  provide  educational  materi- 
als that  explain  the  requirements  of  the 
FTA  drug  and  alcohol  testing  regulations 
(§653.29,  654.73)  and  your  policies  and 
procedures  with  respect  to  meeting  these 
requirements  to  all  safety-sensitive  employ- 
ees. Information  on  the  effects  and  conse- 
quences of  substance  abuse  on  personal 
health,  safety,  and  the  work  site,  as  well  as 
indicators  of  substance  abuse,  must  be 
provided. 

Supervisors  must  receive  additional 
training  on  the  physical,  behavioral,  and 
performance  indicators  of  substance  abuse 
if  they  are  responsible  for  determining 
when  subordinates  must  be  tested.  Chap- 
ter 5,  "Training,"  provides  greater  detail  on 
the  training  requirements  for  employees 
and  supervisors. 

Testing 

You  must  establish  a  drug  (§653.31) 
and  alcohol  (§654  subpart  C)  testing  pro- 
gram that  follows  FTA  regulations  for  drug 
testing  (Chapter  7,  "Drug  Testing  Proce- 
dures") and  alcohol  testing  (Chapter  8, 
"Alcohol  Testing  Procedures").  The  types 
of  tests  are 

•  Pre-employment 

•  Reasonable  suspicion 

•  Post-accident 

•  Random 

•  Return  to  duty 

•  Follow-up. 


In  addition  to  these  six  types  of  testing, 
transit  systems  also  must  perform  blind 
sample  testing  for  their  drug  testing  pro- 
gram as  a  quality  assurance  measure  for  the 
testing  laboratory  (§40.31).  Each  of  these 
tests  is  described  in  detail  in  Chapter  6, 
"Types  of  Testing." 

Administrative  Requirements 

You  must  maintain  certain  testing 
records  (§653.71,  654.51).  Such  records 
and  other  personal  data  associated  with  the 
testing  program  are  subject  to  certain  con- 
ditions for  release.  Annual  reports  must  be 
submitted  to  FTA  to  summarize  the  results 
of  testing  (§653.73,  654.53).  You  must  cer- 
tify compliance  with  the  regulations  each 
year  (§653.83,  654.83).  Further  discussion 
of  the  administrative  requirements  associ- 
ated with  these  regulations  is  found  in 
Chapter  9,  "Administrative  Requirements." 

State  and  Local  Issues 

The  FTA  regulations  (§653.9,  654.9) 
preempt  any  State  or  local  law,  rule,  regu- 
lation, or  order  when 

•  Compliance  with  both  the  State  or 
local  requirement  and  these  regula- 
tions is  not  possible;  or 

•  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  accom- 
plishing and  executing  any  require- 
ment of  these  regulations. 

However,  these  regulations  do  not  pre- 
empt any  provisions  of  State  criminal  law 
that  impose  sanctions  for  reckless  conduct 
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leading  to  loss  of  life,  injury,  or  damage  to 
property. 

Sections  WHAT  THE 
REGULATIONS  DO  NOT 
REQUIRE 

The  FTA  regulations  are  focused  on 
public  safety  and,  therefore,  do  not  address 
a  number  of  concerns  that  are  considered 
internal  affairs  of  individual  transit  agen- 
cies. Some  of  the  issues  that  are  not  specif- 
ically included  in  the  FTA  regulations  are 
that 

•  The  FTA  does  not  require  testing  of 
nonsafety-sensitive  employees 
(although  you  may  choose  to  do  so 
under  your  own  separate  authority). 

•  The  FTA  does  not  require  that  you 
provide  an  Employee  Assistance  Pro- 
gram (EAP)  (although  you  may  and 
are  encouraged  to  do  so). 

•  The  FTA  does  not  require  that 
employees  be  rehabilitated  and  rein- 
stated (although  you  may  do  so). 

You  may  expand  upon  the  regulatory 
requirements  to  tailor  a  program  to  meet 
specific  needs.  However,  your  policy 
should  be  very  specific  about  what  activities 
are  conducted  under  Federal  regulations 
and  what  activities  are  conducted  under 
your  system's  own  authority. 

Going  Beyond  the  Regulatory 
Requirements 

Whenever  you  expand  your  drug  and 
alcohol  program  beyond  the  regulatory 


requirements  and  include  aspects  not  spe- 
cifically required  by  the  regulations,  you 
must  make  sure  that  the  employee  is  aware 
which  parts  are  FTA  regulatory  require- 
ments and  which  are  your  own  extensions 
beyond  the  regulation.  For  example,  if  you 
wish  to  test  nonsafety-sensitive  employees, 
you  may  do  this  under  your  own  authority 
but  must  establish  a  separate  testing  pool 
of  those  employees. 

Testing  for  Other  Substances 

Although  FTA  regulations  only  require 
urine  testing  for  five  specified  drugs  and 
breath  testing  for  alcohol,  you  may  wish  to 
include  other  substances  that  may  be  preva- 
lent in  your  local  area.  Most  testing  labo- 
ratories offer  urine  testing  protocols  for 
dozens  of  drugs  including  a  panel  of  nine 
typical  "drugs  of  abuse"  (amphetamines, 
cocaine,  marijuana,  opiates,  phencyclidine, 
methadone,  methaqualone,  barbiturates, 
and  benzodiazepines).  If  you  wish  to  test 
for  other  than  the  five  drugs  specified  by 
the  regulation,  you  must  collect  a  separate 
urine  specimen  and  notify  the  employee 
that  the  test  is  not  being  conducted  under 
the  requirements  of  the  FTA  regulation. 
The  testing  must  be  kept  separate  to  ensure 
that  the  integrity  of  the  FTA-mandated 
tests  is  in  no  way  compromised. 

Providing  an  Employee 
Assistance  Program 

Should  you  choose  to  provide  an 
Employee  Assistance  Program,  it  may  be 
provided  by  the  employer,  by  a  health  care 
provider  under  contract  with  the  employer, 
or  by  a  health  care  provider  not  affiliated 
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with  the  employer.  However,  this  is  not 
required  by  the  FTA  regulations.  The 
availability  of  an  EAP  should  be  noted  in 
the  policy  statement. 


Sections.  THE  CONSE- 
QUENCES OF  FAILURE  TO 
COMPLY 


If  a  State  certifies  compliance  on  behalf 
of  a  transit  system,  then  the  State  is  respon- 
sible to  ensure  that  the  system  is  complying 
with  the  requirements  of  the  regulations.  A 
Section  3,  9,  or  18  subrecipient,  through  the 
administering  State,  is  subject  to  suspen- 
sion of  funding  from  the  State  (§653.81, 
654.81). 


Failure  to  certify  compliance  with  the 
FTA  regulations  will  result  in  the  suspen- 
sion of  your  system's  eligibility  for  FTA 
funding. 
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Sample  Documentation 
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Certification  of  Compliance  for  FTA  Recipients 

(certifying  compliance  with  49  CFR  part  653  and  part  654) 


Date 


Address  of  Your  FTA 
Regional  Office 


I,  ,   

(Name)  (Title) 

certify  that  and  its  contractors,  as  required,  for 

(Name  of  Recipient) 

 ,  has  estabhshed  and  implemented  an  anti-drug  and  alco- 

(Name  of  Recipient) 

hol  misuse  prevention  program(s)  in  accordance  with  the  terms  of  49  CFR  part  653  and  part 
654.  I  further  certify  that  the  employee  training  conducted  under  this  part  meets  the  require- 
ments of  49  CFR  part  653  and  part  654. 

Sincerely, 


(Name) 
(Title) 
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Certification  of  Compliance  for  States 


(certifying  compliance  on  behalf  of  its  subrecipients  and  contractors 
with  49  CFR  part  653  and  part  654) 


Date 


Address  of  Your  FTA 
Regional  Office 


I,  , 

(Name)  (Title) 

on  behalf  of  ,  certify  that  the  entities  on  the  attached  list 

(State) 

of  FTA  subrecipients  operating  in  this  State,  have  established  and  implemented  anti-drug  and 
alcohol  misuse  prevention  programs  in  accordance  with  the  terms  of  49  CFR  part  653  and  654. 

Sincerely, 


(Name) 
(Title) 
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Certification  of  Compliance  for  FTA  Recipients  Regulated  by  the  FRA 

(certifying  compliance  with  49  CFR  part  653  and  part  654) 

Date 


Address  of  Your  FTA 
Regional  Office 


I,  ,   

(Name)  (Title) 

certify  that  and  its  contractors,  as  required,  for  

(Name  of  Recipient)  (Name  of  Recipient) 

has  an  anti-drug  program  that  meets  the  requirements  of  the  Federal  Railroad  Administra- 
tion's regulations  for  employees  regulated  by  the  Federal  Railroad  Administration,  and  has 
established  and  implemented  an  anti-drug  and  alcohol  misuse  prevention  program  in  accor- 
dance with  the  terms  of  49  CFR  parts  653  and  654  for  all  other  covered  employees  who  per- 
form safety-sensitive  functions. 

Sincerely, 


(Name) 
(Title) 
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Federal  Transit  Administration 
Regional  Offices 

(As  of  September  17,  1993) 


I  Suite  920 
Kendall  Square 
55  Broadway 

Cambridge,  MA  02142-1093 
(617)  494-2055 

II  Suite  2940 

26  Federal  Plaza 

New  York,  NY  10278-0194 

(212)  264-8162 

III  Suite  500 

1760  Market  Street 
Philadelphia,  PA  19103-4124 
(215)  656-6900 

IV  Suite  400 

1720  Peachtree  Road,  N.W. 
Atlanta,  GA  30309-2439 
(404)  347-3948 

V  Suite  1415 

55  East  Monroe  Street 
Chicago,  IL  60603-5704 
(312)  353-2789 


VI  Suite  1752 

524  East  Lamar  Boulevard 
Arlington,  Texas  76011-3900 
(817)  860-9663 

VII  Suite  303 

6301  Rockhill  Road 

Kansas  City,  MO  64131-1117 

(816)  523-0204 

VIII  Suite  650,  Columbine  Place 
216  Sixteenth  Street 
Denver,  CO  80202-5120 
(303)  844-3242 

IX  Room  1160 
211  Main  Street 

San  Francisco,  CA  94105-1926 
(415)  744-3133 

X  Jackson  Federal  Building 
Suite  3142 

915  Second  Avenue 
Seattle,  WA  98174-1002 
(206)  220-7954 
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Chapter  3. 

PROGRAM 
FORMULATION 


The  first  step  in  establishing  a  com- 
prehensive drug  and  alcohol  program  is  to 
identify  and  assemble  key  personnel  who 
will  be  responsible  for  developing  and 
implementing  your  program. 

The  early  involvement  of  transit  man- 
agement, employees,  and  labor  organiza- 
tions and  their  continued  involvement 
throughout  the  implementation  process 
ensure  that  all  critical  concerns  are 
addressed  and  improve  the  chances  for 
acceptance  and  support  of  the  program. 
The  program  should  be  presented  in  a 
positive,  proactive  manner  as  the  product 
of  a  visible  agency-wide  effort. 


Section  1.  TASK  TEAM 

A  task  team  should  be  formed  and 
given  responsibility  for  formulating  policy 
and  implementing  your  drug  and  alcohol 
program,  with  management  guidance  and 
approval.  The  composition  of  the  task 
team  will  depend  on  the  size  of  your  orga- 
nization. If  possible,  representatives  from 
each  of  the  following  disciplines  should  be 
included:  management,  legal,  medical,  per- 
sonnel, operations,  maintenance,  and  labor 
relations.  If  you  presently  have  an 
Employee  Assistance  Program  (EAP),  the 
coordinator  should  also  participate  on  the 
team. 

In  small  systems  the  team  should  also 
include  a  driver  and/or  a  maintenance 
employee  at  a  minimum.  Small  systems 
that  are  part  of  a  City  or  County  depart- 
ment may  also  wish  to  include  representa- 
tives from  the  Personnel  Department  and 
Legal  Counsel.  In  addition  to  the  task 
team  coordinator,  the  team  in  larger  sys- 
tems should  include  one  representative 
from  each  bargaining  unit,  and  at  least  one 
employee  representative  from  the  general 
work  population. 

Program  Manager.  The  transit  sys- 
tem's drug  and  alcohol  program  manager 
(PM)  should  act  as  the  task  team  leader. 
The  PM  should  be  knowledgeable  about 
the  transit  system's  operations,  human 
resources,  and  drug  and  alcohol  program 
and  will  be  ultimately  responsible  for  the 
formation,  implementation,  and  day-to-day 
management  of  the  program.  It  would  be 
very  beneficial  for  the  PM  to  have  sufficient 
authority  to  direct  the  program.  The  PM 
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must  have  easy  access  to  senior  manage- 
ment, union  representatives,  and  first-line 
workers. 

Task  Team  Responsibilities.  The  pri- 
mary responsibility  of  the  task  team  will  be 
to  develop  an  action  plan  for  accomplishing 
the  program's  goals  and  objectives,  thereby 
ensuring  the  successful  implementation  of 
the  program.  The  action  plan  will  include 
the  identification  of  implementation  tasks, 
the  assignment  of  individual  responsibilities 
for  task  completion,  the  development  of  a 
flowchart  that  depicts  the  relationship 
among  tasks,  and  the  development  of  a  cor- 
responding time  schedule. 

Other  duties  of  the  task  team  may 
include 

•  Assisting  in  the  resolution  of  local 
policy  issues 

•  Providing  input  into  the  develop- 
ment of  a  substance  abuse  manage- 
ment policy 

•  Establishing  roles  and  responsibili- 
ties of  individuals  responsible  for 
developing  procedures  for  the 
transit  system's  substance  abuse 
management  program 

•  Identifying  and  evaluating  any 
local,  regional,  or  State-wide  assis- 
tance programs,  testing  pools,  con- 
sortia, or  other  programs  that  may 
be  beneficial  to  the  transit  system 

•  Providing  input  into  procurement 
of  equipment  and  contract  services 
for  specimen  collection,  laboratory 
testing,  medical  review  officer  ser- 
vices, breath  alcohol  technicians. 


and  substance  abuse  professionals 
and/or  consortia 

•  Assisting  in  the  conduct  of 
employee  awareness  and  supervisor 
training 

•  Assisting  in  the  implementation 
and  evaluation  of  the  overall  sub- 
stance abuse  management  program. 


Section  2.  ACTION  PLAN 

You  must  implement  your  program  on 
January  1,  1995,  if  you  operate  primarily  in 
an  urban  area  of  200,000  people  or  more 
(large  operator).  If  the  urban  area  you  pri- 
marily serve  is  less  than  200,000  people 
(small  operator),  you  must  implement  your 
program  on  January  1,  1996  (§653.13, 
654.15). 

The  actual  time  that  a  system  will  need 
to  prepare  its  program  will  vary  depending 
on  the  local  circumstances  and  current  sta- 
tus of  its  substance  abuse  management  pro- 
gram. Additional  time  may  be  required  if 


Best  Practices 

Positive  Approach 

The  transit  system  management  and  board 
recognized  that  the  implementation  of  a 
comprehensive  drug  and  alcohol  program 
would  be  a  great  benefit  to  their  employees. 
A  good  program  would  improve  public 
safety,  employee  safety,  and  employee 
morale.  In  addition,  the  program  would 
deter  prohibited  drug  use  and  alcohol  mis- 
use, and  would  provide  a  mechanism  to 
identify  and  help  those  employees  with  sub- 
stance abuse  problems.  When  presented  in 
this  positive  manner,  the  program  was 
accepted  with  little  opposition  from  the 
employees  or  union. 


Program  Formulation 


3-2 


April  1994 


Figure  3-1.  Suggested  Schedule  for  Critical  Activities 
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your  current  substance  abuse  management 
program  is  inconsistent  with  the  FTA  regu- 
lations or  if  labor/management  issues  are 
unresolved.  Figure  3-1  shows  a  suggested 
schedule  for  implementing  your  program. 


Best  Practices 

Getting  Union  Support 

A  Regional  Transit  Authority  has  had  a 
drug  testing  program  in  place  since  1986. 
The  Authority  has  enjoyed  excellent  rela- 
tions with  its  various  unions  and  enjoys 
union  support  because  the  union  was 
included  in  the  program  formulation. 

Because  management  recognized  the  need 
for  union  and  employee  "ownership"  of  the 
program,  the  union  was  advised  of  the 
program  formulation  from  the  beginning. 
Working  closely  with  the  Transit  Authority's 
task  team,  the  union  was  afforded  the 
opportunity  to  tour  the  selected  laboratory 
and  was  instrumental  in  the  selection  of  the 
Medical  Review  Officer 

This  close  relationship,  which  developed 
from  policy  formulation  to  program  imple- 
mentation, allowed  the  Transit  Authority  to 
have  its  anti-drug  program  approved  by  its 
unions  in  five  months. 
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Chapter  4. 

POLICY  DEVELOPMENT 
AND  COMMUNICATION 

The  FTA  regulations  require  that  you 
develop  written  policies  on  prohibited  drug 
use  and  alcohol  misuse  in  the  workplace 
and  that  they  be  provided  to  every  safety- 
sensitive  employee.  You  should  develop  a 
consolidated  policy  addressing  both  drugs 
and  alcohol.  You  should  use  this  chapter 
as  a  checklist  of  the  items  that  should  be 
included  in  your  policy.  Since  your  policy 


should  also  reflect  components  of  the 
Drug-Free  Workplace  Act  and  the  Ameri- 
cans with  Disabilities  Act  (ADA),  you 
should  review  Chapter  13,  "Drug-Free 
Workplace  Act,"  and  Appendix  C,  "ADA 
Discussion." 

Section  1.  POLICY 
DEVELOPMENT 

The  program  manager  should  guide  the 
development  of  the  initial  draft  policy.  The 
task  team  members  should  review  the  draft 
and  provide  comments. 
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A  final  review  of  the  draft  policy 
should  be  conducted  by  your  legal  repre- 
sentative and  by  your  labor  relations  or 
personnel  officer.  The  purpose  of  the  legal 
review  is  to  ensure  that  there  are  no  con- 
flicts between  the  provisions  of  the  policy, 
and  the  requirements  of  FTA.  The  pre- 
emption provision  of  the  FTA  rule  must  be 
observed  (see  Chapter  2,  "Regulatory  Over- 
view," Section  1). 

The  labor  relations/personnel  review 
should  identify  and  resolve  any  conflicts 
between  the  pohcy  and  existing  labor 
agreements  or  personnel  policies.  It  should 
be  noted  that  requirements  of  the  FTA  reg- 
ulations are  not  subject  to  bargaining.  You 
should  allocate  sufficient  time  for  this 
review  and  approval  and  should  notify  your 
governing  board  early  in  the  process  of  pol- 
icy development  that  its  approval  will  be 
sought.  The  final  policy  statement  must 
receive  formal  approval  by  your  governing 
board  (§653.23,  654.71). 

Section  2.  REQUIRED  POLICY 
STATEMENT 

The  drug  and  alcohol  regulations 
require  that  you  have  a  policy  statement 
that  incorporates  your  position  and  infor- 
mation on  virtually  all  aspects  of  your  drug 
and  alcohol  program. 

Overview 

The  policy  statement  should  begin  with 
a  short  statement  describing  the  objective 
or  purpose  of  the  policy. 


Require 

i  in  the 

Drug 

Alcohol 

Policy  Component 

Rule 
(§65325) 

Rule 
(§654.71) 

Overview 

subject  to  testing 

X 

X 

Partirinatinn  as  a 

requirement  of 
employment 

X 

X 

Required  hours  of 
compliance 

X 

Prohibited  behavior 

X 

X 

CirnimstaTir^s  fnr 
testing 

X 

X 

Behavior  that  consti- 
tutes a  refusal  to 
submit  to  a  test 

X 

X 

Testing  procedures 

X 

X 

Consequences  of  use 
of  drugs  and  misuse  of 
alcohol 

X 

X 

Identity  of  contact 
person 

X 

X 

Effects  of  alcohol 

X 

Additional  (optional) 
provisions 

X 

X 

Approval  by  governing 
board 

X 

X 

Employee  Categories  Subject  to  Testing 

All  employees  and  volunteers  who  per- 
form safety-sensitive  functions  must  be 
subject  to  the  testing  provisions  set  forth  in 
the  FTA  regulations.  Each  agency  should 
attach  to  its  pohcy  a  hst  of  the  safety- 
sensitive  job  functions  and  corresponding 
position  titles  to  clearly  identify  which 
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employees  are  specifically  covered  (see 
Chapter  2,  "Regulatory  Overview,"  for 
safety-sensitive  definition). 

Participation  as  a  Requirement  of 
Employment 

The  policy  should  indicate  that  partici- 
pation in  the  agency's  prohibited  substance 
testing  program  is  a  requirement  of  each 
safety-sensitive  employee  and,  therefore,  is 
a  condition  of  employment. 

Required  Hours  of  Compliance 

The  policy  must  clearly  identify  the 
time  periods  during  which  safety-sensitive 
employees  must  be  in  compliance  with  the 
alcohol  rule.  An  employee  must  not  con- 
sume alcohol  while  performing  a  safety- 
sensitive  function  (§654.23),  four  hours 
prior  to  performing  safety-sensitive  function 
(§654.25),  and  up  to  eight  hours  following 
an  accident  or  until  the  employee  under- 
goes a  post-accident  test,  whichever  occurs 
first  (§654.27). 

Use  and  ingestion  of  prohibited  drugs 
are  prohibited  at  all  times. 

Prohibited  Behavior 

Employers  must  specify  the  employee 
behaviors  that  are  prohibited  by  the  FTA 
rules.  In  addition,  the  policy  must  prohibit 
any  employee  from  engaging  in  unlawfully 
manufacturing,  distributing,  dispensing, 
possessing,  or  using  controlled  substances 
in  the  workplace  consistent  with  the  Drug- 
Free  Workplace  Act  of  1988. 


Circumstances  for  Testing 

The  FTA  requires  that  drug  and  alco- 
hol tests  be  given  to  safety-sensitive 
employees  in  specific  circumstances:  pre- 
employment,  reasonable  suspicion,  post- 
accident,  random,  return  to  duty,  and 
follow-up  (see  Chapter  6,  "Types  of  Test- 
ing," for  description  of  these  tests). 

Your  policy  must  define  these  circum- 
stances in  sufficient  detail  to  inform  the 
safety-sensitive  employee  what  circum- 
stances will  trigger  these  tests. 

Behavior  that  Constitutes  a  Refusal  to 
Submit  to  a  Test 

The  policy  must  describe  the  kinds  of 
behavior  that  constitute  a  refusal,  which 
include:  refusal  to  take  the  test,  inability  to 
provide  sufficient  quantities  of  breath  or 
urine  to  be  tested  without  a  valid  medical 
explanation,  tampering  with  or  attempting 
to  adulterate  the  specimen  or  collection 
procedure,  not  reporting  to  the  collection 
site  in  the  time  allotted,  or  leaving  the 
scene  of  an  accident  without  a  valid  reason 
before  the  tests  have  been  conducted. 

Testing  Procedures 

The  policy  must  describe  the  proce- 
dures (49  CFR  part  40)  on  how  the 

•  Drug  and  alcohol  tests  will  be 
performed 

•  Privacy  of  the  employee  will  be 
protected 
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•  Integrity  of  the  test  process  will  be 
maintained 

•  Test  results  will  be  attributed  to  the 
correct  safety-sensitive  employee. 

The  policy  should  indicate  that  the 
employer  will  strictly  adhere  to  all  stan- 
dards of  confidentiality  and  assure  all 
employees  that  testing  records  and  results 
will  be  released  only  to  those  authorized  by 
the  FTA  rules  to  receive  such  information. 

Consequences  of  the  Use  of  Drugs  and 
the  Misuse  of  Alcohol 

The  policy  must  contain  the  conse- 
quences for  a  safety-sensitive  employee  who 
refuses  to  submit  to  a  test,  has  a  verified 
positive  drug  test  result,  has  an  alcohol 
concentration  of  0.04  or  greater  or  has  an 
alcohol  concentration  of  0.02  or  greater  but 
less  than  0.04.  This  includes  the  mandatory 
requirement  that  such  a  safety-sensitive 
employee  be  removed  immediately  from  his 
or  her  safety-sensitive  function.  The  policy 
must  also  state  that  any  safety-sensitive 
employee  who  has  a  verified  positive  drug 
test  result,  an  alcohol  concentration  of  0.04 
or  greater,  or  refuses  to  submit  to  a  test 
must  also  be  evaluated  by  a  Substance 
Abuse  Professional. 

Any  further  action  (e.g.,  termination) 
taken  against  the  employee  is  up  to  the 
transit  agency  but  must  be  described  in 
detail  in  the  policy.  It  should  also  be  men- 
tioned in  the  policy  that  these  actions  are 
transit  agency-mandated,  not  FTA- 
mandated. 


Identity  of  Contact  Person 

You  must  identify  a  person  to  answer 
questions  about  the  drug  and  alcohol  pro- 
gram, with  the  telephone  number  and 
office  location  clearly  indicated.  The  con- 
tact person  could  be  the  drug  and  alcohol 
program  manager. 

Effects  of  Alcohol 

The  policy  must  include  a  discussion  of 
the  effects  of  alcohol  misuse  on  an  individ- 
ual's health,  work,  and  personal  life;  signs 
and  symptoms  of  an  alcohol  problem;  and 
available  methods  of  intervening  when  an 
alcohol  problem  is  suspected. 

Any  Additional  Employer  Provisions 

If  you  wish  to  exceed  the  requirements 
of  the  Federal  regulations,  these  provisions 
should  be  included  in  the  policy.  It  should 
be  made  clear  that  these  provisions  are 
those  of  the  transit  system  and  not  required 
by  the  FTA. 

Sections.  POLICY 
COMMUNICATION 

Once  you  have  developed  and  adopted 
a  policy  on  prohibited  drug  use  and  alcohol 
misuse  prevention,  you  must  make  sure 
that  employees  are  aware  of  the  policy  and 
the  effect  it  will  have  on  them.  You  must 
provide  materials  that  explain  the  regula- 
tions, the  policy,  and  the  corresponding 
procedures  to  each  safety-sensitive 
employee  and  representatives  of  employee 
organizations  (§653.27,  654.71).  A  sample 
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Best  Practices 

Developing  a  Policy  Statement 

One  transit  system  formed  a  task  team 
composed  of  transit  system  management, 
City  personnel  director,  City  legal  counsel, 
contract  maintenance  service  provider, 
director  of  public  works,  and  employee  rep- 
resentatives. The  personnel  director  served 
as  the  task  team  leader.  A  draft  policy  was 
developed  using  the  City's  existing  policy,  a 
sample  model  policy  statement,  and  the 
FTA  rules.  A  draft  policy  was  created  and 
supplied  to  task  team  members  for  com- 
ment. Changes  were  made  and  a  compli- 
ance review  was  conducted  to  ensure  that 
revisions  were  consistent  with  the  FTA 
requirements.  The  policy  was  modified 
accordingly  and,  after  a  final  review,  was 
adopted  by  the  City  Commission. 


Program  Notification  letter  that  satisfies 
this  requirement  is  provided  in  the  Sample 
Documentation  section  of  this  chapter. 

However,  you  may  wish  to  exceed  this 
requirement  by  undertaking  a  more  proac- 
tive approach  to  communicating  the  policy 
by  using  all  the  mechanisms  available  at 
your  organization  to  inform  and  educate 
employees.  These  could  include 

•  Orientation  sessions 

•  Written  materials 

•  Interactive  forums 

•  Informational  material  displays 

•  Ongoing  dialogue  among  safety- 
sensitive  employees,  labor  represen- 
tatives, first-line  supervisors,  and 
management. 


The  requirement  to  notify  safety- 
sensitive  employees  about  your  policy 
should  not  be  confused  with  the  require- 
ment to  formally  train  certain  employees 
and  supervisors  in  selected  aspects  of  your 
drug  and  alcohol  program.  See  Chapter  5, 
"Training,"  for  an  explanation  of  your 
training  obligations. 

Orientation  for  Current  Employees 

As  soon  as  the  policy  is  adopted,  initial 
policy  communication  sessions  should  be 
scheduled  to  inform  the  employees  and  vol- 
unteers of  the  requirements  of  the  Federal 
regulations  and  the  manner  in  which  the 
transit  system  will  implement  these  regula- 
tions. This  initial  communication  should 
be  in  a  session  of  approximately  60  min- 
utes. A  senior  management  representative 
should  be  present  and  express  support  for 
the  policy.  However,  if  a  session  cannot  be 
scheduled,  you  could  distribute  the  policy 
to  all  employees,  explaining  some  of  the 
major  points  of  the  program  and  the 
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implementation  schedule.  In  the  initial 
communication  you  should 

•  Provide  each  employee  with  a  copy 
of  the  policy  and  explain  that 
formal  training  on  the  details  of  the 
program  will  follow.  Summarize 
the  policy. 

•  Provide  a  summary  that  explains 
the  requirements  set  forth  in  the 
regulations. 

•  Have  each  employee  sign  a  "Con- 
firmation of  Receipt"  form 
acknowledging  receipt  of  a  copy  of 
the  policy  and  the  regulation  sum- 
mary. An  example  form  is  pro- 
vided at  the  end  of  this  section.  If 
in  a  classroom,  have  each  employee 
sign  an  attendance  roster  and 
maintain  a  list  of  all  employees  who 
have  been  briefed. 

•  Provide  an  overview  of  the  transit 
system's  action  plan  for  implement- 
ing the  substance  abuse  policy  and 
discuss  the  major  milestones. 

•  Provide  a  schedule,  consistent  with 
your  action  plan,  of  the  formal 
employee  training  sessions.  At  this 
point,  you  should  be  prepared  to 
schedule  and  sign  up  all  employees 
for  their  formal  training  sessions. 

You  may  wish  to  include  other  items  in 
your  initial  policy  orientation  sessions. 
One  suggestion  is  to  provide  an  open 
forum  where  top  management,  union  offi- 
cials, laboratory  representatives,  and/or  a 
substance  abuse  professional  may  answer 
questions  regarding  any  aspect  of  the  pol- 
icy, its  implications,  testing  procedures,  or 
available  employee  assistance.  Be  sure  that 
persons  answering  questions  about  the  pol- 


icy and  regulations  are  completely  knowl- 
edgeable concerning  all  aspects  of  the  pro- 
gram. Generalities,  vague  answers,  opin- 
ions, and  guesses  should  be  avoided.  If  a 
specific  issue  has  not  been  resolved  or  is 
not  addressed  by  the  policy,  say  so.  If  you 
do  not  know  the  answer  to  a  question, 
assure  the  audience  that  you  will  get  an 
answer  as  soon  as  possible,  then  make  sure 
to  follow  up. 

Remember  that  a  subsequent,  more 
detailed  training  session  will  follow.  The 
initial  session  should  be  an  orientation  to 
what  has  already  occurred  and  what  is  yet 
to  come. 

Management  Commitment 

Top  management  should  demonstrate 
its  personal  commitment  and  support  of 
the  program  by  communicating  the  policy 
to  employees,  setting  an  example,  and 
ensuring  fair  and  impartial  implementation. 
Management  assurances  of  strict  confiden- 
tiality and  respect  for  employee  privacy  and 
dignity  are  key  elements  in  promoting  the 
program.  As  such,  senior  transit  officials 
should  have  been  thoroughly  briefed  on  the 
program  and  must  be  knowledgeable  about 
the  effects  of  substance  abuse,  the  various 
rehabilitation  options  available  (if  any),  and 
the  prescribed  disciplinary  actions.  A  posi- 
tive attitude  toward  achieving  a  drug-  and 
alcohol-free  work  site  should  be  communi- 
cated at  every  opportunity  and  will  do 
much  to  achieve  a  successful  program. 
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Labor  Involvement 

Implementation  of  the  FTA-mandated 
drug  and  alcohol  program  is  not  subject  to 
bargaining,  unless  the  transit  agency 
chooses  not  to  accept  FTA  funding.  How- 
ever, it  is  advantageous  to  involve  the  union 
or  employee  leadership  in  the  implemen- 
tation process  by  inviting  employee  repre- 
sentatives to  participate  on  the  task  team 
and  by  providing  periodic  briefings  on  the 
status  of  program  formulation.  The  brief- 
ings should  stress  the  health  and  safety 
benefits  to  the  transit  system  and  employ- 
ees. Your  employee  representatives  may 
actively  support  the  drug  and  alcohol  pro- 
gram and  may  offer  to  become  actively 
involved  in  it  or  in  the  support  and 
administration  of  the  EAP. 

Applicants  for  Employment 

You  must  make  sure  that  all  safety- 
sensitive  applicants  are  fully  aware  of  the 
transit  system's  commitment  to  a  drug-  and 
alcohol-free  workplace.  A  statement  simi- 
lar to  the  one  below  should  be  added  to  all 
notices  of  safety-sensitive  positions: 

The  (Transit  Agency)  has  established 
the  goal  of  a  100  percent  drug-  and 
alcohol-free  workplace.  Applicants 
will  be  required  to  undergo  drug  and 
alcohol  testing  prior  to  employment 
and  will  be  subject  to  further  dmg 
and  alcohol  testing  throughout  their 
period  of  employment. 

In  addition,  a  statement  should  be 
added  to  the  employee  application  form  in 
which  the  prospective  employee  agrees  to 


Best  Practices 

Communicating 

Two  transit  systems  have  been  particularly 
effective  in  communicating  their  programs. 
Both  approaches  to  communication  stress 
the  safety  aspects  of  the  programs.  One 
system  published  a  summary  of  the  policy  in 
the  system 's  newsletter.  It  then  held  staff 
meetings  at  the  department  level.  These 
sessions  lasted  two  hours  and  gave  the 
employees  the  opportunity  to  express  their 
concerns  and  to  ask  questions  about  the 
policy  and  the  program.  Following  the 
department  level  meetings,  the  General 
Manager  ( GM)  met  with  groups  of  employ- 
ees both  on  and  off  the  premises. 
Employees  were  permitted  to  express  their 
remaining  concerns  and  ask  their  remaining 
questions,  this  time  of  the  GM.  Because 
some  employees  might  be  concerned  that  by 
speaking  out  they  would  somehow  be  tar- 
geted by  the  program,  employees  were 
allowed  to  write  questions  on  3"  x  5"  cards 
and  submit  them  in  advance  or  anony- 
mously and  have  them  answered.  Finally, 
the  responses  to  the  questions  were  pub- 
lished in  the  system  newsletter  as  a  means 
of  ongoing  education  regarding  the 
program. 

While  the  other  transit  system's  communica- 
tion activities  were  not  quite  this  extensive, 
the  system  benefits  from  healthy  labor/ 
management  relations  and  from  unions  that 
recognize  the  contribution  that  drug  and 
alcohol  control  programs  can  make  to 
safety.  Because  of  this,  monthly  union 
meetings  devote  15  to  20  minutes  to  the 
drug  abuse  policy  and  program,  and  to 
members'  concerns  either  about  the  pro- 
gram or  about  drug  usage  itself. 
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follow  the  transit  system's  drug  and  alcohol 
policy  and  submit  to  drug  and  alcohol  test- 
ing if  performing  a  safety-sensitive  function. 
Current  employees  who  wish  to  transfer  to 
a  safety-sensitive  function  must  be  made 
aware  of  these  policies.  Further  details  on 
pre-employment  testing  are  found  in 
"Types  of  Testing"  (Chapter  6)  of  these 
guidelines. 

In  addition  to  these  pre-employment 
statements,  as  part  of  their  orientation, 
applicants  who  submit  to  and  pass  the  pre- 
employment  drug  and  alcohol  tests  should 
be  given  a  briefing  similar  to  that  given 
current  employees  and  must  be  given  a 
copy  of  the  policy  statement. 


Contract  Service  Provider  Notification 

The  FTA  rules  require  that  each  recipi- 
ent certify  that  it  complies  with  the  require- 


ments of  the  regulations.  If  a  recipient  uses 
a  contract  service  provider  or  maintenance 
provider,  these  contractors  must  also  be  in 
compliance.  Contract  maintenance  person- 
nel who  work  for  Section  18  operators  are 
excluded  from  these  regulations. 

Since  the  regulation  covers  those  con- 
tract personnel  who  are  "standing  in  the 
shoes  of  the  transit  system  safety-sensitive 
employees,  it  is  the  responsibility  of  the 
recipient  to  ensure  that  contract  organiza- 
tions comply  with  the  regulations.  The 
safety-sensitive  functions  covered  for  con- 
tract personnel  include  the  same  duties  as 
the  recipient's  own  safety-sensitive  employ- 
ees. These  employees  may  be  full-  or  part- 
time  workers  or  volunteers  of  the 
contractor. 

You  should  notify  all  contract  service 
and  maintenance  providers  of  the  regula- 
tory requirements  and  the  need  for  them  to 
comply  with  the  minimum  requirements. 
The  notification  should  be  made  in  writing 
and  explained  in  an  orientation  session 
similar  to  that  held  for  transit  system 
employees.  In  the  orientation  you  should 


Provide  each  contractor  with  a  copy 
of  the  regulatory  requirements  and 
the  transit  system's  policy  state- 
ment, including  a  description  of  the 
program's  intent  and  implications. 

Have  each  contractor  sign  a  "Con- 
firmation of  Receipt"  form 
acknowledging  receipt  of  a  copy  of 
the  policy  and  the  regulations. 

If  desired,  invite  the  contractor  to 
participate  in  the  transit  system's 
testing  and  training  program. 
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•  If  your  contract  service  safety- 
sensitive  employees  are  not 
included  in  your  program  with  your 
own  employees,  provide  the  con- 
tractor with  a  list  of  consortia  that 
can  provide  the  contractor  with  the 
necessary  services  to  ensure  that 
the  contractor  is  in  compliance. 

•  Inform  contractors  of  the  record- 
keeping and  reporting  requirements 
and  your  intent  to  monitor 
compliance. 

It  is  your  responsibility  to  ensure  and  cer- 
tify that  your  contractors  are  in  compliance 
and  to  file  your  contractor's  annual  MIS 
Reports  with  FTA. 


The  same  should  hold  true  for  alcohol 
awareness  as  well.  This  ongoing  awareness 
should  be  reinforced  during  training,  peri- 
odic safety  meetings,  and  continuing  dia- 
logue between  management  and  employees, 
as  well  as  through  displays,  bulletin  board 
announcements,  and  informational  pam- 
phlets to  serve  as  reminders  and  reinforce 
the  key  points  of  the  entire  policy. 


Best  Practices 

A  Rapid  Transit  District  with  an  employee 
pool  of  over  8,000  safety-sensitive  employees 
has  had  a  drug  and  alcohol  testing  program 
in  place  since  1985. 

The  drug  and  alcohol  policy  was  developed 
by  a  task  team  including  representatives 
from  legal,  facilities,  management,  and  dis- 
trict employees.  After  the  policy  was  formu- 
lated, the  unions  were  advised  of  its 
contents. 

The  policy  was  given  to  employees  who  were 
required  to  sign  for  receipt  six  months 
before  the  program  was  to  be  implemented. 
The  policy  provided  for  a  few  hours  of 
employee  orientation  and  4  to  8  hours  of 
supervisory  training. 

The  Transit  District  provides  access  to  an 
EAP  and  the  opportunity  for  employees  to 
obtain  help  on  their  own. 

The  success  of  the  program  can  be  seen  by 
the  decline  of  positive  test  results  from 
20  percent  in  1985  to  less  than  one  percent 
in  1992. 


As  necessary,  the  transit  system  should 
work  with  each  contractor  to  modify  exist- 
ing contracts  to  incorporate  its  policy  provi- 
sions. All  future  bids  or  Requests  for 
Proposals  for  safety-sensitive  functions 
should  include  a  statement  regarding  the 
required  compliance  with  the  FTA 
regulations. 

Ongoing  Awareness  Program 

Over  time,  interest  in  the  program  will 
invariably  fade  as  the  program  becomes 
incorporated  into  the  routine  operating 
procedures  of  the  system.  However,  under 
the  Drug-Free  Workplace  Act,  efforts  must 
be  made  to  ensure  that  the  drug-free  mes- 
sage is  ever-present  at  the  transit  system. 
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Sample  Documentation 
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ConHrmation  of  Receipt 

ACKNOWLEDGMENT 

I  have  received  a  copy  of  drug  and  alcohol  policies  and  procedures. 

(Transit  Agency) 

Date  Employee's  Signature 

Employee's  Name  (Printed) 

Please  sign  and  return  this  card. 
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Sample  Program  Notification  Letter 

Dear  (Safety-Sensitive  Employee)  or  (Union  Representative): 

The  Federal  Transit  Administration  has  recently  issued  two  new  regulations  entitled,  Pre- 
vention of  Prohibited  Drug  Use  in  Transit  Operations  (49  CFR  part  653),  and  Prevention  of 
Alcohol  Misuse  in  Transit  Operations  (49  CFR  part  654).    (Transit  Agency)   is  required  to 
comply  with  these  regulations.  Under  these  regulations,  we  must  issue  a  policy  prohibiting 
probitied  drug  use  at  all  times  by  our  safety-sensitive  employees.  In  addition,  alcohol  con- 
sumption by  our  safety-sensitive  employees  is  prohibited  while  performing,  and  for  four  (4) 
hours  prior  to  performing  safety-sensitive  functions.  Alcohol  use  after  an  accident  is  also 
prohibited.  We  must  also  conduct  tests  to  determine  in  six  specific  situations  whether  employ- 
ees have  used  alcohol  or  drugs.  The  procedures  and  technology  we  will  employ  in  this  testing 
are  specified  in  a  Department  of  Transportation  regulation.  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing  Programs  (49  CFR  part  40). 

The  regulations  are  very  specific  regarding  what  (Transit  Agency)  must  do  to  comply.  We 
have  developed  a  policy  and  procedures  that  will  apply  to  you  based  upon  the  job  functions 
you  perform  at  (Transit  Agency).  To  help  you  and  your  representatives  better  understand  our 
policy  and  procedures,  the  following  information  will  be  available  at  all  times  in  the  (General 
Manager's/Legal/Labor  Relations/Human  Resources/Medical)  Office: 

1.  Contact  person 

2.  Safety-sensitive  employee  categories 

3.  When  employees  are  required  to  be  in  compliance 

4.  Prohibited  behavior 

5.  Circumstances  when  employee  is  tested 

6.  Testing  procedures 

7.  Mandatory  testing  requirement  for  safety-sensitive  functions 

8.  Consequences  of  refusing  to  submit  to  a  test 

9.  Consequences  of  a  verified  positive  drug  test  result 

10.  Consequences  of  an  alcohol  concentration  of  0.04  or  greater 

11.  Consequences  of  an  alcohol  concentration  of  0.02  or  greater  and  less  than  0.04 

12.  Information  concerning  the  effects  of  alcohol  misuse. 

This  program  will  begin  on  (Date  of  Implementation). 

Thank  you  very  much  for  your  cooperation  in  implementing  these  important  new  safety  regula- 
tions. If  you  have  any  questions  regarding  the  regulations  or  (Transit  Agency's)  policy  and 
procedures,  please  contact  (Name  of  Contact  Person)  at  (Telephone  Number  of  Contact 
Person). 

Very  truly  yours. 


General  Manager 
Enclosure(s) 
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Chapter  5. 

TRAINING 

Training  and  educating  your  work  force 
and  supervisors  are  major  components  of  a 
successful  drug  and  alcohol  program.  The 
benefits  of  the  program  are  enhanced  when 
your  employees  and  supervisors  understand 
your  policies  and  procedures,  why  you  are 
implementing  them,  and  what  their  respon- 
sibilities are. 

Well-trained  employees  and  supervisors 
help  you  achieve  your  safety  goals  and 
maintain  program  integrity,  which  in  turn 
reduce  your  program  costs  and  liabilities. 
The  FTA  regulations  require  specific  train- 


ing for  safety-sensitive  employees  and  their 
supervisors. 

The  requirements  with  which  you  must 
comply  are  summarized  in  the  Sample 
Documentation  section  of  this  chapter. 
The  regulations  do  not  require  you  to 
provide  any  education  or  training  for  non- 
safety-sensitive  employees  or  for  supervi- 
sors who  will  not  be  determining  when  to 
administer  a  reasonable  suspicion  test 
(unless  they  themselves  are  safety-sensitive 
employees). 
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Section  1.  TRAINING  FOR 

SAFETY-SENSITIVE 

EMPLOYEES 

While  the  education  and  training 
requirements  are  similar  for  both  the  alco- 
hol and  drug  programs,  there  are  subtle 
differences.  Under  both  programs,  you 
must  notify  the  safety-sensitive  employees 
that  you  have  a  policy  and  procedures 
requiring  alcohol  and  drug  testing  under 
certain  conditions.  The  regulations 
(§653.27,  654.71)  also  require  you  to  provide 
copies  of  the  information  regarding  your  drug 
and  alcohol  program  to  all  safety-sensitive 
employees. 

The  Sample  Documentation  section  in 
Chapter  4,  "Policy  Development  and  Com- 
munication," contains  a  sample  letter  of 
notification  that  you  may  modify  for  notify- 
ing safety-sensitive  employees.  Because  the 
regulations  require  you  to  provide  copies  of 
policy  and  procedures,  the  notification 
letter  specifies  that  they  are  attached  as  an 
enclosure  to  the  letter. 

Some  transit  agencies  have  employees 
sign  indicating  that  they  have  received  a 
copy  of  the  policy.  Others  include  a  copy 
with  each  safety-sensitive  employee's  pay- 
check. You  should  have  a  record  that  each 
employee  has  been  notified  of  the  policy 
(§654.51(c)(6)(ii)). 

Training  for  current  employees  should 
occur  before  the  time  of  program  incep- 
tion. Since  you  may  have  new  employees 
entering  your  work  force  in  the  future,  you 
should  make  sure  that  copies  of  your  drug 


and  alcohol  program  notification  and  edu- 
cation materials  are  included  in  materials 
provided  to  new  employees  by  your  person- 
nel department.  If  you  choose  to  have  cur- 
rent employees  sign  for  receipt  of  the  pol- 
icy, make  sure  that  your  personnel  depart- 
ment obtains  a  receipt  from  new  hires. 

Receipts  for  educational  materials,  if 
you  require  them,  should  be  filed  in  per- 
sonnel files. 

You  must  display  and  distribute  addi- 
tional information  regarding  your  prohib- 
ited drug  use  policy  and  program 
(§653.29).  In  addition,  you  must  display 
and  distribute  informational  material  about 
the  effects  of  drugs.  You  must  also  display 
and  distribute  a  community  service  hotline 
telephone  number  to  help  employees  who 
may  be  experiencing  problems  with  prohib- 
ited drugs. 

Although  the  alcohol  rule  does  not 
require  you  to  display  information  regard- 
ing your  alcohol  misuse  program,  you 
should  display  it  along  with  your  prohibited 
drug  use  program  information.  You  must 
provide  educational  materials  that  explain  the 
requirements  of  the  FTA 's  alcohol  rule  and 
your  policies  and  procedures  (§654.71). 

Training  safety-sensitive  employees  is 
not  a  requirement  of  the  alcohol  regula- 
tion. However,  information  concerning  the 
effects  of  alcohol  misuse  on  the  individual's 
health,  work,  and  personal  life  and  signs 
and  symptoms  of  an  alcohol  problem  (the 
employee's  or  a  coworker's)  must  be 
provided  (§654.71). 
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Appendix  F  to  these  guidelines 
includes  information  about  drug  and  alco- 
hol use  that  you  may  wish  to  incorporate 
into  educational  and  informational  materi- 
als. Suggested  other  sources  of  information 
are  shown  in  Figure  5-1. 

If  you  provide  an  Employee  Assistance 
Program  (EAP),  the  EAP  should  be  able  to 
provide  you  with  informational  and  educa- 
tional materials.  In  fact,  your  contract  may 
require  the  EAP  to  supply  and  distribute 
the  materials.  Similarly,  your  health  insur- 
ance carrier  may  have  informational  and 
educational  materials  available  to  distribute 
to  your  work  force. 

A  community  service  hotline  telephone 
number  may  be  available  through  a  number 
of  sources  (see  Figure  5-2).  If  you  cannot 
locate  a  local  number,  there  are  several 
national  hotline  numbers  that  you  should 
provide  to  your  employees.  Some  of  these 


numbers  are  toll-free.  In  most  cases,  these 
national  organizations  can  direct  your 
employees  to  local  services,  including  ser- 
vices for  those  without  insurance  coverage. 

You  must  train  all  safety-sensitive 
employees  on  the  effects  of  drug  use  and 
indicators  of  drug  use  (§653.29).  Training 
means  more  than  simply  providing  written 
materials  for  the  individual's  personal  use. 
Typically,  training  will  be  offered  in  a 
group  setting  with  an  instructor.  It  may, 
however,  make  use  of  interactive  technolo- 
gies without  a  live  instructor. 

The  regulation  specifies  a  minimum  of 
60  minutes  for  drug  training  for  safety- 
sensitive  employees.  Because  of  the  vol- 
ume of  information  that  must  be  covered, 
some  transit  agencies  may  find  two  hours 
to  be  a  more  appropriate  training  period. 


Figure  5-1.  Suggested  Sources  for  Informational  Materials 

1.  National  Clearinghouse  for  Alcohol  and  Drug  Information  (NCADI),  PO  Box  2345,  Rock- 
ville,  MD  20852.  (800)  729-6686  or  (301)  468-2600.  Can  provide  fact  sheets,  films,  posters, 
pamphlets,  and  brochures  at  no  or  low  cost.  Multilingual  materials.  Free  quarterly  catalog 
available. 

2.  Your  State  substance  abuse  clearinghouse.  Each  State  has  at  least  one  Federally  funded 
clearinghouse,  which  can  provide  you  with  nationally  and  locally  produced  information 
materials. 

3.  Drug-Free  Workplace  Helpline,  Center  for  Substance  Abuse  Prevention.  (800)  843-4971. 
Operates  from  9:00  AM  to  8:00  PM  Eastern  time,  Monday  -  Friday.  Provides  information 
on  policy,  drug  testing,  employee  assistance  program  models,  and  related  topics.  Offers 
literature  at  no  cost  to  employers.  Referrals  to  other  information  sources  and  lists  of  consul- 
tants by  geographic  area  are  available. 

4.  Partnership  for  a  Drug  Free  America,  405  Lexington  Avenue,  New  York,  NY  10174-0002. 
(212)  922-1560.  Provides  high  quality,  high  impact  messages  in  the  form  of  posters,  audio 
tapes,  and  video  tapes.  No  charge,  but  a  donation  will  be  requested. 


Training 


5-3 


April  1994 


Figure  5-2.  Sources  of  Community  Service  Hotline  Telephone  Numbers 


1.  American  Council  on  Alcoholism  Helpline  —  (800)  356-9996 

2.  National  Cocaine  Hotline-  (800)  COCAINE  or  (800)  662-HELP 

3.  National  Council  on  Alcoholism  and  Drug  Dependence  Hope  Line—  (800)  NCA-CALL 

4.  National  Institute  on  Drug  Abuse  Hotline—  (800)  662-HELP 

5.  Alcoholics  Anonymous  —  (800)  870-3795 

6.  Narcotics  Anonymous  —  see  local  directory 

7.  Local  United  Way 

8.  National  Directory  of  Drug  Abuse  and  Alcoholism  Treatment  and  Prevention  Programs. 
Directory  published  by  the  U.S.  Public  Health  Service,  Rockville,  MD. 

9.  Your  State  alcohol  and  drug  abuse  clearinghouse 

10.  Your  State  alcohol  and  drug  abuse  agency (ies) 

11.  Yellow  pages  directory  under  "Social  Service  Agencies" 

12.  Your  municipal  government  Department  of  Social  Services,  or  equivalent 


You  must  train  safety-sensitive  employ- 
ees on  the  effects  and  consequences  of  pro- 
hibited drug  use  on  personal  health,  safety, 
and  the  work  environment.  You  must  also 
train  them  on  the  manifestations  and 
behavioral  cues  that  may  indicate  prohib- 
ited use. 

To  make  the  training  more  meaningful, 
you  should  present  the  information  in  the 
context  of  prohibited  drug  use  in  the  work- 
place, the  FTA  regulation,  and  your  com- 
pany policy. 


Section  2.  TRAINING  FOR 
SUPERVISORS 

You  must  provide  additional  specific 
training  to  supervisors  who  will  be  deter- 
mining when  it  is  appropriate  to  administer 
reasonable  suspicion  drug  or  alcohol  tests. 
Supervisors  play  a  critical  role  in  adminis- 
tering the  substance  abuse  management 
program  policies  and  are  responsible  for 
maintaining  safety  and  productivity.  Super- 
visors must  determine  when  an  employee's 
behavior  or  appearance  provides  "reason- 
able suspicion"  that  the  employee  has  used 
or  consumed  prohibited  drugs  or  alcohol  in 
conflict  with  the  FTA's  regulations.  A 
determination  of  reasonable  suspicion 
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Best  Practices 

Ongoing  Substance  Abuse 
Awareness  Training 

A  State  Department  of  Transportation 
sponsored  the  development  of  a  substance 
abuse  awareness  training  program  designed 
specifically  for  transit  system  employees.  The 
program  was  designed  to  be  taught  in  a 
classroom  situation  for  group  training  ses- 
sions or  to  be  used  as  a  self-instructional 
tool  for  individualized  instruction  for  new 
hires.  The  program  was  also  designed  in  a 
modular  format  to  allow  initial  or  refresher 
coverage  of  individual  topics  at  periodic 
meetings  or  all  at  once  in  a  two-  to  three- 
hour  period.  The  program  emphasized  the 
implications  of  prohibited  drug  use  and 
alcohol  misuse  on  the  ability  of  transit 
professionals  to  do  their  jobs.  In  addition 
to  the  instructional  materials,  the  program 
included  an  array  of  collateral  materials 
that  were  designed  to  be  used  as  ongoing 
reminders  of  the  training  and  the  overall 
drug-  and  alcohol-free  transit  program. 
The  collateral  materials  included  posters 
and  payroll  stuff ers  and  pens,  key  chains, 
lapel  pins,  and  coffee  mugs  with  the  logo 
and  slogan. 


requires  that  a  drug  and/or  alcohol  test 
must  be  administered. 

Amount  of  Training 

You  must  provide  60  minutes  of  supervi- 
sory training  for  the  alcohol  program 
(§654.75)  and  60  minutes  for  the  drug  pro- 
gram (§653.29).  A  total  of  120  minutes  is 
required.  Because  the  supervisor's  perfor- 
mance is  critical  to  the  success  of  your  sub- 
stance abuse  management  program,  some 
transit  agencies  devote  a  full  day  to  super- 
visory training. 


Training  Agenda 

A  proposed  agenda  for  supervisory 
training  can  be  found  in  the  Sample  Docu- 
mentation section.  The  agenda  is  fully 
compliant  with  the  regulations  and  assumes 
that  the  alcohol  and  drug  program  training 
will  be  conducted  concurrently.  Elements 
of  the  training  that  are  not  specifically 
required  by  the  regulations,  but  which  will 
improve  training  effectiveness,  include 
introducing  the  context  (this  will  be  a 
review  of  instruction  received  in  the  safety- 
sensitive  employee  training)  and  reviewing 
the  program  and  disciplinary  procedures, 
confrontation  and  documentation  proce- 
dures, and  rehabilitation  and  treatment 
options,  if  any  exist.  Your  supervisors 
should  understand  all  of  these  topics  to 
administer  your  program  effectively. 

To  help  you  prepare  your  training 
sessions.  Appendix  F  of  these  guidelines 
contains  descriptions  of  the  effects  and 
behavioral  indicators  of  substance  abuse. 

Reasonable  Suspicion  Determination 

Supervisors  who  make  reasonable  sus- 
picion determinations  must  have  training 
on  the  physical,  behavioral,  and  perfor- 
mance indicators  of  probable  drug  use  and 
alcohol  misuse. 

In  addition  to  understanding  when  to 
fulfill  this  responsibility,  the  supervisor 
should  understand  why  it  is  important  and 
how  to  fulfill  the  responsibility.  Because 
only  one  supervisor's  opinion  is  necessary 
to  require  a  reasonable  suspicion  test,  it  is 
important  that  you  provide  adequate 
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training  to  determine  when  to  require  the 
test. 

In  the  end,  the  supervisor's  decision 
should  pass  the  "reasonable  prudent  indi- 
vidual" rule  of  thumb.  That  rule  of  thumb 
simply  requires  that  a  similarly  trained  and 
experienced  supervisor,  being  reasonable 
and  prudent  and  having  observed  and 
noted  the  same  facts,  signs,  and  circum- 
stances would  have  come  to  the  same  con- 
clusion. Hunches  and  "gut  feelings"  are 
not  vahd  in  making  a  reasonable  suspicion 
determination.  A  reasonable  suspicion 
referral  must  be  based  on  a  trained  super- 
visor's specific,  contemporaneous,  articula- 
ble observations  concerning  the  appear- 
ance, behavior,  speech,  or  body  odors  of 
the  covered  employee. 

It  is  likely  that  most  reasonable  suspi- 
cion referrals  will  occur  when  employees 
report  for  duty  because  this  is  the  time 
when  supervisors  have  the  most  contact 
with  their  employees.  Reasonable  suspi- 
cion referrals  will  also  be  triggered  by  inci- 
dents and  complaints  by  other  employees 
or  passengers  during  the  work  day.  In  any 
event,  the  supervisor's  decisions  must  be 
made  quickly  and  correctly. 

The  supervisor  should 

1.  Remember  that  the  primary  issue  is 
safety  —  remove  the  employee  from 
the  safety-sensitive  function. 

2.  Inquire  and  observe. 

3.  Isolate  and  inform  the  employee. 

4.  Review  findings. 


5.  Make  the  reasonable  suspicion 
decision. 

6.  Transport  the  employee  (not 
required). 

7.  Document  events. 

Remember  that  the  Primary  Issue  is 
Safety.  Employees  beheved  to  be  under 
the  influence  of  a  prohibited  substance  are 
an  immediate  hazard  to  themselves  and 
others.  Whether  management  obtains  the 
proof  of  reasonable  suspicion  of  substance 
abuse  is  secondary  to  assuring  safety. 

Inquire  and  Observe.  Ask  the 

employee  to  explain  the  suspected  behavior 
and  to  describe  the  events  that  took  place 
from  his  or  her  perspective.  A  persuasive 
explanation  should  not  deter  or  prevent 
you  from  requiring  a  test  if  you  have  a  rea- 
sonable behef  that  prohibited  drug  use  or 
alcohol  misuse  is  a  factor. 

Denial  should  be  an  expected  reaction. 
If  persons  know  they  wiU  test  positive,  they 
may  give  many  explanations  and  protests, 
wanting  to  avoid  testing.  As  a  result,  a 
reasonable  suspicion  decision  must  be 
based  on  objective  observations.  Remem- 
ber, a  request  for  a  urine  specimen  or  a 
breath  test  is  not  an  accusation;  it  is  merely 
a  request  for  additional  objective  data. 

To  the  employee,  it  may  feel  Hke  an 
accusation;  so  it  is  important  to  stress  that 
this  is  merely  a  request  for  additional  data. 
Explain  also  that  the  incident  and  the  test 
results  will  be  handled  with  strict  confiden- 
tiahty.  Some  times,  just  telhng  the 
employee,  "I'm  glad  to  hear  your 
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explanation,  and,  in  light  of  the  circum- 
stances, I  want  to  verify  what  you  have  just 
told  me,"  may  calm  the  situation. 

Isolate  and  Inform  the  Employee. 

Remove  the  employee  from  the  vehicle  or 
workplace.  Explain  that  you  believe  the 
employee  may  not  be  fit  for  duty  and  you 
are  requesting  him  or  her  to  accompany 
you  to  the  collection  site.  Inform  the 
employee  of  the  consequences  of  refusal 
and  that  he  or  she  is  being  relieved  from 
duty. 

It  is  important  to  respect  the  dignity 
and  confidentiality  of  the  employee  during 
the  interview. 

Review  Findings.  During  the  conversa- 
tion, observe  physical  and  mental  symp- 
toms. Be  sure  to  document  any  character- 
istics that  either  support  or  contradict  the 
initial  information.  The  FTA  regulations 
only  require  that  the  reasonable  suspicion 
referral  be  made  by  one  supervisor.  How- 
ever, if  possible,  a  second  supervisor  should 
be  consulted.  The  confirmation  by  a 
second  supervisor  creates  greater  objectiv- 
ity, provides  additional  observation,  and 
generally  strengthens  the  reliability  of  the 
reasonable  suspicion  determination. 

Make  the  Reasonable  Suspicion  Deci- 
sion. Anonymous  tips  must  be  taken  seri- 
ously, but  should  not  be  the  sole  reason  to 
initiate  a  request  for  a  reasonable  suspicion 
test.  Hearsay  is  not  an  acceptable  basis  for 
a  reasonable  suspicion  referral.  If  wit- 
nesses saw  a  specific  event  or  behavior,  the 
supervisor  should  ask  them  to  describe 
what  they  saw.  How  far  away  were  they? 


How  long  did  they  observe  the  person? 
What,  if  anything,  caused  them  to  believe  it 
was  substance-abuse-related  behavior?  On 
what  basis  did  they  reach  their  conclusions? 

The  supervisor  should  observe  the 
employee.  What  can  the  supervisor 
observe  and  objectively  document  as  it 
relates  to  physical  signs  and  symptoms, 
emotional  state,  physical  evidence,  and 
related  facts? 

Transport  the  Employee.  Although  the 
FTA  regulations  do  not  specify  the 
employee  must  be  transported,  it  is  unwise 
to  allow  an  employee  suspected  of  being 
under  the  influence  of  alcohol  or  drugs  to 
proceed  alone  to  the  collection  site  or  to 
drive  home.  He  or  she  could  be  a  danger 
to  self  or  others.  In  addition,  the  employ- 
er's exposure  to  liability  if  damage  or  injury 
occurs  is  great.  Accompanying  the 
employee  also  assures  that  there  is  no 
opportunity  enroute  to  the  collection  site 
for  the  employee  to  ingest  or  acquire  any- 
thing that  could  affect  the  test  result. 

The  direct  supervisor  of  the  employee 
must  not  serve  as  the  collection  site  person 
for  a  urine  test  (§653.43(3)).  The  supervi- 
sor who  makes  the  determination  that  a 
reasonable  suspicion  exists  must  not  con- 
duct the  breath  alcohol  test  on  that 
employee  (§654.37(b)). 

Document  Events.  Record  the  behav- 
ioral signs  and  symptoms  that  support  the 
determination  to  conduct  a  reasonable  sus- 
picion test.  The  signs  and  symptoms  to 
look  for  are  more  fully  described  in 
Appendix  F. 
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FTA  sponsored  the  production  of  a 
training  aid  —  including  a  video  —  for  transit 
supervisors  that  describes  the  signs  and 
symptoms  of  prohibited  drug  use.  This 
training  program,  entitled  "Identification  of 
Drug  Abuse  in  the  Workplace,"  demon- 
strates how  first-line  supervisors  should 
make  fair  and  reliable  reasonable  suspicion 
testing  referrals  of  subordinate  employees. 


Sections.  OTHER  TRAINING 

Many  transit  systems  will  wish  to 
expand  their  training  efforts.  All  provi- 
sions of  the  FTA  regulations  affect  only 
your  safety-sensitive  employees.  You  are 
not  required  to  test  or  to  train  any  employ- 
ees who  are  not  safety-sensitive. 

The  FTA  however,  applies  a  fairly 
narrow  definition  to  safety-sensitive  func- 
tions, and  the  definition  may  not  include 
many  job  functions  that  you  consider 
safety-sensitive.  In  addition,  drug  abuse  or 
alcohol  misuse  may  affect  your  transit  oper- 
ations through  reduced  productivity,  high 


health  costs,  and  poor  public  relations, 
even  where  safety  is  not  an  issue. 

For  this  reason,  you  may  wish  to  train 
your  entire  work  force  on  the  importance 
of  maintaining  a  drug-  and  alcohol-free 
workplace  and  on  the  resources  that  you 
have  available  to  help  employees  who  have 
problems  with  alcohol  misuse  or  prohibited 
drugs.  You  must,  of  course,  make  clear 
which  parts  of  your  policy  and  program  do 
not  apply  to  employees  who  are  not  per- 
forming safety-sensitive  functions 
(§653.25(1),  654.71(c)). 

If  you  have  an  EAP,  you  should  train 
the  work  force  and  supervisors  in  its  avail- 
ability and  use.  An  EAP  is  effective  only 
to  the  extent  that  workers  and  supervisors 
know  that  it  is  available,  know  what  ser- 
vices it  provides,  understand  its  confidential 
nature,  and  know  how  to  access  it.  This  is 
the  role  of  EAP  training. 

If  you  have  an  EAP,  it  should  be  dis- 
cussed in  the  employee  and  supervisor  drug 
and  alcohol  program  training.  Specifically, 
you  should  explain  how  the  EAP  interfaces 
(or  does  not  interface)  with  the  testing 
programs.  For  example,  if  those  in  viola- 
tion of  the  regulations  will  be  referred  to 
the  EAP  for  assessment  and  treatment,  say 
so.  If,  on  the  other  hand,  employees  with 
problems  may  only  approach  the  EAP  prior 
to  testing,  and  those  in  violation  will  be 
dismissed  without  rehabilitation  by  the 
EAP,  say  that. 

Above  all,  however,  the  employees 
must  understand  that  the  EAP  is  separate 
from  the  testing  program,  and  that  if  they 


Best  Practices 

Reasonable  Suspicion  Supervisory  Training 

A  State  Department  of  Transportation 
sponsored  the  development  of  a  two-day 
reasonable  suspicion  training  course  for 
supervisors  of  small  urban  and  rural  transit 
systems  in  the  State.  The  training  included 
instruction  by  experts  in  the  field,  role  play- 
ing, case  studies,  videos,  and  a  display  of 
illegal  drugs  and  paraphernalia.  Two  days 
were  considered  the  minimum  necessary  to 
present  infonnation  regarding  the  signs  and 
symptoms  of  drug  abuse  and  alcohol  mis- 
use and  to  allow  supervisors  sufficient  time 
to  understand  their  roles  and  responsibilities 
regarding  reasonable  suspicion  referrals. 
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approach  the  EAP  on  their  own,  the  EAP 
is  professionally  and  legally  bound  to  treat 
them  confidentially.  For  this  reason,  as 
well  as  because  of  the  amount  of  detail  to 
be  conveyed,  EAP  training  should  be  con- 
ducted separately  from  the  drug  and  alco- 
hol program  training.  You  should  also 
have  separate  EAP  training  sessions  for 
employees  and  for  supervisors  since  super- 
visors require  special  training  on  how  to 
make  referrals  to  the  EAP  and  how  to 
work  with  the  EAP  director  and  staff  to 
resolve  a  wide  variety  of  problems  in  the 
workplace.  Regardless  of  the  presence  of 
an  EAP,  however,  a  supervisor  must  com- 
ply with  the  company  policy  and  FTA 
regulations. 

If  you  have  an  externally  provided 
EAP,  your  contract  should  require  the 
vendor  to  train  your  employees  and  your 
supervisors  in  its  services,  access,  and  use. 
You  should  plan  the  training  with  the 
vendor,  however,  to  ensure  that  the  vendor 
fully  understands  your  drug  and  alcohol 
program  policies  and  that  the  training  does 
not  include  any  erroneous  information 
regarding  EAP  protection  from  provisions 
of  your  policy. 

You  must  maintain  detailed  records  of 
both  your  employee  drug  and  your  supervi- 
sory drug  and  alcohol  training  for  two 
years  (§653.71,  654.51).  For  training  pro- 
vided under  your  substance  abuse  manage- 
ment program,  you  must  keep  copies  of  all 
your  training  materials,  including  your 
policy. 


You  should  keep  your  drug  and  alco- 
hol training  records  wherever  your  system 
normally  keeps  training  records. 

You  should  retrain  employees  and 
supervisors  on  a  regular  basis.  The  regu- 
lations simply  require  an  initial  training 
session.  However,  many  transit  systems 
provide  regular  refresher  training  which  is 
especially  critical  since  employees  and 
supervisors  are  unlikely  to  encounter  sub- 
stance abuse  situations  on  a  regular  basis 
on  their  jobs. 

Because  the  testing  programs  are  criti- 
cal to  your  system's  safety,  you  should  con- 
sider at  least  biennial  refresher  training. 
Without  refresher  training,  they  may  forget 
how  to  respond  when  a  situation  does  arise. 
Refresher  training  need  not  be  at  the  same 
level  of  detail  as  the  original  training. 

In  addition,  if  your  system  has  monthly 
or  bimonthly  safety  meetings,  you  should 
include  discussions  of  substance  abuse  in 
those  meetings  in  order  to  keep  the  issue  in 
your  employees'  and  supervisors'  minds. 

You  should  maintain  records  of 
refresher  training  as  you  would  any  other 
training  records. 

You  must  ensure  that  medical  profes- 
sionals and  technical  personnel  involved 
with  your  testing  program  are  appropri- 
ately educated  and  trained.  Medical  pro- 
fessionals and  technical  personnel  involved 
in  your  program  must  possess  certain  cre- 
dentials and/or  receive  certain  training.  In 
many  cases,  this  training  will  have  been 
provided  by  professional  schools  or  by 
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equipment  manufacturers.  It  is  your 
responsibility,  however,  to  assure  that  the 
training  has  occurred. 

For  some  employees,  such  as  person- 
nel at  a  DHHS-certified  laboratory,  you 
need  not  be  concerned  about  training. 
However,  for  services  for  which  you  con- 
tract individually  or  for  which  you  use  your 
own  employees  (e.g.,  collection  site  person- 
nel), professional  and  technical  training 
will  be  an  important  component  of  your 
program.  Figure  5-3  presents  professional 
and  technical  training  requirements. 

Training  is  available  from  many 
sources.  Some  transit  systems  conduct 
substance  abuse  training  themselves,  while 
others  contract  with  external  trainers  for 
the  service.  The  approach  you  choose  will 
depend  upon  the  training  resources  avail- 
able within  your  company,  both  in  terms  of 
staff  time  and  expertise.  Some  of  the 
external  sources  you  may  consider  in  select- 
ing someone  to  develop  or  deliver  your 
alcohol  misuse  and  prohibited  drug  training 
are  listed  in  Figure  5-4.  You  may  choose 
to  use  company  staff  for  some  training  and 
outside  experts  for  other  training. 

Whomever  you  select  to  provide  your 
training,  you  should  ensure  that  the  training 
will  adhere  to  your  outline  and  be  provided 
in  a  manner  supportive  of  your  policy  and 
programs.  Although  a  trainer  may  have  an 
off-the-shelf  curriculum,  that  curriculum 
will  be  of  little  use  if  it  does  not  meet  the 
requirements  of  the  regulations  or  of  your 
system.  At  a  minimum,  the  curriculum  will 
need  to  be  tailored  to  reflect  the  provisions 


of  your  policy  and  procedures,  your  disci- 
pline policy,  and  your  EAP,  if  any.  For  this 
reason,  you  may  want  to  have  someone 
from  your  human  resources,  medical,  or 
labor  relations  department  work  in  con- 
junction with  the  outside  expert  in  develop- 
ing and  presenting  the  training  sessions. 

Important  criteria  to  consider  in  select- 
ing a  trainer  are: 

•  Workplace  experience  with  transit  or 
similar  industries 

•  Concern  with  safety,  cost  reduction, 
productivity,  liability,  and  public 
image,  as  well  as  employee  welfare 

•  Understanding  of  the  applicable  FTA 
and  DOT  regulations  and  how  to 
handle  employee  attitudes  and  con- 
cerns regarding  drug  and  alcohol 
testing 

•  Training  style;  platform  skills;  tech- 
niques, tools,  and  methods  appropri- 
ate to  adult  learning,  including 
appropriate  and  high-quality  audio- 
visual material,  handouts,  role  play- 
ing, and  case  studies 

•  Willingness  to  learn  about  your 
transit  system,  its  operations,  policy, 
programs,  values,  and  culture 

•  Flexibility,  professionalism,  and  tact 
in  handling  diverse  opinions  and 
needs  of  resistant  employees,  asser- 
tive managers,  supervisors,  executives, 
and  union  representatives 
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Figure  5-3.  Education  and  Training  Requirements  for  Medical  Professionals 
and  Technicians 


Who  Must  Be  Trained 

Training  or  Background  Required 

Urine  Collection  Personnel 

1.  Nonmedically  licensed  personnel  must  be  trained 
in  collection  procedures  of  part  40. 

2.  Licensed  medical  personnel  need  only  be  pro- 
vided with  a  copy  of  collection  instructions. 

Medical  Review  Officer  (MRO) 
(§40.31) 

A  licensed  physician  (medical  doctor  or  doctor  of 
osteopathy)  responsible  for  receiving  laboratory 
results  generated  by  an  employer's  drug  testing 
program  who  has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical  training  to 
interpret  and  evaluate  an  individual's  confirmed 
positive  test  result  together  with  his  or  her  medical 
history  and  any  other  relevant  biomedical 
information. 

Trained  to  proficiency  in  operation  of  evidential 
breath  testing  (EBT)  device  he  or  she  is  using  (prin- 
ciples of  EBT  methodology,  operation,  calibration 
checks;  fundamentals  of  breath  analysis  for  alcohol 
content;  part  40  procedures  for  obtaining  a  breath 
specimen  and  interpreting  and  recording  EBT 
results). 

Breath  Alcohol  Technician  (BAT) 
(§40.51) 

Only  courses  of  instruction  for  operation  of  EBTs 
that  are  equivalent  to  the  Department  of  Transpor- 
tation model  course,  as  determined  by  the  National 
Highway  Traffic  Safety  Administration  (NHTSA), 
may  be  used  to  train  BATs  to  proficiency.  On 
request,  NHTSA  will  review  a  BAT  instruction 
course  for  equivalency. 

If  the  BAT  will  be  performing  external  calibration 
checks,  must  be  trained  to  proficiency  in  conducting 
the  check  on  that  specific  model  of  EBT. 

Follow-up  training  must  be  provided  for  new  or 
additional  devices  or  changes  in  technology. 

Substance  Abuse  Professional  (SAP) 
(§653.7,  654.7) 

A  licensed  physician  (medical  doctor  or  doctor  of 
osteopathy),  or  a  licensed  or  certified  psychologist, 
social  worker,  employee  assistance  professional,  or 
addiction  counselor  (certified  by  the  National  Asso- 
ciation of  Alcoholism  and  Drug  Abuse  Counselors 
Certification  Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and  treatment  of 
drug-  and  alcohol-related  disorders. 

Training 


5-11 


April  1994 


Figure  5-4.  Potential  Sources  of  Trainers 


1.  Your  EAP  provider 

2.  Mental  health  professionals 

3.  Drug  and  alcohol  treatment  specialists 

4.  Pharmacists 

5.  Toxicologists 

6.  Nurses  and  physicians 

7.  Consultants  specializing  in  the  field  of  substance  abuse  in  the  workplace 

8.  LxDcal  law  enforcement  drug  awareness  specialists 

9.  Your  State  alcohol  and  drug  clearinghouse  which  may  maintain  a  speaker's  bureau  or 
list  of  consultants 

10.  Nonprofit  organizations  in  your  State  such  as  Connecticut's  "Drugs  Don't  Work!"  or 
Texas'  "War  on  Drugs" 

11.  National  organizations  and  their  local  affiliates  such  as  the  National  Council  on  Alco- 
holism and  Drug  Dependence  and  the  Employee  Assistance  Professionals  Association 
and  their  State  chapters 

12.  Larger  transit  systems  near  you  that  have  provided  or  are  providing  training  to  their 
employees  and  supervisors 
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Sample  Documentation 
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Summary  of  Education  and  Training  Requirements 


Program 

Who  Must  Be  Educated  or  Trained 

What  Must  They 
Receive 

Content 

Alcohol 

All  Safety-Sensitive  Employees  and 
Employee  Organizations 

Written  Notice  of 
Availability  of 
This  Information 

1.  Contact  person 

2.  Safety-sensitive  employee 
categories 

3.  When  employees  are  required 
to  be  in  compliance 

4.  Prohibited  behavior 

5.  Circumstances  when  employee 
is  tested 

6.  Testing  procedures 

7.  Mandatory  testing  requirement 
for  safety-sensitive  functions 

8.  Consequences  of  refusing  to 
submit  to  a  test 

9.  Consequences  of  a  verified 
positive  drug  test 

10.  Consequences  of  an  alcohol 
concentration  greater  than  0.04 

11.  Consequences  of  an  alcohol 

CvJlll^ll  lid  null  Ui  U.UZ  Ul 

greater  and  less  than  0.04 

12.  Information  about  effects  of 
alcohol  misuse  on  individual's 
health,  work,  and  personal  life; 
signs  and  symptoms  of  alcohol 
problem. 

All  Safety-Sensitive  Employees 

Copies  of  This 
Information 

1.  Alcohol  regulation 
requirements 

2.  Employer  policy  &  procedures 

Supervisors  Designated  to  Make 
Reasonable  Suspicion  Determina- 
tions 

At  Least  60  Min- 
utes of  Training 

Indicators  of  probable  alcohol 
misuse: 

1.  Physical 

2.  Behavioral 

3.  Speech 

4.  Performance 

5.  Odors 

All  Safety-Sensitive  Employees  and 
Employee  Organizations 

Written  Notice  of 
Availability  and 
Display  of  This 
Information 

1.  Drug  regulation  requirements 

2.  Employer  policy  &  procedures 

3.  Informational  material 

4.  Hotline  telephone  number 

All  Safetv-Sensitive  Emolovees 

Cooies  of  This 
Information 

1    DruB  regulation  reauirements 
2.  Employer  policy  &  procedures 

Drugs 

All  Safety-Sensitive  Employees 

60  Minutes  of 
Training 

1.  Effects  of  drug  use  on:  per- 
sonal health;  safety;  and  work 
environment 

2.  Manifestations  and  behavioral 
cues  indicating  drug  use 

Supervisors  Designated  to  Make 
Reasonable  Suspicion 
Determinations 

An  Additional 
60  Minutes  of 
Training 

Indicators  of  probable  drug  use: 

1.  Physical 

2.  Behavioral 

3.  Performance 

4.  Speech 

5.  Odors 
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Sample  Training  Agenda  That  Complies  with  the  FTA  Drug  Regulation 
for  Your  Safety-Sensitive  Employees 

I.  Impact  of  Drug  Abuse  on  Society  and  Industry 

A.  National  and  Regional  Statistics  on  Prohibited  Drug  Use 

B.  How  Drug  Use  Affects  Industry 

1.  Safety 

2.  Personal  Health 

3.  Work  Environment 

II.  How  Have  the  Federal  Government  and  the  Transit  Industry  Responded? 

A.  Drug-Free  Workplace  Act 

B.  Prevention  of  Prohibited  Drug  Use  in  Transit  Operations  (49  CFR  part  653) 

C.  (Transit  System)  Policy  on  Prohibited  Drugs 

III.  Safety,  Personal  Health,  and  Work  Environment  Effects  of  the  Following  Drugs  and 
Drug  Classes 

A.  Marijuana 

B.  Cocaine 

C.  Opiates 

D.  Amphetamines 

E.  Phencyclidine 

IV.  Manifestations  and  Behavioral  Cues  That  May  Indicate  Prohibited  Drug  Use 

A.  Marijuana 

B.  Cocaine 

C.  Opiates 

D.  Amphetamines 

E.  Phencyclidine 

V.  Procedures  and  Protections  of  the  (Transit  System)  Prohibited  Drug  Program 

VI.  Questions  and  Answers 
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Typical  Agenda  for  Supervisory  Training  for  Compliance  with  Both 

Drug  and  Alcohol  Regulations 

I.  Impact  of  Prohibited  Drug  Use  and  Alcohol  Misuse  on  Society  and  Industry 

A.  National  and  Regional  Statistics  on  Drug  and  Alcohol  Abuse 

B.  How  Drug  and  Alcohol  Use  Affects  Industry  in  General,  and  Transit  in  Particular 

II.  How  Have  the  Federal  Government  and  the  Transit  Industry  Responded? 

A.  Drug-Free  Workplace  Act 

B.  Prevention  of  Prohibited  Drug  Use  in  Transit  Operations  (49  CFR  part  653)  and  Prevention 
of  Alcohol  Misuse  in  Transit  Operations  (49  CFR  part  654) 

C.  ("Transit  System)  Policy  on  Drugs  and  Alcohol 

III.  Safety,  Personal  Health,  &  Work  Environment  Effects  of  Alcohol  Misuse  &  Prohibited  Drug  Use 

IV.  Procedures  and  Protections  of  the  (Transit  System)  Drug  and  Alcohol  Programs 

V.  Responsibility  of  Supervisors  Especially  as  Related  to  Drug  and  Alcohol  Programs 

A.  To  Supervise 

B.  To  Deal  with  Problems  in  the  Workplace 

C.  Unacceptable,  Deteriorating,  and  Unsafe  Performance  Are  Examples  of  Such  Problems 

D.  Prohibited  Drug  Use  or  Alcohol  Misuse  May  Be  the  Cause  of  Unacceptable,  Deteriorating,  or 
Unsafe  Performance 

VI.  Indicators  of  Probable  Alcohol  Misuse  or  Prohibited  Drug  Misuse  (Present  as  types  common  to 
all  substance  abuse  and  individually  by  alcohol,  marijuana,  cocaine,  opiates,  amphetamines,  and 
phencyclidine) 

A.  Physical 

B.  Behavioral 

C.  Speech 

D.  Performance 

E.  Body  Odors 

VII.  Supervisory  Responsibilities 

A.  Removal  from  Safety-Sensitive  Position 

B.  Observation  and  Documentation 

C.  Confidentiality  of  the  Employee 

D.  Review  Findings 

E.  Make  Reasonable  Suspicion  Decision 

F.  Escort  to  Collection  Site  (not  required  by  FTA  Regulations) 

G.  Escort  Home  (not  required  by  FTA  Regulations) 

H.  Special  Considerations  in  Dealing  with  Alcohol-  or  Drug-Influenced  Employees  (not  required 
by  FTA  Regulations) 

VIII.  Conflict  Resolution 

IX.  Resources  Available  to  the  Supervisor 

A.  Substance  Abuse  Program  Manager 

B.  Medical  Review  Officer 

C.  Substance  Abuse  Professional 

D.  Employee  Assistance  Program 

E.  Security  and  Law  Enforcement 

F.  Other 

X.  Questions  and  Answers 
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Chapter  6. 

TYPES  OF  TESTING 

Six  types  of  testing  are  required  by  the 
drug  and  alcohol  rules: 

•  Pre-employment 

•  Reasonable  suspicion 

•  Post-accident 

•  Random 

•  Return  to  duty 

•  Follow-up. 

In  addition  to  these  six  types  of  testing, 
transit  systems  are  also  required  to  perform 
blind  sample  testing  as  a  quality  assurance 
measure  for  the  testing  laboratory  (§40.31), 

Section  1.  PRE-EMPLOYMENT 
TESTING 

The  FTA 
regulations 
(§653.41,  654.31) 
require  that  all 
applicants  for 
employment  in 
safety-sensitive 
positions  or  indi- 
viduals being 
transferred  into 
safety-sensitive 
positions  must  be 

given  pre-employment  drug  and  alcohol 
tests.  Employees  may  not  be  hired  or 
assigned  to  the  safety-sensitive  function 
unless  they  pass  the  tests.  Prior  to  conduct- 
ing the  tests,  you  must  inform  the  applicant 
or  employee  in  writing  of  the  testing 
requirements  (§653.27,  654.71). 


The  purpose  of  pre-employment  testing 
is  to  identify  applicants  who  have  con- 
sumed a  prohibited  drug  in  the  recent  past 
or  who  may  have  problems  with  the  misuse 
of  alcohol.  This  behavior  has  the  potential 
to  impact  the  workplace  and  may  present 
an  unacceptable  safety  risk  to  the 
employee,  coworkers,  passengers,  and  the 
general  public.  Pre-employment  testing 
identifies  employees  who  could  bring  a 
drug  or  alcohol  problem  into  your  transit 
agency. 

The  FTA  regulations  prohibit  you  from 
assigning  an  individual  who  has  violated 
either  the  drug  or  alcohol  regulations  to  a 
safety-sensitive  position.  However,  if  at  a 
later  time,  the  same  individual  applies 
again  for  a  safety-sensitive  position,  you 
must  administer  the  drug  and  alcohol  tests 
again.  If  there  is  no  violation  with  the 
second  tests,  you  may  assign  the  individual 
to  a  safety-sensitive  position.  To  save  your 
time,  however,  you  may  find  it  helpful  to 
require  the  applicant  to  provide  evidence  of 
well-being  from  a  treatment  specialist 
before  administering  the  second  tests. 

An  employer  may  elect  not  to  adminis- 
ter a  pre-employment  alcohol  test  if 

•  The  applicant  has  undergone  an 
alcohol  test  required  by  49  CFR  654 
or  the  alcohol  misuse  rule  of  another 
DOT  agency  under  part  40  within 
the  previous  6  months,  with  a  result 
indicating  an  alcohol  concentration 
less  than  0.04;  and 

•  The  employer  ensures  that  no  prior 
employer  of  the  applicant  of  whom 
the  employer  has  knowledge  has 
records  of  a  violation  of  the  FTA 


Types  of  Testing 


6-1 


April  1994 


alcohol  rule  or  the  alcohol  misuse 
rule  of  another  DOT  agency  within 
the  previous  6  months. 

The  FTA  regulations  permit,  but  do 
not  require,  the  release  of  the  results  to  the 
person  being  tested.  However,  prior  to 
making  a  final  decision  to  verify  a  positive 
drug  test  result,  the  Medical  Review  Officer 
(MRO)  must  give  the  applicant  an  oppor- 
tunity to  discuss  the  results  (§40.33). 

If  a  pre-employment  drug  test  is  can- 
celled, the  employer  shall  require  the 
employee  or  applicant  to  submit  to  and 
pass  another  test. 


Section  2.  REASONABLE 
SUSPICION  TESTING 

The  FTA  regulations  (§653.43,  654.37) 
also  require  a  safety-sensitive  employee  to 
submit  to  a  test  when  the  employer  has  rea- 
sonable suspicion  that  the  employee  has 
used  a  prohibited  drug  or  has  misused 
alcohol  as  defined  in  the  regulations.  The 


request  to  undergo  a  reasonable  suspicion 
test  must  be  based  on  specific,  contempora- 
neous, articulable  observations  concerning 
the  appearance,  behavior,  speech,  or  body 
odor  of  the  safety-sensitive  employee. 

Reasonable  suspicion  testing  is 
designed  to  provide  management  with  a 
tool  to  identify  affected  employees  who 
may  pose  a  danger  to  themselves  and 
others  in  their  performance  of  safety- 
sensitive  functions.  Employees  may  be  at 
work  in  a  condition  that  raises  concern 
regarding  their  safety  or  productivity.  A 
supervisor  must  then  make  a  decision  as  to 
whether  reasonable  suspicion  exists  to  con- 
clude that  substance  abuse  may  be  causing 
the  behavior. 

A  supervisor  who  will  be  called  upon  to 
make  this  determination,  must  be  trained 
in  the  facts,  circumstances,  physical  evi- 
dence, physical  signs  and  symptoms,  or  pat- 
terns of  performance  and/or  behavior  that 
are  associated  with  use. 

Besides  recognizing  valid  objective 
signs  and  symptoms  of  prohibited  drug  use 
and  alcohol  misuse,  supervisors  must  also 
know  the  proper  procedures  for  confront- 
ing and  referring  the  employee  for  testing. 
If  supervisors  are  not  trained,  or  are  not 
fair  and  objective  in  requesting  reasonable 
suspicion  tests,  employee  complaints  of 
harassment  are  bound  to  result.  Be  careful 
not  to  expect  that  training  alone  will  make 
your  supervisors  experts  in  detecting  sub- 
stance abuse.  The  overt  signs  and  symp- 
toms of  substance  abuse  can  often  be 
masked  and  may  be  subtle  enough  to  avoid 


Best  Practices 

Pre-Employment  Testing 

The  transit  district  members  of  a  State-wide 
consortium  make  it  clear  to  applicants  for 
safety-sensitive  positions  that  passing  a  drug 
test  is  a  condition  of  employment.  In  addi- 
tion to  including  that  stipulation  in  all 
newspaper  notices  and  other  forms  of 
vacancy  announcements,  applicants  must 
sign  a  form  acknowledging  that  they  know 
they  will  be  tested.  The  form  they  sign 
prominently  displays  the  message,  "YOUR 
APPLICATION  WILL  BE  CONSIDERED 
INCOMPLETE  IF  THIS  NOTICE  IS  NOT 
SIGNED  AND  DATED. " 
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direct  detection.  Training  is  described  in 
more  detail  in  Chapter  5,  "Training". 

If  a  supervisor,  trained  to  identify  the 
signs  and  symptoms  of  drug  and  alcohol 
use,  reasonably  concludes  that  objective 
facts  may  indicate  drug  use  or  alcohol  mis- 
use, this  is  sufficient  justification  for  testing. 
A  final  practical  check  is  whether  the 
supervisor  would  have  been  less  responsible 
in  not  taking  action  than  in  asking  the 
employee  to  submit  to  testing.  Remember, 
safety  is  the  first  priority. 


Flowcharts  detailing  the  reasonable  sus- 
picion testing  processes  for  drug  and  alco- 
hol appear  at  the  end  of  this  chapter. 

Section  3.  POST-ACCIDENT 
TESTING 

The  FTA  regulations  (§653.45,  654.33) 
require  testing  for  prohibited  drugs  and 
alcohol  in  the  case  of  certain  mass  transit 
accidents. 


There  is  a  significant  difference 
between  reasonable  suspicion  testing  and 
post-accident  testing.  Reasonable  suspicion 
requires  some  indication  of  probable  link- 
age between  behavior  or  events  and  sub- 
stance abuse  before  a  test  can  be 
requested.  Post-accident  testing  is  manda- 
tory for  accidents  where  there  is  loss  of  life 
and  for  other  nonfatal  accidents  unless 
employee  performance  can  be  discounted 
completely  as  a  causative  or  contributing 
factor. 

An  accident  (§653.7,  654.7)  is  defined 
as  an  occurrence  associated  with  the  opera- 
tion of  a  vehicle  in  which 

•  An  individual  dies 

•  An  individual  suffers  a  bodily  injury 
and  immediately  receives  medical 
treatment  away  from  the  scene  of  an 
accident 

•  The  mass  transit  vehicle  involved  is  a 
bus,  electric  bus,  van,  or  automobile 
in  which  one  or  more  vehicles  incurs 
disabling  damage  as  the  result  of  the 
occurrence  and  is  transported  away 
from  the  scene  by  a  tow  truck  or 
other  vehicle 

•  The  mass  transit  vehicle  involved  is  a 
railcar,  trolley  car,  trolley  bus,  or 
vessel,  and  is  removed  from  revenue 
service. 

"Disabling  damage"  means  damage 
that  precludes  departure  of  any  vehicle 
from  the  scene  of  the  occurrence  in  its 
usual  manner  in  daylight  after  simple 
repairs.  Disabling  damage  includes  dam- 
age to  vehicles  that  could  have  been 
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operated  but  would  have  been  further 
damaged  if  so  operated. 

Disabhng  damage  does  not  include 
damage  that  could  be  remedied  temporar- 
ily at  the  scene  of  the  occurrence  without 
special  tools  or  parts;  tire  disablement 
without  other  damage  even  if  no  spare  tire 
is  available;  or  damage  to  headlights,  tail- 
lights,  turn  signals,  horn,  or  windshield 
wipers  that  makes  them  inoperative. 


Fatal  Accident 

Whenever  there  is  a  loss  of  human  life, 
each  surviving  safety-sensitive  employee  on 
duty  in  the  mass  transit  vehicle  at  the  time 
of  the  accident  must  be  tested.  Safety- 
sensitive  employees  not  on  the  vehicle  (e.g., 
maintenance  personnel),  whose  perfor- 
mance could  have  contributed  to  the  acci- 
dent (as  determined  by  the  transit  agency 
using  the  best  information  available  at  the 
time  of  the  accident)  must  be  tested. 


Nonfatal  Accident 

Following  nonfatal  accidents  involving 
a  bus,  electric  bus,  van,  or  automobile, 
employers  shall  test  each  safety-sensitive 
employee  on  duty  in  the  mass  transit  vehi- 
cle at  the  time  of  the  accident  if  the 
employee  received  a  citation  under  State  or 
local  law  for  a  moving  traffic  violation 
arising  from  the  accident  (§653.45,  654.33). 

Safety-sensitive  employees  in  nonfatal 
accidents  involving  railcars,  trolley  cars, 
trolley  buses,  or  vessels  on  duty  in  the  vehi- 
cle at  the  time  of  the  accident  must  be 
tested  unless  their  behavior  can  be  com- 
pletely discounted  as  a  contributing  factor 
to  the  accident. 

For  nonfatal  accidents,  the  employer 
shall  test  any  other  safety-sensitive 
employee  whose  performance  could  have 
contributed  to  the  accident,  as  determined 
by  the  employer  using  the  best  information 
available  at  the  time  of  the  accident. 

Post-accident  drug  and  alcohol  tests 
must  be  performed  as  soon  as  possible. 
Drug  tests  must  be  performed  within 
32  hours  following  the  accident.  Alcohol 
tests  must  be  performed  within  8  hours. 

If  an  alcohol  test  is  not  administered 
within  2  hours  following  the  accident,  the 
employer  must  still  attempt  to  administer 
the  test,  and  must  also  prepare  and  main- 
tain on  file  a  record  stating  the  reason(s) 
the  test  was  not  promptly  administered.  If 
an  alcohol  test  is  still  not  administered 
within  8  hours  following  the  accident,  the 
employer  shall  cease  attempts  to  administer 
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an  alcohol  test  and  shall  maintain  the  same 
record. 

The  requirement  to  test  for  drugs  and 
alcohol  following  an  accident  should  in  no 
way  delay  necessary  medical  attention  for 
injured  people  or  prohibit  a  safety-sensitive 
employee  from  leaving  the  scene  of  an  acci- 
dent to  obtain  assistance  in  responding  to 
the  accident  or  to  obtain  necessary  emer- 
gency medical  care.  However,  the  safety- 
sensitive  employee  must  remain  readily 
available,  which  means  the  transit  agency 
knows  the  location  of  the  safety-sensitive 
employee. 

The  steps  to  follow  in  a  post-accident 
situation  are  summarized  as  follows: 

1.  Treat  any  iiyury  first.  The  accident 
victims'  physical  health  is  always  a 
higher  priority  than  conducting  a 
substance  abuse  test. 

2.  Cooperate  with  law  enforcement 
officers.  Allow  local  law  enforce- 
ment to  conduct  their  investigation. 
For  purposes  of  their  investigation, 
the  police  may  require  a  drug  or 
alcohol  test  for  a  legal  determination 
of  the  presence  of  drugs  or  alcohol. 
Remember  that  you  cannot  use  the 
results  of  a  test  given  for  law 
enforcement  purposes;  you  must 
administer  post-accident  tests  in 
accordance  with  FTA 's  regulations. 

3.  Explain  tlie  need  for  testing.  Tell 
the  employee  that  a  test  is  to  be 
conducted.  Point  out  to  the 
employee  that  a  negative  finding  will 
objectively  put  to  rest  any  suspicion 
of  drugs  and  alcohol  as  a  cause  of 
the  accident. 


4.  Conduct  tests  promptly.  The  FTA 

regulations  require  that  specimen 
collection  be  performed  as  soon  as 
possible,  but  within  32  hours  follow- 
ing the  accident  for  drugs  and  no 
later  than  eight  hours  for  alcohol. 

5.  Collect  accident  documentation 
promptly.  In  the  rush  to  clear  an 
accident  and  treat  injuries,  it  is  easy 
to  overlook  important  evidence 
regarding  the  accident.  Eyewitness 
accounts,  photographs,  and  police 
reports  may  all  be  of  value  at  a  later 
arbitration  hearing  or  trial  regarding 
your  conduct  of  post-accident  test- 
ing. You  should  collect  and  docu- 
ment as  many  facts  and  observations 
as  possible  immediately  following 
the  accident.  You  should  note  the 
time  and  date  of  both  the  accident 
and  the  test. 

Flowcharts  detailing  the  post-accident  test- 
ing processes  may  be  found  at  the  end  of 
this  chapter. 

Section  4.  RANDOM  TESTING 

The  FTA  regulations  (§653.47,  654.35) 
require  random  testing  of  drugs  and  alco- 
hol for  all  safety-sensitive  employees.  Ran- 
dom testing  identifies  employees  who  are 
using  drugs  or  misusing  alcohol  but  are 
able  to  use  the  predictability  of  other  test- 
ing methods  to  escape  detection.  More 
importantly,  it  is  widely  believed  that  ran- 
dom testing  serves  as  a  strong  deterrent 
against  employees  beginning  or  continuing 
prohibited  drug  use  and  misuse  of  alcohol 
at  your  transit  agency. 

Transit  agencies  must  use  a  scientifi- 
cally valid  random-number  selection 
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method  to  select  safety-sensitive  employees. 
Valid  methods  include  the  use  of  a 
random-number  table  or  a  computer-based 
random-number  generator  that  is  matched 
with  safety-sensitive  employees'  identifica- 
tion numbers. 

At  least  50  percent  of  the  total  number 
of  safety-sensitive  employees  subject  to 
drug  testing  and  25  percent  subject  to  alco- 
hol testing  must  be  tested  each  year.  A 
slightly  higher  percentage  should  be  tested 
to  provide  for  cancelled  tests.  If  the  transit 
system  joins  a  consortium  for  random- 
number  selection,  the  annual  rate  may  be 
calculated  for  each  individual  consortium 
organizational  member  or  for  the  total 
number  of  safety-sensitive  employees  within 
the  consortium  (see  Chapter  11,  "Joining  a 
Consortium"). 


The  FTA's  random  alcohol  testing  rate 
may  be  adjusted  based  on  analysis  of  posi- 
tive random  test  results  within  the  entire 
transit  industry  (§654,35).  If  this  occurs, 


the  change  will  be  published  in  the  Federal 
Register  and  noted  in  updates  of  the  guide- 
lines. 

The  test  dates  must  be  spread  reason- 
ably throughout  the  year  and  not  establish 
a  predictable  pattern  (e.g.,  the  first  Tuesday 
of  each  month)  (§653.47,  654.35(g)).  The 
number  of  tests  conducted  weekly, 
monthly,  or  quarterly  should  remain  rela- 
tively constant  to  the  extent  possible.  Con- 
ducting all  of  your  tests  in  one  month,  for 
example,  does  not  achieve  the  goal  of  ran- 
dom testing.  Likewise,  the  testing  should 
be  performed  on  different  days  of  the  week 
and  at  different  times  throughout  the 
annual  cycle.  This  prevents  employees 
from  coordinating  their  drug  and  alcohol 
use  to  the  random  testing  schedule. 

The  process  must  be  unannounced  as 
well  as  random.  Once  the  employee  has 
been  notified  that  he/she  has  been  selected 
for  testing,  he/she  should  then  report 
immediately  to  the  collection  site. 

All  safety-sensitive  employees  in  the 
random  pool  must  have  an  equal  chance  of 
being  selected  for  testing  and  shall  remain 
in  the  pool,  even  after  being  tested.  It  is 
possible  for  some  employees  to  be  tested 
several  times  in  one  year,  and  other 
employees  not  to  be  tested  for  several 
years.  It  is  imperative  to  remember  that  all 
safety-sensitive  employees  must  be  included 
in  the  random  pool.  If  the  transit  agency 
decides  to  randomly  test  nonsafety-sensitive 
employees,  those  employees  must  be  placed 
in  a  separate  pool  and  tested  under  the 
transit  agency's  authority,  not  the  DOT's 
and  FTA's. 
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Best  Practices 

Random  Testing 

One  of  the  most  sensitive  types  of  testing  is 
random  testing.  Two  particular  problems 
are:  the  concern  by  employees  and  their 
representatives  that  the  selection  is  not  truly 
random  and  that  individual  employees  are 
being  singled  out  for  testing  and  harassment 
and  the  ability  to  select  a  random  sample 
when  there  are  few  safety-sensitive  employ- 
ees in  the  random  pool.  Indeed,  if  your 
system  is  challenged  on  a  random  test,  you 
may  be  required  to  demonstrate  that  you 
are  properly  applying  a  valid  random  selec- 
tion methodology. 

Some  transit  systems  contract  out  random 
selection.  For  example,  one  State  consor- 
tium employs  a  management  company  to 
administer  its  entire  program.  Part  of  this 
responsibility  involves  maintaining  the  ran- 
dom test  pool  by  using  payroll  information 
from  each  member  system  to  update  the 
pool  membership.  Because  employees  of  all 
systems  are  pooled  together,  the  pool  is 
large  enough  that  the  likelihood  of  any  one 
employee  being  repeatedly  selected  is  less- 
ened. Likewise,  since  no  manager  at  any  of 
the  transit  systems  is  involved  in  the  selec- 
tion process  (all  selection  is  done  in  a  con- 
trolled access  area  of  the  consortium  man- 
agement company),  no  employee  need  fear 
that  he  or  she  has  been  unfairly  singled  out 
for  testing. 


Once  the  list  of  employee  identification 
numbers  has  been  developed,  use  it  for 
random  selection  without  any  correlation  to 
actual  employee  names.  One  way  to  do 
this  is  to  contract  out  the  random-number 
selection  process.  The  contractor  organiza- 
tion would  only  have  the  numbers  and 
would  not  be  able  to  correlate  the  numbers 
with  any  employee  name. 

When  developing  a  random  testing  pro- 
gram, you  should  establish  a  standard  pro- 
cedure and  practice  for  notifying  employees 
who  have  been  selected.  In  addition,  you 
should  schedule  additional  personnel  to  fill 
in  for  absent  employees  on  the  day  of  test- 
ing. Exercise  care  in  such  scheduling  so 
that  it  does  not  provide  advance  notice  of 
when  testing  will  occur. 

Every  effort  should  be  made  to  provide 
the  maximum  privacy  possible.  Employees 
should  be  individually  and  discretely  noti- 
fied to  report  to  the  collection  site.  Assure 
employees  selected  for  testing  that  this  is  a 
routine  random  test.  They  should  not  feel 
that  they  have  been  singled  out  for  testing 
for  reasonable  suspicion  or  for  some  other 
unstated  reason.  Flowcharts  detailing  the 
random  testing  processes  may  be  found  at 
the  end  of  this  chapter. 

The  FTA  Random  Drug  Testing  Man- 
ual, published  in  September  1991,  describes 
the  random  selection  process  in  detail. 
Consult  this  publication  when  choosing  an 
approach  to  random  testing,  deciding  when 
to  test,  and  developing  the  selection  and 
notification  procedures. 


Sections.  RETURN  TO  DUTY 
TESTING 

Before  any  employee  is  allowed  to 
return  to  duty  to  perform  a  safety-sensitive 
function  following  a  verified  positive  drug 
test  result,  an  alcohol  result  0.04  or  greater, 
a  refusal  to  submit  to  a  test,  or  any  other 
activity  that  violates  the  regulations,  that 
employee  must  first  be  evaluated  by  a 
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substance  abuse  professional  and  pass  a 
return  to  duty  test  (§653.49,  654.39). 


test,  even  though  the  original  infraction  was 
drug-related  (§653.49(a)(3),  654.75(c)(1)). 


The  purpose  of  the  return  to  duty  test  Before  a  return  to  duty  test  is  per- 

and  the  evaluation  of  an  individual's  return  formed,  the  employee  must  be  evaluated  by 

to  duty  status  by  the  substance  abuse  pro-  a  substance  abuse  professional  to  deter- 

fessional  is  to  provide  some  degree  of  mine  whether  the  employee  has  followed 

assurance  to  the  employer  that  the  individ-  the  recommendations  for  action  by  the 

ual  is  presently  free  of  alcohol  and/or  any  SAP,  including  participation  in  any  rehabil- 

prohibited  drugs  and  is  able  to  return  to  itation  program, 
work  without  undue  concern  about  con- 
tinued substance  abuse.  The  employee  must  have  a  verified  neg- 
ative drug  test  result  or  an  alcohol  test 

Since  many  alcohol  or  drug  users  are  result  of  less  than  0.02  to  return  to  a  safety- 

"polyusers,"  that  is,  they  may  use  both  alco-  sensitive  function.  If  a  drug  test  result  is 

hoi  and  drugs,  the  FTA  regulations  allow  cancelled,  the  employer  shall  require  the 

you  to  administer  a  return  to  duty  drug  test  employee  to  submit  to  and  pass  another 

even  though  the  original  infraction  was  due  drug  test, 
to  alcohol.  The  FTA  regulations  also  allow 

you  to  administer  a  return  to  duty  alcohol   . — 
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Marine  employees  subject  to  U.S. 
Coast  Guard  chemical  testing  regulations 
shall  ensure  that  each  safety-sensitive 
employee  with  a  verified  positive  drug  test 
result  is  also  evaluated  by  an  MRO  as  part 
of  the  return  to  duty  process. 

Flowcharts  detailing  the  return  to  duty 
testing  processes  may  be  found  at  the  end 
of  this  chapter. 

Section  6.  FOLLOW-UP 
TESTING 

Required  Testing 

Once  allowed  to  return  to  duty,  an 
employee  shall  be  subject  to  unannounced 
follow-up  testing  for  at  least  12  but  not 
more  than  60  months.  The  frequency  and 
duration  of  the  follow-up  testing  will  be 
recommended  by  the  substance  abuse  pro- 
fessional as  long  as  a  minimum  of  six  tests 
are  performed  during  the  first  12  months 
after  the  employee  has  returned  to  duty 
(§653.51,  654.41). 

Follow-up  testing  is  separate  from  and 
in  addition  to  the  regular  random  testing 
program.  Employees  subject  to  follow-up 
testing  must  also  remain  in  the  standard 
random  pool  and  must  be  tested  whenever 
their  names  come  up  for  random  testing, 
even  if  this  means  being  tested  twice  in  the 
same  day,  week,  or  month. 

Follow-up  testing  both  motivates  the 
employee  to  remain  free  of  any  prohibited 
substances  and  provides  you  with  assurance 
that  the  person  has  not  resumed  drug  use 


or  alcohol  misuse.  You  should  remember 
that,  depending  on  the  individual,  the  sub- 
stance of  abuse,  and  the  effectiveness  of 
treatment,  the  relapse  rate  may  be  high. 

Optional  Testing 

You  may  wish  to  do  follow-up  testing 
of  your  employees  beyond  the  12-month 
requirement  (§653.63,  654.75).  Follow-up 
testing  can  be  done  for  up  to  a  total  of  five 
(5)  years  or  60  months.  Follow-up  testing 
must  not  exceed  60  months  from  the  time 
the  employee  returns  to  duty,  but  can  be 
terminated  anytime  after  the  first  12 
months,  if  the  SAP  determines  testing  is  no 
longer  required. 

To  be  effective,  follow-up  testing 
should  be  conducted  frequently.  Depend- 
ing upon  what  the  transit  operator  desires 
and  any  evaluation  and  recommendation  by 
a  substance  abuse  professional,  testing  may 
be  conducted  with  varying  frequency 
(weekly,  biweekly,  or  monthly)  at  the  outset 
and  may  decline  to  monthly  or  quarterly 
testing  as  the  first  complete  year  of  recov- 
ery is  approached,  as  long  as  the  minimum 
of  six  (6)  tests  are  performed  within  the 
first  12  months. 

If  the  employee  is  subject  to  drug 
follow-up  tests,  the  employer  may  also 
require  the  employee  to  take  one  or  more 
follow-up  alcohol  tests  with  a  result  of  less 
than  0.04  (§653.51).  If  the  employee  is  sub- 
ject to  alcohol  follow-up  tests,  the  employer 
may  require  the  employee  to  take  one  or 
more  follow-up  drug  tests  with  a  verified 
negative  result  (§654.75(c)(2)(ii)). 
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Follow-up  testing  may  be  viewed  as 
part  of  an  employee  treatment  plan,  as 
opposed  to  a  purely  preventive  measure  or 
a  disciplinary  check.  One  way  to  reinforce 
this  concept,  while  protecting  your  interests 
as  an  employer,  is  to  negotiate  a  return  to 
duty  contract  with  the  employee.  Such  a 
contract  spells  out  desired  employee  per- 
formance goals  and  obligations  (e.g., 
remaining  free  of  prohibited  substances) 
and  clearly  states  the  consequences  if  the 
employee  fails  to  adhere  to  the  provisions 
of  the  contract. 

Flowcharts  detailing  the  follow-up 
testing  processes  may  be  found  at  the  end 
of  this  chapter. 

Section  7.  BLIND 
PERFORMANCE  TESTING 

In  addition  to  the  six  major  employee 
testing  categories  described  above,  transit 
agencies  are  required  to  perform  blind 
sample  proficiency  testing  as  a  quality 
assurance  measure  for  the  testing  labora- 
tory (§40.31). 

Employers  are  required  to  submit  three 
quality  control  specimens  to  the  laboratory 


for  every  100  employee  specimens  sent  for 
testing,  up  to  a  maximum  of  100  blind  sam- 
ples per  quarter.  These  specimens  are 
called  blind  performance  tests  because  the 
testing  laboratory  does  not  know  they  are 
quality  control  specimens  rather  than  actual 
employee  specimens. 

The  blind  quality  control  specimens 
must  not  be  distinguishable  from  employee 
specimens.  Blind  quality  control  specimens 
can  either  be  blanks  (negatives)  or  spikes 
(positives).  If  a  laboratory  reports  a  posi- 
tive on  a  quality  control  specimen  that  was 
a  blank  (negative),  the  employer  should 
notify  the  FTA  immediately.  If  a  labora- 
tory reports  a  negative  on  a  quality  control 
specimen  that  was  a  spike  (positive),  the 
employer  should  notify  the  laboratory  and 
attempt  to  discover  the  cause  of  the  error. 
Repeated  false  negative  errors  should  be 
reported  to  the  FTA. 

The  DOT  and  FTA  regulations  do  not 
address  where  transit  agencies  must  obtain 
blind  performance  specimens.  However, 
you  are  encouraged  to  obtain  blind  speci- 
mens from  specimen  vendors.  A  list  of 
vendors  can  be  obtained  from  DHHS  (see 
Appendix  B). 
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Alcohol  Testing  Process  for 
Random,  Reasonable  Suspicion,  Post-Accident 


Initial  Screen 
Test* 


Employee  Removed 
from  SS  Position 


Employee 
Evaluated 
by  SAP 

r 

Employee  Not 

Permitted 
to  Return  to  SS 
Position  until  Passes 
Return  to  Duty  Test 


Employee  Removed 
from  SS  Position 
for  8  Hours 
or  Retested 


Employee 
Returned  to 
Work 


0.02  ^  AC  <  0.04 


Employee  Removed 
from  SS  Position 
for  8  Hours 
or  Retested 


Employee 
Returned  to 
Work 


AC  <  0.02 


Employee 
Returned  to 
Work 


Employee 
Returned  to 
Work 


Notes:  AC  =  Alcohol  Concentration 
SS  =  Safety-Sensitive 
SAP  =  Substance  Abuse  Professional 


*  The  term  'Initial  Screen  Test*  will  be  fully  explained  in  Chapter  8. 
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Alcohol  Testing  Process  for 
Return  to  Duty,  FoUow-Up 


SAP  Reviews  Whether 
Employee  Followed 
Recommendations  for  Action 


SAP  Approves 


SAP  Rejects 


AC  >  0.02 


Employee  Not 
Permitted  to  Return 
to  SS  Position 


Employee  Not 
Permitted  to  Return 
to  SS  Position 


CCVDG/1-8 


Employee 
Returns  to 
Duty 


Follow-Up 

Tests 
Conducted 


AC  >  0.02 


Employee  Removed 
from  SS  Position 


AC  <  0.02 

I 

Employee  Remains 
on  Duty,  Subject  to 
Further  Follow-Up 
Tests  as  Determined 
by  the  Employer 


Notes:  AC  =  Alcohol  Concentration 
SS  =  Safety-Sensitive 
SAP  =  Substance  Abuse  Professional 
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Drug  Testing  Process  for 
Random,  Reasonable  Suspicion,  Post-Accident 


Specimen 
Collected 


V 


Specimen  Analyzed 
by  Laboratory 

I 


Results  Reviewed 
by  MRO 


<  1 

Reanalysis  if 
Requested  by  MRO 


Employee 
Evaluated 
by  SAP 


Employee  Not 
Permitted  to  Return 
to  SS  Position 
Until  Passes 
Return  to  Duty  Test 


Verified  Positive 


Verified  Negative 


Employee 
Removed  from 
SS  Position 


Employee  Not 
Removed  from 
SS  Position 


Split  Sample 

Analyzed 
if  Requested 
by  Employee 


Split  Sample 
Reviewed 
by  MRO 


Verified  Positive 


Verified  Negative 


Employee 
Returned  to 
SS  Position 


CO/DG/1-3 


Notes:  MRO  =  Medical  Review  Officer 

i 

SAP  =  Substance  Abuse  Professional 
SS  =  Safety-Sensitive 
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Drug  Testing  Process  for 
Return  to  Duty,  FoUow-Up 


SAP  Reviews  Whether 
Employee  Followed 
Recommendations  for  Action 


SAP  Approves 

i 


Return  to  Duty 
Test 

Sample 
Analyzed 

SAP  Rejects 


Employee  Not 
Permitted  to  Return 
to  SS  Position 


Reanalysis  if  Requested  by  MRO 


Results  Reviewed 
by  MRO 


I 

Veriiied  Positive 


Employee  Not 
Allowed  to  Return 
to  SS  Position 

Split  Sample 

Analyzed 
if  Requested 
by  Employee 

Split  Sample 
Reviewed 
by  MRO 


i 

Verified  Positive 


 r  

Verified  Negative 


SAP  Recommends  That 
Employee  Be  Allowed  to 
Return  to  SS  Position 
 i 


Employee  Returns 
to  SS  Position 


SAP  Recommends  That 
Employee  Not  Be  Allowed  to 
Return  lo  SS  Position 
 ±  


Employee  Not 
Allowed  to  Return 
to  SS  Position 


Employee  Subject  to 
Follow-Up  Tests 


Verified  Positive 

 i  


Employee  Removed 
from  SS  Position 


Verified  Neqative 

__i  


Employee  Remains 
in  SS  Position 


"1 


Verified  Negative 


Employee  Not 
Allowed  to  Return 
to  Duty 


Note:  SS  =  Safety-Sensitive 

SAP  =  Substance  Abuse  Professional 
MRO  =  Medical  Review  Officer 
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I 


Chapter  7. 

DRUG  TESTING 
PROCEDURES 

Under  the  FTA  drug  testing  regulation 
for  safety-sensitive  employees,  you  are 
required  to  conduct  laboratory  testing  of 
urine  specimens  for  five  types  of  drugs 
(§653.31).  Identification  of  either  a  drug 
or  its  metabolite  in  the  urine  indicates  use 
of  the  drug  in  the  recent  past.  A  metab- 
ohte  is  a  modified  form  of  a  drug  that  has 
been  chemically  altered  by  the  body's  meta- 
bolic system.  Depending  upon  the  drug 
and  the  person's  usage  habits,  the  detection 
period  ranges  from  less  than  one  day  to 
about  a  month. 


The  FTA  regulation  requires  testing  for 
the  following  drugs  (or  their  metabolites): 

•  Marijuana 

•  Cocaine 

•  Opiates  (e.g.,  heroin,  morphine, 
codeine) 

•  Phencyclidine  (PCP) 

•  Amphetamines  (e.g.,  racemic 
amphetamine,  dextroamphetamine, 
and  methamphetamine). 

If  you  chose  to  test  for  other  drugs 
such  as  barbiturates,  benzodiazepines  (e.g., 
Valium,  Librium,  Xanax),  nonbarbiturate 
sedatives  (e.g.,  Quaalude),  and  nonamphe- 
tamine  stimulants,  you  may  do  so  as  long 
as  the  tests  for  those  additional  drugs  are 
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performed  separately  from  the  FTA  test. 
Such  testing  is  outside  the  scope  of  the 
FTA  regulation  and  is  entirely  at  the  dis- 
cretion of  the  transit  system.  Performing 
tests  separately  means  that  you  must  obtain 
a  separate  urine  specimen  from  the 
employee  and  process  that  specimen  with 
its  own  custody  and  control  form.  Employ- 
ees must  be  notified  whether  they  are  being 
tested  under  the  FTA  required  program  or 
your  program. 

Section  1.  OBTAINING 
PROGRAM  SERVICES 

In  estabhshing  an  effective  drug  testing 
program,  you  will  need  to  utilize  certain 
specialized  services.  These  include 

•  Specimen  collection 

•  Laboratory  testing 

•  Medical  Review  Officer  (MRO) 

•  Substance  Abuse  Professional  (SAP). 

If  you  do  not  have  qualified  individuals 
on  staff,  you  will  need  to  identify  qualified 
contractors  to  provide  each  of  these  ser- 
vices. Each  of  the  above  services  is  dis- 
cussed individually  in  this  section.  A  cost 
model  in  Chapter  12,  "Business  Analysis," 
is  provided  to  assist  you  in  determining  the 
estimated  costs  for  program  services  based 
on  the  number  of  safety-sensitive 
employees. 

Specimen  Collection 

All  urine  specimens  must  be  collected 
at  an  appropriate  collection  site.  A  collec- 


tion site  is  defined  (§40.3)  as  "a  place 
designated  by  the  employer  where  individu- 
als present  themselves  for  the  purpose  of 
providing  a  specimen  of  their  urine  to  be 
analyzed  for  the  presence  of  drugs."  You 
are  required  to  designate  such  a  site  or 
sites,  depending  on  your  needs.  Typically, 
collection  sites  are  at  physician's  offices, 
commercial  collection  site,  or  a  local  hospi- 
tal or  clinic.  Some  transit  systems  may  wish 
to  establish  collection  sites  on  the  transit 
system  premises.  On-premise  collection 
sites  may  also  be  used  during  times  when 
commercial  or  third-party  sites  are  unavail- 
able (e.g.,  nights,  weekends,  holidays). 

Regardless  of  where  the  collection  site 
is  located,  it  must  meet  the  Department  of 
Transportation  guidelines  established  in 
"Procedures  for  Transportation  Workplace 
Drug  and  Alcohol  Testing  Programs" 
(49  CFR  part  40).  That  regulation  (§40.25) 
requires,  in  part,  that  the  site  provide  a 
privacy  enclosure  for  urination,  a  toilet,  a 
suitable  clean  writing  surface,  and  a  water 
source  for  hand  washing,  which,  if  practica- 
ble, should  be  outside  the  privacy  enclo- 
sure. The  collection  site  must  be  secured 
when  not  in  use  or,  if  this  is  not  possible 
(e.g.,  when  a  public  restroom  is  used),  the 
site  must  be  visually  inspected  prior  to 
specimen  collection  to  ensure  that  unautho- 
rized persons  are  not  present  and  that 
there  are  no  unobserved  entrance  points. 
Access  to  the  site  must  be  restricted  during 
specimen  collection.  To  assist  the  speci- 
men collector  in  determining  if  the 
employee  has  attempted  to  dilute  his/her 
specimen,  a  bluing  agent  must  be  added  to 
the  toilet  water,  and  other  sources  of  water 
(such  as  a  sink  or  shower)  should  be  turned 
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cations  should  be  included  in 
the  contract. 


off  or  taped  in  such  a  way  to  prevent  use  if 
they  are  located  within  the  privacy  enclo- 
sure where  urination  occurs.  At  a  mini- 
mum, other  sources  of  water  must  be  moni- 
tored to  ensure  that  they  are  not  used  to 
adulterate  the  sample. 

If  you  use  an  off-premise  collection  site 
staffed  by  medical/technical  personnel  it 
must  meet  DOT  requirements.  You  should 
provide  a  complete  copy  of  49  CFR  part  40 
to  the  selected  contract  facility  representa- 
tive and  require  compliance  with  all  appli- 
cable DOT  requirements  as  part  of  the 
contract.  The  site  personnel  should 
acknowledge  receipt  of  the  regulations  and 
maintain  a  copy  in  their  files.  In  addition, 
the  minimum  collection  site  facility  specifi- 


Collection  Site  Personnel. 

The  collection  site  personnel 
are  responsible  for  the  integ- 
rity of  the  specimen  collection 
and  transfer  process,  and  for 
ensuring  the  dignity  and  pri- 
vacy of  the  donor.  They 
should  avoid  any  remarks  that 
may  be  construed  as  accusa- 
tory or  otherwise  offensive  or 
inappropriate.  You  should 
ensure  that  all  collection  site 
staff  are  trained  to  prepare 
the  collection  site,  collect 
specimens,  examine  specimens 
for  tampering  or  sample  adul- 
teration, observe  collections, 
split  the  specimens,  and  prop- 
erly label  and  preserve  chain 
of  custody  of  specimens. 


You  may  choose  to  contract  for  collec- 
tion site  services  or  you  may  establish  your 
own  site  with  trained  employees.  Contract- 
ing for  this  service  eliminates  the  need  to 
establish  a  secure  collection  site  and  to 
train  staff  in  collection  procedures.  Fur- 
ther, it  removes  your  staff  from  direct 
involvement  in  the  collection  and  testing 
process  and  turns  these  functions  over  to 
impartial  outside  technical  persons  who 
have  no  direct  relationship  with  your 
employees.  Contracting  for  collection  ser- 
vices, however,  does  not  relieve  you  from 
responsibility  for  ensuring  that  the  com- 
plete collection  process  meets  all  applicable 
regulatory  requirements  established  by 
FTA  and  DOT  (§40.25). 
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Best  Practices 

Mobile  Collection  Units 

In  addition  to  transporting  individuals  to  a 
collection  site  for  testing,  one  transit  system 
also  has  a  contract  for  mobile  facility  col- 
lections for  after-hours  and  immediate 
response  collections  (i.e.,  post-accident). 
The  mobile  unit  is  a  fully-equipped  van 
including  a  void  receptacle  and  a  breath- 
alyzer. The  unit  is  staffed  by  trained  nurses 
and  is  dispatched  upon  receiving  a  request 
from  the  transit  system.  The  mobile  unit 
also  serves  as  a  back-up  for  the  primary 
collection  site. 


You  may  operate  your  own  collection 
site  if  staff  receive  training  on  preparing  the 
collection  site,  collecting  samples,  examin- 
ing samples  for  tampering  or  adulteration, 
observing  collections,  and  properly  labeling 
and  preserving  chain  of  custody  of  samples. 
Medical  professionals  and  technicians  are 
obvious  choices  for  collection  site  staff  by 
virtue  of  their  training.  Regardless  of  the 
background  and  training  of  collection  site 
staff,  you  should  provide  them  with  clear 
and  unambiguous  written  instructions  on 
collecting  specimens.  These  instructions 
should  emphasize  their  responsibilities  to 
maintain  the  integrity  of  the  specimen  col- 
lection and  transfer  process  and  to  protect 
the  dignity  and  privacy  of  the  employee 
providing  the  sample. 

The  direct  supervisor  of  the  employee 
may  not  serve  as  the  collection  site  person 
for  a  urine  test. 

Chain  of  custody  procedures  ensure 
that  each  specimen  is  monitored  through- 
out the  collection  and  analysis  process. 
This  ensures  that  the  results  you  receive  are 


from  tests  conducted  on  your  employees' 
specimens. 

Supplies.  The  following  supplies, 
equipment,  and  documents  will  be  needed 
at  each  collection  site  you  use.  These  sup- 
plies can  be  provided  by  the  laboratory 
with  which  you  contract. 

•  Single-Use  Collection  Cups  — The 
cups  must  be  individually  and 
securely  wrapped  and  shall  be 
unwrapped  in  the  presence  of  the 
employee  at  the  time  of  specimen 
collection. 

•  Single-Use  Specimen  Bottles  — The 
specimen  bottles  should  be  con- 
structed of  high-density  plastic  or 
similar  synthetic  material  with  a  leak- 
proof  cap.  The  bottles  must  be  capa- 
ble of  being  shipped  in  appropriate 
packing  material  without  leaking  or 
breaking,  and  must  meet  the  techni- 
cal specifications  of  the  carrier 
selected  for  specimen  transfer.  Each 
bottle  shall  be  individually  and 
securely  wrapped  and  shall  be 
unwrapped  in  front  of  the  employee 
at  the  time  of  specimen  collection. 
One  bottle  must  be  capable  of  hold- 
ing at  least  60  ml  of  urine. 

•  Single-Use  Temperature  Measure- 
ment Device— The  device  shall  be 
capable  of  measuring  temperatures 
within  the  range  of  32.5  to  37.7  CI 
90.5  to  99.8  F. 

•  Urine  Custody  and  Control  Form  — 
This  form  is  used  to  document  the 
exchanges  of  the  specimen  from  the 
time  of  production  by  the  donor  until 
the  test  is  completed.  It  documents 
the  chain  of  custody  and  is  legal  evi- 
dence that  the  reported  test  results 
apply  to  the  donor. 
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•  Tamperproof  Sealing  System  —  Pre- 
printed labels  and  seals  (or  a  unitary 
label/seal)  should  be  provided  that 
ensures  that  the  specimen  bottle  has 
not  been  opened.  The  bottle  must 
be  identified  with  a  unique  identify- 
ing number  identical  to  that  appear- 
ing on  the  urine  custody  and  control 
form. 

•  Shipping  Containers— The  containers 
should  be  acceptable  to  the  carrier 
you  will  be  using  for  transporting 
specimens  and  accompanying  paper- 
work and  should  be  scalable  to  pre- 
vent undetected  tampering. 

•  Writing  Instruments— An  indelible 
pen  or  other  instrument  suitable  for 
making  permanent  markings  on  la- 
bels and  seals  and  for  legibly  com- 
pleting the  urine  custody  and  control 
form  should  be  provided. 

•  Written  Instructions  —  Written 
instructions  should  be  provided  for 
collection  site  personnel.  The 
instructions  should  describe  in  detail 
the  procedures  for  collecting  and 
transporting  specimens,  and  complet- 
ing the  custody  and  control  form. 
These  instructions  should  be  avail- 
able at  all  times  for  reference  and 
may  be  provided  in  a  checklist  for- 
mat to  allow  the  technician  to  indi- 
cate when  each  step  in  the  collection 
process  has  been  accomplished. 

Employees  subject  to  testing  must  be 
provided  written  instructions  setting  forth 
their  responsibilities.  Examples  of 
employee  and  collection  site  personnel 
written  instructions  are  provided  in  the 
Sample  Documentation  section  of  this 
chapter. 


Collection  Process.  Specimen  collec- 
tion is  the  most  critical  aspect  of  the  drug 
testing  program.  There  is  a  greater  oppor- 
tunity for  human  error  or  compromising  an 
employee's  privacy  and  dignity  in  the  col- 
lection process  than  anywhere  else  in  the 
drug  testing  process.  However,  the  strict 
maintenance  of  chain  of  custody  of  the 
specimen  and  personnel  training  can  mini- 
mize the  problems  and  number  of  test  can- 
cellations resulting  from  flawed  specimen 
collections.  Employee  confidence  in,  and 
acceptance  of,  the  testing  process  is 
enhanced  when  your  collection  is  con- 
ducted with  efficiency  and  professionalism. 
You  should,  therefore,  ensure  that  the  col- 
lection site  personnel  rigorously  follow  your 
guidelines  for  specimen  collection. 

An  overview  of  key  steps  and  criteria 
for  the  collection  process  follows.  These 
steps  must  be  followed  by  the  collection 
site  personnel,  transit  agency,  or  a  third 
party  hired  to  perform  the  collection  pro- 
cess. For  specific  requirements,  refer  to  49 
CFR  part  40.25. 

1.  Make  sure  that  only  DOT  urine 
custody  and  control  forms  are 
used.  Some  collection  sites  do 
testing  for  a  number  of  clients 
who  may  require  different  forms. 

2.  Inspect  the  collection  room  before 
and  after  each  specimen  collec- 
tion. Remove  any  unauthorized 
persons  and  materials  that  could 
be  used  to  adulterate  the  speci- 
men. Secure  any  other  doors  or 
windows  opening  into  the  collec- 
tion room.  Restrict  access  to  the 
room  while  the  collection  is  taking 
place. 
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3.  Verify  the  identity  of  the 
employee  through  the  use  of  an 
official  photo  identification  card 
(driver's  license  or  employee  ID), 
or  by  verification  by  the  transit 
agency.  If  identity  cannot  be  veri- 
fied, the  collection  should  not 
proceed.  The  transit  agency  must 
be  notified  if  the  employee  fails  to 
report  or  arrives  more  than 

30  minutes  late  for  the 
appointment. 

4.  Request  that  the  employee  check 
his/her  belongings  and  remove  any 
unnecessary  outer  garments, 
including  purses,  briefcases,  bulky 
outerwear  (sweaters,  jackets,  vests, 
etc.).  If  a  collection  site  person 
notices  an  employee  attempting  to 
tamper  with  a  specimen  (bulging 
or  overstuffed  pocket  for  exam- 
ple), the  collector  may  request 
that  the  employee  empty  his  or 
her  pockets,  display  the  items,  and 
explain  the  need  for  them  during 
the  collection.  If  not  needed,  lock 
these  possessions  in  a  secure  loca- 
tion. The  employee  may  retain  his 
or  her  wallet. 

5.  Have  the  employee  rinse  his  or 
her  hands  with  water  and  dry 
them. 

6.  Unwrap  the  collection  cup  or 
specimen  bottle  in  front  of  the 
employee  and  direct  the  employee 
to  the  privacy  enclosure.  Do  not 
enter  the  enclosure.  Do  not 
observe  the  specimen  collection. 
Instruct  the  employee  that  at  least 
45  milliliters  (about  IV2  ounces)  of 
urine  are  required  and  that  the 
temperature  will  be  taken  to 
ensure  the  integrity  of  the  sample. 
The  donor  must  urinate  into  a 
collection  cup  or  specimen  bottle. 
Only  one  specimen  should  be  col- 


lected at  a  time.  If  the  agency 
tests  for  drugs  other  than  those 
specified  by  the  FTA  regulation,  a 
completely  separate  urine  collec- 
tion with  its  own  custody  and 
control  form  is  required. 

7.  If  the  employee  is  unable  to  pro- 
vide at  least  45  ml,  the  collection 
site  technician  shall  instruct  him/ 
her  to  drink  not  more  than 

24  ounces  of  fluids  during  a  peri- 
od of  up  to  two  hours.  The 
employee  will  then  attempt  to 
provide  a  complete  sample  using  a 
fresh  collection  container.  If  the 
required  amount  is  provided,  the 
original  insufficient  specimen  shall 
be  discarded.  If  the  employee  is 
still  unable  to  provide  an  ade- 
quate specimen,  the  insufficient 
specimen  shall  be  discarded,  test- 
ing discontinued,  and  the 
employer  notified.  The  MRO 
shall  refer  the  individual  for  a 
medical  evaluation  to  determine 
whether  the  individual's  inability 
to  provide  a  specimen  is  genuine 
or  constitutes  a  refusal  to  submit 
to  a  drug  test. 

8.  Within  4  minutes  of  receiving  the 
specimen,  record  the  temperature. 
The  temperature  must  be  between 
90.5  and  99.8  F.  Any  specimen 
temperature  out  of  that  range 
requires  that  a  body  temperature 
be  obtained  from  the  donor  to 
confirm  that  the  sample  has  not 
been  adulterated.  The  collection 
site  technician  must  also  visually 
examine  the  specimen  for  any 
unusual  color  or  sediment,  and 
note  the  results  on  the  custody 
and  control  form. 

9.  If  the  employee  refuses  to  cooper- 
ate with  the  collection  process, 
inform  the  employer 
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representative  and  document  the 
noncooperation  on  the  urine  cus- 
tody and  control  form. 

10.  If  a  collection  container  is  used, 
the  collection  site  person,  in  the 
presence  of  the  donor,  pours  the 
urine  into  two  specimen  bottles. 
Thirty  (30)  ml  shall  be  poured 
into  one  bottle,  to  be  used  as  the 
primary  specimen.  At  least  15  ml 
shall  be  poured  into  the  other 
bottle,  to  be  used  as  the  split  spec- 
imen. If  a  specimen  bottle  is  used 
as  a  collection  container,  the  col- 
lection site  person  shall  pour 

30  ml  of  urine  from  the  specimen 
bottle  into  a  second  specimen  bot- 
tle (to  be  used  as  the  primary 
specimen)  and  retain  the  remain- 
der (at  least  15  ml)  in  the  collec- 
tion bottle  (to  be  used  as  the  split 
specimen). 

11.  Both  bottles  must  be  sealed  and 
labeled  in  the  presence  of  the 
donor.  The  label(s)  must  be 
printed  with  the  same  specimen 
identification  number  as  the  cus- 
tody and  control  form  and  are 
attached  to  the  specimen  bottles. 
The  donor  initials  the  labels  veri- 
fying that  the  specimen  is  his/hers. 

12.  The  custody  and  control  form 
must  be  completed.  The  collec- 
tion site  technician  and  the  donor 
must  sign  the  appropriate  certifi- 
cation statements  on  the  form 
regarding  authenticity  of  the  speci- 
men and  information  provided 
and  the  integrity  of  the  collection 
process.  Each  transfer  of  custody 
must  be  noted  on  the  chain  of 
custody  portion  of  the  urine  cus- 
tody and  control  form.  Every 
effort  should  be  made  to  minimize 
the  number  of  persons  handling 
the  specimen. 


13.  Both  the  primary  specimen  and 
the  split  specimen  shall  be  sealed 
in  a  single  shipping  container, 
together  with  the  appropriate 
pages  of  the  custody  and  control 
form.  The  tape  seal  on  the  con- 
tainer shall  bear  the  initials  of  the 
collection  person  and  date  of 
closure  for  shipment. 

14.  The  specimen  should  be  placed  in 
secure  storage  until  dispatched  to 
the  laboratory. 

Split  Sample.  The  urine  specimen 
must  be  split  and  poured  into  two  speci- 
men bottles.  This  provides  the  employee 
with  the  option  of  having  an  analysis  of  the 
split  sample  performed  at  a  separate 
DHHS  laboratory  should  the  primary  spec- 
imen test  result  be  verified  positive.  The 
employee  has  72  hours  after  being 
informed  by  the  MRO  of  a  verified  positive 
test  to  request  a  test  of  the  split  sample. 

Observed  Collections.  Procedures  for 
collecting  urine  specimens  shall  allow  indi- 
vidual privacy  unless  there  is  a  reason  to 
believe  that  a  particular  individual  may 
alter  or  substitute  the  specimen  to  be  pro- 
vided (§40.25e). 

In  the  following  circumstances,  the  col- 
lection personnel  must  observe  the  second 
collection  immediately  after  the  first 
collection: 

•  The  employee  has  presented  a  urine 
sample  that  falls  outside  the  normal 
temperature  range  (90.5  to  99.8  F) 
and 
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—  The  employee  declines  to  pro- 
vide a  measurement  of  oral  body 
temperature,  or 

—  Oral  body  temperature  varies  by 
more  than  1  C/1.8  F  from  the 
temperature  of  the  specimen,  or 

•  The  collection  site  person  observes 
conduct  clearly  and  unequivocally 
indicating  an  attempt  to  substitute 
or  adulterate  the  sample  (e.g.,  sub- 
stitutes urine  in  plain  view,  blue  dye 
in  specimen  presented,  etc.). 

In  these  circumstances  (previous  collec- 
tion events),  the  employer  may  authorize  an 
observed  collection: 

•  The  most  recent  urine  specimen 
provided  by  the  employee  (i.e.,  on  a 
previous  occasion)  was  determined 
by  the  laboratory  to  have  a  specific 
gravity  of  less  than  1.003  and  a  crea- 
tinine concentration  below  0,2  g/1,  or 

•  The  employee  has  previously  been 
determined  to  have  used  a  con- 
trolled substance  without  medical 
authorization  and  the  particular  test 
is  being  conducted  under  the  FTA 
regulation  as  a  return  to  duty  or 
follow-up  test. 

A  supervisor  of  the  collection  site  person 
or  a  designated  employer  representative 
shall  review  and  concur  in  advance  with 
any  decision  by  a  collection  site  person  to 
obtain  a  specimen  under  direct  observa- 
tion. The  direct  observation  must  be  by  a 
collection  site  person  of  the  same  gender  as 
the  employee  being  tested. 

Specimen  Rejections  or  Cancellations. 

DOT  has  issued  the  following  guidance 


identifying  certain  errors  and  omissions  as 
"fatal  flaws"  that  should  result  in  a  speci- 
men being  rejected  by  the  laboratory: 

1.  Specimen  identification  number  on 
specimen  bottle  does  not  match  the 
number  on  the  custody  and  control 
form. 

2.  Specimen  identification  number  is 
omitted. 

3.  Collector's  signature  is  omitted 
from  certification  statement. 

4.  Chain  of  custody  block  is  incom- 
plete (minimum:  two  signatures; 
shipping  entry;  date). 

5.  Employee  identification  number  is 
omitted  on  custody  and  control 
form  unless  "refusal  of  donor  to 
provide"  is  stated  in  remarks 
section. 

6.  Primary  specimen  volume  is  less 
than  30  ml;  if  upon  arrival  at  the 
laboratory,  specimen  volume  is 
shghtly  below  the  30  ml  minimum 
(within  10%),  the  specimen  may  be 
accepted  if  the  laboratory  can 
ensure  that  sufficient  volume  will 
be  available  for  storage  and  any 
necessary  reanalyses  for  quality 
control  or  reconfirmation  of 
results. 

Note:  This  provision  does  not 
change  the  DOT  requirement  for 
the  donor  to  provide  45  ml  of  urine 
at  the  collection  site  for  a  split 
specimen  collection. 

7.  Specimen  bottle  seal  is  broken  or 
shows  evidence  of  tampering. 
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Best  Practices 

Minimizing  Cancelled  Tests 

After  experiencing  a  fairly  high  level  of  can- 
celled tests  due  to  errors  at  their  collection 
site,  a  transit  system  program  manager 
investigated  the  cause.  The  program  man- 
ager discussed  with  the  supervisors  who 
transported  employees  to  the  collection  site 
their  observations  and  found  that,  due  to 
turnover  and  assignment  of  shifts,  the  col- 
lection site  personnel  were  often  new  and 
inexperienced  in  the  DOT  collection  pro- 
cess. As  a  result,  they  made  errors  in  com- 
pleting the  custody  and  control  forms.  The 
problems  were  brought  to  the  attention  of 
the  collection  site  management  and, 
together,  modifications  were  made  to  the 
collection  process  to  minimize  the  number 
of  future  cancellations.  In  addition,  the 
supervisors  were  provided  with  additional 
training  so  that  they  could  recognize  and 
point  out  problems  to  the  collection  site 
personnel  as  they  were  occurring.  The 
supervisors  also  had  extra  copies  of  the 
custody  and  control  form  and  collection 
process  checklist  in  case  the  collection  staff 
was  unfamiliar  with  the  process  or  did  not 
have  the  appropriate  forms.  As  a  result,  the 
number  of  fatal  flaws  in  the  collection  pro- 
cess was  significantly  reduced. 


8.  Specimen  shows  obvious  adulter- 
ation (e.g.,  color,  foreign  objects, 
unusual  odor). 

In  addition,  the  MRO  should  cancel 
the  test  results  when  the  following  proce- 
dural errors  have  occurred  but  were  not 
noted  by  the  laboratory: 

1.  Donor's  signature  is  omitted  from 
the  certification  statement  unless 
"donor  refused  to  sign"  is  stated  in 
the  remarks  section. 

2.  Certifying  scientist's  signature  is 
omitted  on  positive  results  from  the 
laboratory. 

Laboratory  Testing 

The  scientific  techniques  used  in  drug 
testing  are  virtually  error-free  when  prop- 
erly applied.  The  combination  of  immuno- 
assay screening  with  confirmation  by  gas 
chromatography/mass  spectrometry  (GC/ 
MS)  makes  the  possibility  of  error 
extremely  remote.  In  the  past,  most  errors 
in  test  results  were  the  result  of  human 
error  in  specimen  handhng  or  documenta- 
tion, both  of  which  have  been  reduced  in 
recent  years  by  using  detailed  test  protocols 
and  stringent  quality  control  checks. 

All  drug  testing  under  the  FTA  regula- 
tions must  be  completed  in  a  laboratory 
certified  by  the  Department  of  Health  and 
Human  Services  (DHHS).  These  laborato- 
ries have  been  rigorously  inspected  and 
tested  and  meet  the  highest  standards  for 
analytical  competence.  A  hst  of  DHHS- 
certified  laboratories  (current  as  of  the  date 
of  publication  of  these  guidelines)  is  pro- 
vided in  Appendix  D.  This  hst  is  updated 


on  a  monthly  basis,  and  current  Hsts  are 
printed  in  the  Federal  Register. 

Each  transit  system  should  enter  into  a 
contract  for  primary  laboratory  services 
that  specifically  states  the  activities  to  be 
performed  and  the  cost  for  such  services. 
Transit  systems  should  also  enter  into  a 
contract  with  a  second  laboratory  for  spHt 
sample  analysis  and  to  serve  as  a  backup  in 
case  problems  arise  with  the  other  lab. 

The  DOT  regulation  requires  an 
immunoassay  test  as  the  initial  test.  If  any 
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prohibited  drug  registers  above  the  cutoff 
level  on  the  immunoassay  screen,  an  ali- 
quot of  the  same  urine  specimen  must  be 
confirmed  by  using  a  technique  called  gas 
chromatography/mass  spectrometry 
(GC/MS). 

The  initial  test  result  is  based  on  the 
ability  of  antibodies  to  recognize  drugs  in 
biological  fluids.  Immunoassay  tests,  called 
screens,  are  simple  to  run,  are  often  auto- 
mated, and  are  relatively  inexpensive. 

The  confirmatory  tests  are  more  accu- 
rate, more  time  consuming,  require  sophis- 
ticated laboratory  equipment,  and  thus  are 
more  expensive  than  immunoassay  screens. 
The  only  confirmatory  test  permitted  by  49 
CFR  part  40  is  GC/MS. 

Laboratory  Standards.  Each  transit 
system  must  ensure  that  its  laboratory 
meets  the  following  standards  for  analytical 
drug  testing: 

•  The  laboratory  must  be  DHHS 
certified. 

•  The  laboratory  must  use  an  immu- 
noassay technique  to  screen  urine 
specimens  for  the  specific  drugs. 

•  The  laboratory  must  confirm  all 
positive  screens  with  GC/MS. 

•  All  confirmed  positive  specimens 
must  be  retained  by  the  laboratory 
for  a  minimum  of  one  year. 

•  The  laboratory  must  provide  secure 
storage  for  the  split  sample.  If 
directed  by  the  MRO,  the  laboratory 
shall  forward  the  split  specimen  bot- 
tle, with  seal  intact,  a  copy  of  the 


MRO  request,  and  the  split  speci- 
men copy  of  the  custody  and  control 
form  to  a  different  DHHS-approved 
laboratory. 

•  Prior  to  finalizing  the  contract  with 
the  laboratory,  the  drug  and  alcohol 
program  manager  and  employee 
representative  may  want  to  person- 
ally inspect  the  laboratory. 

•  Although  the  regulations  permit  a 
S-working-day  turnaround  on  test 
results,  you  may  wish  to  negotiate 
shorter  turnarounds  such  as 

48  hours  for  negative  results  and 
72  hours  for  positive  results. 

•  The  laboratory  must  provide  peri- 
odic summation  reports  consistent 
with  49  CFR  part  40  reporting 
requirements  to  the  transit  system. 


Medical  Review  Officer 

The  FTA  regulation  requires  that  all 
drug  testing  laboratory  results  must  be 
reviewed  by  a  qualified  MRO.  The  pur- 
pose of  this  review  is  to  verify  and  validate 
test  results. 
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An  MRO  is  defined  in  the  regulation 
as  a  licensed  physician  responsible  for 
receiving  laboratory  results  generated  by  an 
employer's  drug  testing  program  who  has 
knowledge  of  substance  abuse  disorders 
and  has  appropriate  medical  training  to 
interpret  and  evaluate  an  individual's  con- 
firmed positive  test  result  together  with  his 
or  her  medical  history  and  any  other  rele- 
vant biomedical  information. 

The  MRO  is  required  to  perform  the 
following  functions  (§40.33): 

•  Receive  the  results  of  drug  tests 
from  the  laboratory. 

•  Conduct  administrative  review  of 
the  control  and  custody  form  to 
ensure  its  accuracy. 

•  Review  and  interpret  an  individual's 
confirmed  positive  test  by 

(1)  reviewing  the  individual's  medi- 
cal history,  including  any  medical 
records  and  biomedical  information 
provided;  (2)  affording  the  individ- 
ual an  opportunity  to  discuss  the 
test  result;  and  (3)  deciding  whether 
there  is  a  legitimate  medical  expla- 
nation for  the  result,  including  le- 
gally prescribed  medication. 

•  If  appropriate,  request  the  labora- 
tory to  analyze  the  original  specimen 
again  to  verify  the  accuracy  of  the 
test  result  reported. 

•  Notify  each  employee  who  has  a 
verified  positive  test  that  the 
employee  has  72  hours  in  which  to 
request  a  test  of  the  split  specimen. 
If  the  employee  requests  an  analysis 
of  the  split  specimen  within  72  hours 
of  having  been  informed  of  a  veri- 
fied positive  test,  the  MRO  shall 


direct,  in  writing,  the  laboratory  to 
ship  the  split  specimen  to  another 
DHHS-certified  laboratory  for 
analysis. 

•  If  the  analysis  of  the  split  specimen 
fails  to  confirm  the  presence  of  the 
drug(s)  or  drug  metabolite(s)  found 
in  the  primary  specimen,  or  if  the 
split  specimen  is  unavailable  or 
inadequate  for  testing,  the  MRO 
shall  cancel  the  test  and  report  the 
cancellation  and  the  reasons  for  it  to 
the  DOT,  the  employer,  and  the 
employee. 

•  If  the  employee  has  not  contacted 
the  MRO  within  72  hours  of  being 
notified  of  a  verified  positive  drug 
test,  the  employee  may  present  to 
the  MRO  information  documenting 
that  serious  illness,  injury,  inability 
to  contact  the  MRO,  lack  of  actual 
notice  of  the  verified  positive  test,  or 
other  circumstances  unavoidably 
prevented  the  employee  from  con- 
tacting the  MRO  in  time. 

•  If  the  MRO  concludes  that  there  is 
a  legitimate  explanation  for  the 
employee's  failure  to  contact  the 
MRO  within  72  hours,  the  MRO 
shall  direct  that  the  analysis  of  the 
split  specimen  be  performed. 

•  If  the  MRO  concludes  that  there  is 
no  legitimate  explanation  for  the 
employee's  failure  to  contact  the 
MRO  within  72  hours,  then  the 
MRO  is  not  required  to  direct  the 
analysis  of  the  split  specimen  to  be 
performed. 

•  If,  after  the  MRO  makes  all  reason- 
able efforts  (and  documents  them), 
the  MRO  is  unable  to  reach  the 
individual  directly,  the  MRO  shall 
contact  the  designated  employer 
representative  who  shall  direct  the 
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individual  to  contact  the  MRO  as 
soon  as  possible.  If,  after  making  all 
reasonable  efforts,  the  designated 
management  official  is  unable  to 
contact  the  employee,  the  employer 
may  place  the  employee  on  tempo- 
rary unqualified  status  or  medical 
leave. 

•  Report  each  verified  test  result  to 
the  person  designated  by  the  transit 
agency  to  receive  results.  Reporting 
of  a  verified  positive  result  is  not 
delayed  pending  the  split  specimen 
analysis. 

•  Maintain  all  necessary  records  and 
send  test  result  reports  to  the  transit 
agency's  drug  and  alcohol  program 
manager. 

•  Protect  the  employees'  privacy  and 
testing  program  confidentiality. 

Not  all  physicians  have  specific  experi- 
ence in  interpreting  laboratory  data  as  they 
specifically  relate  to  substance  abuse.  Phy- 
sicians who  specialize  in  industrial  medi- 
cine, consulting  physicians  to  drug  and 
alcohol  treatment  programs,  and  physicians 
who  have  had  experience  with  drug  testing 
programs  in  the  military  or  in  a  residency 
program  are  excellent  resources. 

National  associations,  including  Amer- 
ican Medical  Association  affiliated  organi- 
zations, offer  certification  programs  for 
Medical  Review  Officers. 

When  selecting  a  qualified  MRO,  you 
should 

1.    Review  qualifications,  medical 
license,  memberships,  and  other 


relevant  training  and  experience  to 
ensure  minimum  standards  are  met 

2.  Have  the  MRO  describe  his  or  her 
methods  for  remaining  informed  of 
MRO  policies  and  practices  (e.g., 
attending  conferences,  additional 
training,  memberships,  newsletters, 
etc.) 

3.  Check  references  for  similar  work 
performed 

4.  Assess  ability  to  work  with  collec- 
tion sites,  testing  laboratories,  sub- 
stance abuse  professionals,  and 
individual  employees;  assess  the 
proposed  method  of  notifying 
employees  of  verified  positive  test 
results  and  the  method  used  to 
afford  employees  the  opportunity 
to  discuss  test  results 

5.  Assess  the  availability  and  cost  for 
expert  testimony  for  associated 
court  cases;  assess  the  cost  and 
procedures  used  by  the  MRO  to 
conduct  quality  control  testing 
(blind  samples)  on  behalf  of  the 
transit  system;  and 

6.  If  not  based  locally,  have  the  MRO 
indicate  how  interviews  with 
employees  will  be  conducted  and 
how  the  MRO  will  coordinate  with 
the  transit  system  program  manager 
and  local  substance  abuse 
professionals. 

When  the  services  of  an  MRO  have 
been  retained,  you  should 

•  Describe  procedures  for  disclosure 
of  verified  positive  test  results  to  the 
employer  and  the  confidentiality 
that  is  required  for  medical  informa- 
tion not  specifically  related  to  use  of 
drugs 
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•  Describe  the  specimen  collection 
procedures,  collection  sites,  labora- 
tories, and  chain  of  custody  proce- 
dures and  provide  them  to  the 
MRO 

•  Provide  the  MRO  with  copies  of  49 
CFR  parts  40  and  653  (1989  and 
1994  editions) 

•  Provide  the  MRO  with  a  copy  of  the 
U.S.  Department  of  Transportation 
Drug  Testing  Procedures  Handbook: 
Medical  Review  Officer  Guide;  and, 
specify  reporting  procedures  and 
recordkeeping  requirements. 

Substance  Abuse  Professional 

The  FTA  regulation  (§653.63)  requires 
that  any  individual  who  has  a  verified  posi- 
tive drug  test  result  must  be  immediately 
removed  from  his  or  her  safety-sensitive  job 
duties.  In  addition,  he  or  she  must  be 
advised  of  the  resources  available  to  evalu- 
ate and  resolve  problems  associated  with 
drug  abuse,  including  the  names,  addresses, 
and  telephone  numbers  of  substance  abuse 
professionals  and  counseling  and  treatment 
programs.  The  employee  must  also  be 
evaluated  by  a  Substance  Abuse  Profes- 
sional (SAP)  who  shall  determine  what 
assistance,  if  any,  the  employee  needs  in 
resolving  problems  associated  with  prohib- 
ited drug  use. 

Even  if  your  policy  stipulates  termina- 
tion of  an  employee  who  receives  a  verified 
positive  drug  test,  you  must  afford  the 
employee  the  opportunity  to  be  evaluated 
by  an  SAP. 

An  SAP  can  be  (1)  a  licensed  physician 
(Medical  Doctor  or  Doctor  of  Osteopathy), 


or  a  licensed  or  certified  psychologist, 
social  worker,  or  employee  assistance  pro- 
fessional, with  knowledge  of  and  cHnical 
experience  in  the  diagnosis  and  treatment 
of  drug-  and  alcohol-related  disorders;  or 
(2)  an  addiction  counselor  certified  by  the 
National  Association  of  AlcohoHsm  and 
Drug  Abuse  Counselors  Certification 
Commission. 

The  role  of  the  SAP  is  to 

•  Evaluate  whether  a  safety-sensitive 
employee  who  has  refused  to  submit 
to  a  drug  test  or  who  has  a  verified 
positive  drug  test  result  is  in  need  of 
assistance  in  resolving  problems 
associated  with  prohibited  drug  use. 

•  Evaluate  whether  a  safety-sensitive 
employee  who  has  a  verified  positive 
drug  test  result  has  complied  with 
the  SAP's  recommendations. 

•  Recommend  the  number  of  months 
the  returning  safety-sensitive 
employee  will  be  subject  to  follow- 
up  testing  after  returning  to  duty 
(after  the  minimum  six  tests  during 
the  first  12  months). 

•  Recommend  whether  the  employee 
should  also  be  subject  to  return  to 
duty  and  follow-up  alcohol  testing  in 
accordance  with  49  CFR  part  40. 

MROs,  other  physicians,  community 
mental  health  centers.  Employee  Assistance 
Programs,  universities,  and  private  practi- 
tioners may  provide  you  with  a  list  of  possi- 
ble SAPs. 

Potential  SAPs  should  provide  docu- 
mentation of  their  credentials  and  a  sum- 
mary of  their  assessment  and  referral 
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procedures.  The  SAP  should  also  provide 
a  list  of  the  treatment  options  available  and 
the  frequency  with  which  each  is 
recommended.  The  employer  is  responsi- 
ble to  ensure  that  an  SAP  who  determines 
that  a  covered  employee  requires  assistance 
in  resolving  problems  with  substance  abuse 
does  not  refer  the  employee  to  the  SAP's 
private  practice  from  which  the  SAP 
receives  remuneration  or  to  a  person  or 
organization  in  which  the  SAP  has  a  finan- 
cial interest.  A  contract  should  be  negoti- 
ated that  states  the  specific  requirements 
for  the  SAP  as  defined  in  49  CFR  parts  653 
and  654,  and  the  associated  cost.  The  con- 
tract may  be  with  the  SAPs  themselves  or 
with  their  employers. 

A  primary  SAP  should  be  selected  who 
will  have  responsibility  for  providing  ser- 
vices to  your  employees.  This  professional 
should  be  encouraged  to  learn  about  your 
operations  and  the  safety-sensitive  func- 
tions that  your  employees  perform.  Such 
knowledge  will  be  a  major  asset  when 
assessing  the  needs  of  your  employees  and 
their  ability  to  perform  safety-sensitive 
duties.  Backup  SAPs  should  also  be 
selected  to  provide  assessments  when  the 
primary  SAP  is  not  available. 

Confidentiality.  The  confidentiahty  of 
drug  and  alcohol  testing  information  is  a 
critical  concern  to  all  of  those  tested.  Inad- 
vertent disclosure  of  the  name  of  employ- 
ees who  were  tested  or  their  test  results 
may  result  in  legal  action  against  the  transit 
agency.  A  more  detailed  discussion  of 
confidentiality  is  found  in  Chapter  9,  Sec- 
tion 2. 


Sections  DRY  RUN  OF  THE 
PROGRAM 

You  should  begin  your  actual  drug  and 
alcohol  program  with  a  dry  run  period,  and 
then,  after  all  is  in  order,  implement  the 
actual  program.  Do  not  allow  a  gap 
between  the  dry  run  of  the  program  and 
the  actual  implementation. 

There  are  many  elements  of  a  drug  and 
alcohol  program  you  may  not  have  encoun- 
tered in  the  course  of  running  a  transit 
agency,  such  as  collecting  employee's  speci- 
mens, dealing  with  potentially  hostile 
employees,  and  the  logistical  requirements 
of  notifying  employees  that  they  are  to  be 
tested  and  making  provisions  for  their 
replacements. 

Dry  runs  have  been  used  at  a  number 
of  transit  agencies  that  already  have  a  drug 
and  alcohol  program.  Several  of  those 
agencies  describe  the  dry  run  as  the  most 
important  element  in  successful  implemen- 
tation. Advantages  of  a  dry  run  include 

•  Giving  supervisors  and  employees 
an  understanding  of  how  the 
program  will  actually  work  and, 
therefore,  reducing  apprehension 

•  Giving  the  transit  agency  the  chance 
to  identify  and  fix  any  bugs  or  kinks 
in  the  program  without  liability 

•  And,  perhaps  most  importantly,  giv- 
ing a  clear  signal  to  employees  that 
the  actual  testing  is  about  to  begin 
and,  therefore,  encouraging  employ- 
ees to  stop  using  drugs  or  to  seek 
voluntary  rehabilitation. 
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Your  dry  run  should  begin  after  your 
supervisors  and  employees  are  trained. 
Announce  that  a  dry  run  will  last  for  a  set 
time  to  be  followed  immediately  by  full 
implementation.  Tell  your  supervisors  and 
employees  that  the  dry  run  will  be  exactly 
the  same  as  the  actual  program  except  that 
the  specimens  collected  from  employees 
will  not  be  analyzed  and  no  personnel 
action  will  result. 


Quality  samples  are  discussed  in  Chapter  6, 
Section  7. 

Clearly  announce  the  changeover  from 
the  dry  run  to  actual  implementation.  FTA 
regulations  prohibit  any  provisions  of  the 
FTA  drug  and  alcohol  programs  from 
being  implemented  before  January  1,  1995, 
for  large  operators,  or  January  1,  1996,  for 
small  operators. 


After  collecting  the  specimen,  it  should 
be  disposed  of  in  view  of  the  employee  to 
assure  the  employee  that  the  sample  will 
not  be  sent  to  the  laboratory.  You  should 
use  quality  control  samples  to  test  the  logis- 
tics of  getting  specimens  to  the  laboratory 
and  getting  reports  back  from  your  MRO. 


Sections.  FULL 
IMPLEMENTATION 

You  should  announce  the  starting  date 
of  actual  testing  at  the  same  time  that  you 
begin  your  dry  run.  This  will  allow 
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employees  to  take  full  advantage  of  your 
EAP  and  voluntary  rehabilitation  programs. 

Because  your  dry  run  should  have 
worked  out  any  problems  with  your  drug 
and  alcohol  program,  implementing  actual 


testing  should  be  the  easiest  part  of  this 
whole  process.  Continue  what  you  were 
doing,  but  begin  shipping  employees'  urine 
specimens  to  the  laboratory  with  subse- 
quent review  by  the  MRO. 
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Sample  Documentation 
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Collection  Site  Checklist 

(To  be  used  by  Specimen  Collection  Personnel) 


1.  Verify  the  identity  of  the  employee  through  the  use  of  an  official  picture  identification  or 
verification  by  a  transit  official.  Notify  the  transit  agency  if  the  employee  fails  to  report 
or  arrives  late. 

2.  If  the  employee  providing  the  specimen  requests  it,  present  your  identification  as  well. 

3.  Request  that  the  employee  check  his/her  belongings,  including  unnecessary  outer  gar- 
ments, purses  and  briefcases.  The  employee  may  retain  his/her  wallet.  If  the  employee 
requests  it,  provide  a  receipt  for  his/her  personal  belongings. 

4.  Request  the  employee  to  rinse  his/her  hands  with  water  and  dry  them. 

5.  Provide  the  employee  with  a  specimen  bottle  and  direct  him/her  to  the  privacy  enclosure. 
Do  not  enter  the  enclosure.  You  should  not  observe  the  specimen  collection  unless  spe- 
cial circumstances  exist.  Instruct  the  employee  that  at  least  45  milliliters  of  urine  are 
required  and  that  the  temperature  will  be  taken  to  ensure  the  integrity  of  the  sample. 

6.  If  the  employee  refuses  to  provide  a  specimen,  or  otherwise  fails  to  cooperate  with  the 
process,  inform  the  employer  and  document  the  refusal  on  the  custody  and  control  form. 

7.  If  the  employee  is  unable  to  provide  at  least  45  milliliters,  the  original  specimen  shall  be 
discarded  and  the  employee  will  be  instructed  to  drink  not  more  than  24  ounces  of  fluid 
in  a  period  of  up  to  two  hours.  If  45  milliliters  cannot  be  provided  within  the  two-hour 
limit,  notify  the  transit  agency. 

8.  After  providing  the  specimen,  allow  the  employee  to  wash  his/her  hands. 

9.  Measure  the  temperature  of  the  specimen.  If  the  temperature  of  the  specimen  is  outside 
the  acceptable  range  (90.5  to  99.8  F),  the  collection  site  person  will  require  the  employee 
to  have  his/her  oral  temperature  taken  to  counter  any  suspicion  of  tampering  with  or  sub- 
stitution of  the  specimen.  Note  the  temperature  in  the  appropriate  place  on  the  custody 
and  control  form. 

10.  If  there  is  any  reason  to  suspect  adulteration  or  substitution,  notify  a  higher  level  supervi- 
sor, have  a  same-gender  technician  directly  observe  the  collection  of  a  second  specimen, 
note  the  unusual  behavior  on  the  custody  and  control  form,  and  submit  both  specimens 
for  testing. 

11.  Pour  the  first  30  ml  of  urine  into  the  specimen  bottle  for  the  original  specimen.  Up  to 
15  ml  is  to  be  used  for  the  split  specimen. 

12.  Keep  the  specimens  in  view  at  all  times  prior  to  sealing  and  labeling.  The  specimen  must 
also  be  in  view  of  the  employee. 
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Collection  Site  Checklist 

(To  be  used  by  Specimen  Collection  Personnel) 

(Continued) 


13.  Seal  and  label  the  specimens  in  view  of  the  employee.  Record  the  date  on  the  specimen 
label.  Have  the  employee  initial  the  label  verilying  that  the  specimens  are  his/hers. 

14.  Complete  the  custody  and  control  form  ensuring  that  you  and  the  employee  have  signed 
the  appropriate  certification  statements.  Document  receipt  and  release  of  specimen  and 
shipment  courier  in  chain  of  custody  section  of  the  form. 

15.  Place  the  specimens  and  the  copies  of  the  custody  and  control  form  in  a  container  suit- 
able for  shipment  and  seal.  Initial  the  seal  and  record  the  time  and  date  of  closure  for 
shipment. 

16.  Store  all  specimens  in  a  secure  location  until  shipment. 

17.  Ship  the  specimens  to  the  laboratory  using  the  designated  courier. 
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Employee  Specimen  Collection  Checklist 

(For  Employees  Required  to  Provide  Urine  Specimens  for  Drug  Testing) 


1.  Report  to  the  specimen  collection  site  as  soon  as  possible  after  notification  to  report. 
Refusal  to  report  for  collection  or  refusal  to  cooperate  with  the  collection  process  will 
result  in  a  determination  of  a  refusal  to  provide  a  specimen. 

2.  Show  the  collection  site  personnel  an  official  photo  identification  card. 

3.  Check  your  outer  garments  with  the  collection  site  personnel  for  safekeeping.  You  have 
the  right  to  retain  your  wallet  and  to  ask  for  a  receipt  for  your  belongings. 

4.  Rinse  and  dry  your  hands. 

5.  Obtain  a  wrapped  specimen  container  from  the  specimen  collection  personnel. 

6.  Proceed  to  the  privacy  enclosure  and  provide  a  specimen  in  the  collection  container.  At 
least  45  milhliters  of  urine  are  required  for  analysis.  If  an  insufficient  amount  of  urine  is 
provided,  the  original  specimen  will  be  discarded  and  you  will  be  required  to  consume 
not  more  than  24  ounces  of  fluids  in  two  hours  to  provide  another  specimen.  Do  not 
tamper  with  the  specimen  or  make  substitutions.  The  specimen  will  be  visually  inspected 
for  unusual  color  and  sediment. 


7.  The  temperature  of  the  specimen  will  be  measured  and  must  fall  within  an  acceptable 
range.  If  the  temperature  falls  outside  the  acceptable  range,  you  will  be  required  to 
provide  an  oral  temperature  to  counter  any  suspicion  of  tampering. 

8.  Give  the  specimen  to  the  specimen  collection  personnel  and  watch  the  sealing  and  label- 
ing of  the  bottles.  Initial  the  labels  verifying  that  the  specimen  is  yours. 

9.  You  may  wish  to  indicate  on  the  back  of  your  copy  of  the  custody  and  control  form  any 
medications  you  are  currently  using.  This  list  may  serve  as  a  memory  jogger  in  the  event 
a  Medical  Review  Officer  calls  you  to  discuss  the  results  of  your  test. 


10.    The  results  of  the  laboratory  analysis  will  be  forwarded  to  your  employer's  Medical 

Review  Officer.  If  the  results  are  negative  (no  drugs  detected),  the  MRO  will  notify  your 
employer.  If  the  laboratory  confirms  a  positive  result  (drugs  detected),  the  MRO  will 
contact  you  at  the  telephone  number  you  provided  to  give  you  the  opportunity  to  discuss 
the  test  results  and  to  submit  information  demonstrating  authorized  use  of  the  drugs  in 
question. 
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Chapter  8. 

ALCOHOL  TESTING 
PROCEDURES 

Section  1.  OBTAINING 
PROGRAM  SERVICES 

When  establishing  an  effective  alcohol 
program,  you  will  need  to  perform  certain 
specialized  services.  You  will  need  some- 
one to 

•  Operate  the  testing  equipment 

•  Report  the  results 

•  Assess  employees  who  test  positive 
(unlike  the  drug  testing  require- 
ments, the  alcohol  rule  does  not 
require  the  use  of  an  MRO). 


You  will  need  to  have  access  to  equip- 
ment to  perform  the  tests. 

If  you  do  not  have  qualified  individuals 
on  staff  to  perform  these  functions,  or  have 
the  equipment  available,  you  will  need  to 
identify  qualified  contractors  to  provide 
each  of  these  services.  A  cost  analysis 
model  is  provided  in  Chapter  12,  "Business 
Analysis,"  to  assist  you  in  determining  the 
estimated  costs  for  these  services  based  on 
the  number  of  safety-sensitive  employees. 

Alcohol  Testing 

The  FTA  regulation  (49  CFR  part  654) 
requires  that  you  conduct  breath  alcohol 
testing  on  safety-sensitive  employees  consis- 
tent with  the  provisions  set  forth  in  49  CFR 
part  40.  The  breath  specimen  must  be  col- 
lected through  the  use  of  an  evidential 
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breath  testing  device  (EBT)  that  is 
approved  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA).  The  test 
must  be  performed  by  a  breath  alcohol 
technician  (BAT). 

The  FTA  regulation  prohibits  any 
employer  from  allowing  an  employee  with 
an  alcohol  concentration  of  0.04  or  greater 
to  perform  any  safety-sensitive  duties  until 
he/she  has  been  evaluated  by  an  SAP  and 
has  passed  a  return  to  duty  test.  An 
employee  with  a  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04  must  be 
removed  from  duty  for  eight  (8)  hours  or 
until  a  retest  shows  an  alcohol  concentra- 
tion of  less  than  0.02. 

Evidential  Breath  Testing  Device 
(EBT)  (§40  J3).  An  EBT  is  a  breath  test- 
ing device  that  is  capable  of  measuring  an 
employee's  alcohol  concentration.  It  must 
be  able  to  distinguish  alcohol  from  acetone 
at  the  0.02  alcohol  concentration  level. 
An  EBT  must  be  capable  of  conducting  an 
airblank  and  performing  an  external  cali- 
bration check.  For  confirmation  tests, 
employers  shall  use  EBTs  that  can 

•  Produce  a  printed  result  in  triplicate 
or  three  consecutive  identical  copies 
of  each  breath  test. 

•  Print  a  unique  and  sequential  num- 
ber of  each  completed  test,  with  the 
BAT  and  the  employee  being  able 
to  read  the  number  before  each  test, 
and  print  the  number  on  each  copy 
of  the  result. 

•  Print,  on  each  copy  of  the  result,  the 
manufacturer's  name  for  the  device, 
the  device's  serial  number,  and  the 
time  of  the  test. 


For  screening  tests,  a  logbook  must  be 
used  in  conjunction  with  any  EBT  that 
does  not  meet  the  following  requirements: 

•  Print  triplicate  results 

•  Assign  unique  and  sequential  test 
numbers 

•  Print  the  manufacturer's  name  for 
the  device,  the  device's  serial  num- 
ber, and  the  time  of  the  test. 

A  separate  logbook  must  be  used  for  each 
device.  The  logbook  must  include  columns 
for  the  test  number,  date  of  the  test,  name 
of  the  BAT,  location  of  the  test,  quantified 
test  result,  and  initials  of  the  employee 
taking  each  test. 

The  EBT  must  have  a  manufacturer- 
developed  quality  assurance  plan  approved 
by  NHTSA.  The  plan  must  include 

•  A  designated  method  or  methods  to 
be  used  to  perform  external  calibra- 
tion checks  of  the  device 

•  Specified  minimum  intervals  for  per- 
forming external  calibration  checks 
of  the  device  that  account  for  differ- 
ent frequencies  of  use,  environ- 
mental conditions  (e.g.,  temperature, 
altitude,  humidity),  and  contexts  of 
operation  (e.g.,  stationary  or  mobile 
use) 

•  Specified  tolerances  on  an  external 
calibration  check  within  which  the 
EBT  is  regarded  to  be  in  proper 
calibration 

•  Specified  inspection,  maintenance, 
and  calibration  requirements  and 
intervals  for  the  device. 
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NHTSA  will  occasionally  print  updates 
to  their  Conforming  Products  List  (CPL)  of 
EBTs  in  the  Federal  Register.  A  list  of 
approved  EBTs  (as  of  this  manual's  publi- 
cation) is  provided  in  Appendix  E. 

The  regulation  specifically  requires  that 
the  employer  comply  with  the  NHTSA- 
approved  quality  assurance  plan  by  ensur- 
ing that  the  external  calibration  checks  of 
each  EBT  are  performed  as  described  in 
the  manufacturer's  plan  and  that  the  EBT 
will  be  taken  out  of  service  if  any  external 
calibration  check  results  in  a  reading  out- 
side the  tolerances  for  the  EBT.  The  EBT 
cannot  be  placed  back  into  service  until  it 
has  been  repaired  and  has  had  an  accept- 
able external  calibration  check.  The 
employer  must  also  ensure  that  the  inspec- 
tion, maintenance,  and  calibration  of  each 
EBT  is  performed  by  the  manufacturer  or  a 
maintenance  representative  certified  by  the 
device's  manufacturer  or  an  appropriate 
State  agency.  The  employer  must  also 
maintain  records  of  the  external  calibration 
checks  of  the  EBT  and  store  the  EBT  in  a 
secure  place  when  not  being  used. 

Provisions  should  be  made  for  a 
backup  EBT  for  times  when  the  primary 
EBT  is  unavailable,  out  of  calibration,  or 
being  serviced.  This  could  include  acquir- 
ing a  second  instrument,  arranging  for  a 
"loaner,"  or  arranging  to  use  another 
transit  agency's  EBT  when  necessary. 

Breath  Alcohol  Technician  (  40.51). 

The  alcohol  tests  must  be  performed  by  a 
breath  alcohol  technician  who  is  "trained  to 
proficiency"  in  the  operation  of  the  EBT 
he/she  is  using  and  in  the  alcohol  testing 


procedures  specified  in  the  regulations. 
The  BAT  must  successfully  complete  a 
NHTSA-approved  course  of  instruction 
that  provides  training  in  the  principles  of 
EBT  methodology,  operation,  and  calibra- 
tion checks.  In  addition,  the  BAT  must 
complete  training  on  the  fundamentals  of 
breath  analysis  for  alcohol  content,  the 
procedures  required  for  obtaining  a  breath 
specimen,  and  interpreting  and  recording 
EBT  results. 

The  BAT  must  demonstrate  compe- 
tence in  the  operation  of  the  specific  EBT 
he/she  will  use.  The  BAT  will  be  required 
to  receive  additional  training  as  new  or 
additional  devices  or  technology  are 
introduced. 

The  transit  system  must  identify  the 
individual(s)  that  will  serve  as  its  BAT(s). 
If  one  BAT  is  selected  as  the  primary  EBT 
operator,  provisions  should  be  made  for 
backup  services.  The  transit  system  is 
required  to  document  the  training  and  pro- 
ficiency testing  of  the  BAT  who  tests  its 
employees. 

The  supervisor  of  an  employee  to  be 
tested  for  alcohol  misuse  must  not  serve  as 
the  BAT  for  that  employee's  test. 

Law  enforcement  officers  who  have 
been  certified  by  State  or  local  govern- 
ments to  conduct  breath  alcohol  testing  are 
deemed  to  be  qualified  as  BATs.  In  order 
for  a  test  conducted  by  such  an  officer  to 
be  accepted  under  FTA  alcohol  testing 
requirements,  the  officer  must  have  been 
certified  by  a  State  or  local  government  to 
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use  the  particular  EBT  that  was  used  for 
the  test. 

Alcohol  Testing  Site  (§40.57).  Alcohol 
tests  should  be  conducted  at  a  site  that 
provides  privacy  to  the  individual  being 
tested.  The  testing  site  must  be  secured 
with  no  unauthorized  access  at  any  time  the 
EBT  is  unsecured  or  when  testing  is  occur- 
ring. The  BAT  must  conduct  only  one  test 
at  a  time  and  must  not  leave  the  testing  site 
while  the  preparations  for  testing  or  the 
test  itself  are  in  progress.  An  employer 
may  use  a  mobile  collection  facility  (e.g.,  a 
van  equipped  for  alcohol  testing)  if  that 
facility  meets  the  privacy  requirements 
mentioned  above. 

In  unusual  circumstances  (e.g.,  acci- 
dent) an  alcohol  test  can  be  conducted  at  a 
place  other  than  an  alcohol  testing  site.  In 
such  cases,  the  BAT  shall  conduct  the  test 
in  a  manner  that  provides  the  employee 
with  privacy  to  the  greatest  extent 
practicable. 

The  EBT  can  be  purchased  and  oper- 
ated directly  by  the  transit  system  or  any 
component(s)  of  the  breath  testing  services 
can  be  purchased  from  a  for-profit  or  non- 
profit entity.  If  possible,  the  alcohol  test 
should  be  performed  at  the  same  location 
used  for  urine  collection  for  drug  tests  to 
minimize  the  time  and  logistical  problems 
associated  with  the  collection  process,  par- 
ticularly when  an  employee  will  be  taking 
both  an  alcohol  and  a  drug  test  (e.g.,  pre- 
employment,  post-accident).  Other  possi- 
ble locations  include  other  transit  system 
facilities  and  facilities  available  at  other 
transportation  employers  that  fall  under  the 


DOT  regulations  (e.g.,  trucking  firms, 
school  bus  operations,  or  other  agencies 
that  have  drivers  holding  CDLs). 

The  number,  location,  and  availability 
of  alcohol  breath  testing  services  may  be 
limited  at  first  and  the  costs  may  be  high. 
But,  as  the  demand  increases  with  the 
implementation  of  the  regulation  across  all 
modes,  the  availability  of  services  is 
expected  to  increase  and  costs  decline. 
You  may  wish  to  join  forces  with  other 
transportation  employers  in  your  region  to 
purchase  EBT  and  BAT  services  as  a  group 
(see  Chapter  11,  "Joining  a  Consortium"), 

In  anticipation  of  the  need  for  alcohol 
testing  services,  the  following  procedures 
should  be  followed: 

1.  Develop  specifications  for  EBT  and 
BAT  services  consistent  with  49 
CFR  part  40.  Estimate  the  number 
and  types  of  tests  to  be  performed 
and  their  approximate  frequency 
throughout  the  year.  Specify  the 
hours  of  required  availability  and 
the  need  for  backup  equipment  and 
trained  personnel. 

2.  Confer  with  other  employers  who 
must  purchase  alcohol  testing  ser- 
vices to  satisfy  DOT  regulations  to 
identify  potential  contractors  and 
consortia  (private  and  public)  for 
testing  services. 

3.  Investigate  the  current  and  poten- 
tial availability  of  EBT  and  BAT 
services  in  the  local  community  and 
evaluate  the  level  of  interest  in  the 
provision  of  testing  services. 

4.  As  soon  as  possible,  select  an  alco- 
hol collection  site.  If  possible,  the 
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alcohol  specimen  collection  site 
should  be  the  same  as  the  drug 
specimen  collection  site.  Try  to 
select  a  neutral  facility.  Law 
enforcement  agencies  are  not 
recommended  as  collection  sites  in 
order  to  avoid  any  perception  of 
testing  as  a  "pohce"  action. 

5.    Develop  a  contract  that  specifies 
the  obligation  of  the  collection  site 
to  maintain  equipment  quality  stan- 
dards and  BAT  proficiency  training 
consistent  with  49  CFR  part  40 
throughout  the  duration  of  the  con- 
tract. Require  that  sufficient 
records  of  the  quality  control  mea- 
sures, equipment  calibration,  and 
proficiency  training  are  provided 
for  documentation  of  the  transit 
system's  program. 

Alcohol  Breath  Testing  Process 

The  following  procedures  must  be  used 
to  conduct  the  test. 

Preparation  (§40.61).  Upon  arrival  at 
the  alcohol  collection  site,  the  employee 
must  provide  positive  identification  to  the 
BAT.  The  identification  can  be  in  the  form 
of  a  company  identification  card,  driver's 
license,  or  identification  by  an  employer 
representative. 

After  the  testing  procedures  are 
explained  to  the  employee,  the  employee 
and  the  BAT  must  complete,  date,  and  sign 
the  alcohol  testing  form.  The  employee 
and  the  BAT  sign  the  form  indicating  that 
the  employee  is  present  and  providing  a 
breath  specimen.  Employers  may  not  mod- 
ify or  revise  this  form,  unless  the  form  is 
directly  generated  by  an  EBT  (i.e.,  the 
space  for  affixing  a  separate  printed  result 


is  omitted).  The  form  must  provide  tripli- 
cate (or  three  consecutive  identical)  copies. 
Copy  1  (white)  must  be  retained  by  the 
BAT.  Copy  2  (green)  must  be  provided  to 
the  employee.  Copy  3  (blue)  must  be 
transmitted  to  the  employer.  Except  for  a 
form  generated  by  an  EBT,  the  form  shall 
be  8-V2  by  11  inches  in  size.  The  form  may 
be  found  in  the  Sample  Documentation 
section  of  this  chapter. 

Screening  Test  (§40.63).  The  BAT  will 
inform  the  employee  of  the  need  to  con- 
duct a  screening  test.  The  BAT  must  open 
an  individually  sealed,  disposable  mouth- 
piece in  view  of  the  employee  and  attach  it 
to  the  EBT. 

The  BAT  will  instruct  the  employee  to 
blow  forcefully  into  the  mouthpiece  for  at 
least  six  seconds  or  until  an  adequate 
amount  of  breath  has  been  obtained.  Fol- 
lowing the  screening  test,  the  BAT  must 
show  the  employee  the  result  displayed  on 
the  EBT  or  the  printed  result. 

If  the  result  of  the  screening  test  is  an 
alcohol  concentration  of  less  than  0.02,  no 
further  testing  is  required  and  the  test  will 
be  reported  to  the  employer  as  a  negative 
test.  The  employee  may  then  return  to  his/ 
her  safety-sensitive  position. 

Confirmation  Test  (§40.65).  If  the 

result  of  the  screening  test  is  an  alcohol 
concentration  of  0.02  or  greater,  a  confir- 
mation test  must  be  performed. 

The  confirmation  test  must  be  con- 
ducted at  least  15  minutes,  but  not  more 
than  20  minutes,  after  the  completion  of 
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the  initial  test.  This 
delay  prevents  any  accu- 
mulation of  alcohol  in 
the  mouth  from  leading 
to  an  artificially  high 
reading.  The  BAT  will 
inform  the  employee  of 
the  need  to  conduct  a 
confirmation  test.  The  employee  will  be  « 
instructed  not  to  eat,  drink,  or  put  any 
object  or  substance  in  his  or  her  mouth. 
The  BAT  will  also  instruct  the  employee 
not  to  belch  to  the  extent  possible  while 
awaiting  the  confirmation  test.  The  BAT 
must  inform  the  employee  that  the  test  will 
be  conducted  at  the  end  of  the  waiting 
period,  even  if  the  employee  has  disre- 
garded the  instructions. 

Before  the  confirmation  test  is  adminis- 
tered, the  BAT  shall  conduct  an  airblank 
on  the  EBT.  If  the  reading  is  greater  than 
0.00,  the  BAT  shall  conduct  one  more  air- 
blank.  If  the  second  airblank  reading  is 
greater  than  0.00,  the  EBT  must  not  be 
used  to  conduct  the  test. 

The  confirmation  test  is  conducted 
using  the  same  procedures  as  the  screening 
test.  A  new  mouthpiece  will  be  used. 

If  the  initial  and  confirmatory  test 
results  are  not  identical,  the  confirmation 
test  result  is  deemed  to  be  the  final  result. 

If  the  result  displayed  on  the  EBT  is 
not  the  same  as  that  on  the  printed  form, 
the  test  will  be  cancelled,  and  the  EBT 
removed  from  service. 


The  BAT  will  sign  and  date  the  form. 
The  employee  will  sign  and  date  the  certifi- 
cation statement,  which  includes  a  notice 
that  the  employee  cannot  perform  safety- 
sensitive  duties  or  operate  a  motor  vehicle 
if  the  results  are  0.02  or  greater.  The  BAT 
will  attach  the  alcohol  test  result  printout 
directly  onto  the  alcohol  collection  form 
with  tamperproof  tape  (unless  the  results 
are  printed  directly  on  the  form). 

Reporting.  The  BAT  will  transmit  all 
results  to  the  employer's  designated  repre- 
sentative in  a  confidential  manner  (in  writ- 
ing, in  person,  by  telephones  or  other  elec- 
tronic means).  In  the  event  an  individual 
must  be  removed  from  safety-sensitive 
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duties,  the  BAT  will  notify  the  employer's 
representative  immediately. 

Incomplete  Tests  (§40.67).  If  a  screen- 
ing or  confirmatory  test  cannot  be  com- 
pleted, the  BAT  must,  if  practicable,  begin 
a  new  test  using  a  new  alcohol  testing  form 
with  a  new  sequential  test  number. 

Refusal  by  an  employee  to  complete 
and  sign  the  alcohol  testing  form,  to  pro- 
vide breath,  to  provide  an  adequate 
amount  of  breath,  or  otherwise  to  cooper- 
ate with  the  collection  process  must  be 
noted  on  the  form  and  the  test  will  be 
terminated. 

If  an  employee  attempts  and  fails  to 
provide  an  adequate  amount  of  breath,  the 
BAT  must  note  this  on  the  form  and  imme- 
diately inform  the  employer.  The  employer 
shall  direct  the  employee  to  obtain,  from  a 
licensed  physician  who  is  acceptable  to  the 
employer,  an  evaluation  concerning  the 
employee's  medical  ability  to  provide  an 
adequate  amount  of  breath.  The  evalua- 
tion should  be  made  as  soon  as  practical 
after  the  attempted  breath  test.  If  the  phy- 
sician indicates  that  there  was  a  valid  medi- 
cal reason  for  the  inadequate  amount  of 
breath,  the  employee's  failure  to  provide  an 
adequate  amount  of  breath  will  not  be  con- 
sidered a  refusal.  If  no  valid  medical  rea- 
son is  determined,  the  inadequate  amount 
of  breath  must  be  considered  a  refusal  to 
take  the  test. 

Test  Accuracy.  To  protect  the  integrity 
of  the  test  and  to  ensure  accurate  results, 
the  procedures  for  conducting  an  alcohol 
breath  test  are  rigorous.  Alcohol  tests  are 


considered  invalid  when  the  following 
occurs: 

•  The  external  calibration  check  of  the 
EBT  produces  a  result  outside  the 
allowed  tolerance  levels. 

•  A  device  other  than  an  NHTSA- 
approved  EBT  is  used. 

•  The  BAT  does  not  wait  15  minutes 
between  the  screening  and  confir- 
matory tests. 

•  A  valid  airblank  test  that  registers 
0.00  is  not  performed  before  each 
confirmation  test. 

•  The  alcohol  test  form  with  the 
attached  EBT  printout  is  not  com- 
pleted correctly.  Employee  and 
BAT  signatures,  or  relevant  BAT 
remarks,  should  be  included. 

•  The  EBT  fails  to  print  the  confir- 
mation results,  the  sequential  test 
number  on  the  EBT  is  not  the  same 
as  the  number  on  the  printout,  or 
the  alcohol  concentration  displayed 
on  the  EBT  is  different  from  what  is 
printed  out. 

Substance  Abuse  Professional 

The  FTA  regulations  require  that  any 
individual  who  has  a  breath  alcohol  con- 
centration of  0.04  or  greater  must  be  imme- 
diately removed  from  his/her  safety- 
sensitive  position.  In  addition,  he/she  must 
be  advised  of  the  resources  available  to 
evaluate  and  resolve  problems  associated 
with  alcohol  misuse,  including  the  names, 
addresses,  and  telephone  numbers  of  sub- 
stance abuse  professionals  and  counseling 
and  treatment  programs.  The  employee 
must  also  be  assessed  by  an  SAP  who  must 
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determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

An  SAP  is  (1)  a  licensed  physician 
(Medical  Doctor  or  Doctor  of  Osteopathy), 
or  a  licensed  or  certified  psychologist, 
social  worker,  or  employee  assistance  pro- 
fessional with  knowledge  of  and  clinical 
experience  in  the  diagnosis  and  treatment 
of  alcohol-related  disorders;  or  (2)  an 
addiction  counselor  certified  by  the 
National  Association  of  Alcohohsm  and 
Drug  Abuse  Counselors  Certification  Com- 
mission. The  SAP  must  carry  out  the  fol- 
lowing responsibilities: 

•  Evaluate  whether  each  safety- 
sensitive  employee  who  has  an  alco- 
hol test  result  of  0.04  or  greater  or 
has  refused  to  submit  to  an  alcohol 
test  is  in  need  of  assistance  in 
resolving  problems  associated  with 
alcohol  misuse. 

•  Evaluate  whether  each  safety- 
sensitive  employee  who  previously 
tested  positive  and  wants  to  return 
to  work  has  properly  followed  the 
SAP's  recommendations  for 
treatment. 

•  Determine  the  number  of  months  a 
returning  safety-sensitive  employee 
will  be  subject  to  follow-up  alcohol 
testing  after  returning  to  duty  (after 
the  minimum  six  tests  required  dur- 
ing the  first  12  months). 

•  Recommend  whether  a  returning 
employee  should  also  be  subject  to 
return  to  duty  and/or  follow-up 
testing  for  drug  use. 


SAPs  may  not  provide  treatment  to 
employees  whom  they  have  assessed.  Nor 
may  SAPs  have  any  financial  or  other  ties 
to  treatment  providers  who  are  treating 
employees  the  SAP  referred. 


Potential  SAPs  should  provide  docu- 
mentation of  their  credentials  and  a  sum- 
mary of  their  assessment  and  referral  pro- 
cedures. The  SAP  should  also  provide  a 
list  of  the  treatment  options  available  and 
the  frequency  with  which  each  is  recom- 
mended. A  primary  SAP  and  a  backup 
SAP  should  be  selected.  A  contract  should 
be  negotiated  that  states  the  specific 
requirements  for  the  SAP  as  defined  in  49 
CFR  654  and  the  associated  cost  for  the 
services.  The  contract  may  be  with  the 
individuals  or  with  a  company  that  provides 
the  SAP  services. 

A  primary  SAP  should  be  selected  to 
provide  services  to  your  employees.  This 
professional  should  be  encouraged  to  learn 
about  your  operations  and  the  safety- 
sensitive  functions  that  your  employees  per- 
form. This  knowledge  will  be  a  major  asset 
when  assessing  the  needs  of  your  employ- 
ees and  their  ability  to  perform  safety- 
sensitive  job  duties.  Backup  SAPs  should 
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also  be  selected  to  provide  assessments 
when  the  primary  SAP  is  not  available. 

Section  2.  ALCOHOL-RELATED 
CONDUCT 

In  addition  to  stipulating  the  conse- 
quences of  an  alcohol  test  result  of  0.02  or 
greater,  employers  should  clearly  specify  in 
their  company  plan  other  employee  actions 
which  are  prohibited  by  the  FTA  regula- 
tion. Prohibited  employee  conduct 
includes 

•  Using  alcohol  while  performing 
safety-sensitive  functions 


•  Using  alcohol  within  four  hours 
prior  to  performing  safety-sensitive 
functions 

•  Performing  a  safety-sensitive  func- 
tion with  an  alcohol  concentration  of 
0.04  or  greater 

•  Using  alcohol  within  eight  hours  fol- 
lowing an  accident  which  requires 
the  employee  to  take  an  alcohol  test, 
unless  the  employee  has  already 
taken  a  post-accident  alcohol  test. 

Employers  must  not  permit  a  safety- 
sensitive  employee  to  perform  a  safety- 
sensitive  function  if  that  employee  has 
violated  any  of  the  provisions  above. 
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Sections.  DRY  RUN  OF  THE 
PROGRAM 


Section  4.  FULL 
IMPLEMENTATION 


You  should  begin  your  actual  drug  and 
alcohol  program  with  a  dry  run  period,  and 
then,  after  all  is  in  order,  implement  the 
actual  program.  Do  no  allow  a  gap 
between  the  dry  run  of  the  program  and 
the  actual  implementation. 


You  should  announce  the  starting  date 
of  actual  testing  at  the  same  time  that  you 
begin  your  dry  run.  This  will  allow  employ- 
ees to  take  full  advantage  of  your  EAP  and 
voluntary  rehabilitation  programs. 


dry  run  can  be  found  in  Chapter  7,  "Drug 
Testing  Procedures,"  Section  2.  The  only 
difference  between  the  dry  run  of  the  alco- 
hol program  is  the  specimen  collection  pro 
cedure.  In  the  dry  run  of  the  drug  pro- 


A  detailed  discussion  of  how  to  do  a 


Because  your  dry  run  should  have 
worked  out  any  problems  with  your  drug 
and  alcohol  program,  implementing  actual 
testing  should  be  the  easiest  part  of  this 
whole  process.  Continue  what  you  were 
doing,  but  leave  the  EBT  running  after 
analyzing  the  air  blank. 


gram,  the  urine  specimen  was  collected  but 
then  disposed  of  in  clear  view  of  the 
employee.  For  the  alcohol  dry  run,  the  "air 
blank"  will  still  be  performed  on  an  operat- 
ing EBT,  but  the  breath  sample  from  the 
employee  should  be  blown  into  the  EBT 
after  the  machine  is  turned  off.  As  with  the 
drug  dry  run,  this  assures  the  employee  that 
the  specimen  will  not  be  analyzed,  yet 
allows  you  to  trial  run  all  the  necessary 
procedures. 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  3] 


'step  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.  Employee  Name_ 


(PRINT)  (First,  M.I.,  Last) 


B.  SSN  or  Employee  ID  No._ 


C.  Employer  Name,_ 
Address,  & 
Telephone  No. 


1  L 


Telephone  Number 

D.  Reason  for  Test:  □  Pre-employment  □  Random  □  Reasonable  Suspicion/Cause  □  Post-accident  □  Return  to  Duty  □  Follow-up 


STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.  S.  Departtnent  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 


I  I 


Signature  of  Employee  Date       Month      Day  Year 


5TEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


7  certify  that  I  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Screening  test:  Complete  only  if  the  testing  device  is  not  designed  to  print  the  following. 

AM 

  PM   


Test  No.  Testing  Device  Name  Testing  Device  Serial  Number  Time  Result 

Confirmation  test:       Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 
Remarks: 


/  / 


(PRINT)  Breath  Alcohol  Technician's  Name  (First,  M.I.,  Last)  Signature  of  Breath  Alcohol  Technician  Date       Month      Day  Year 


STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


7  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  I  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater. 


I  I 


Signature  of  Employee  Date       Month      Day  Year 


COPY  1  -  ORIGINAL  -  BREATH  ALCOHOL  TECHNICIAN  RETAINS  OMB  No  2105  0529 


AFFIX  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMPER-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMPER-EVIDENT  TAPE 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Public  reporting  burden  for  this  collection  of  information  is  estimated  for  each  respondent  to  average:  1  minute/employee,  4  minutes/Breath  Alcohol  Technician. 
Individuals  may  send  comments  regarding  these  burden  estimates,  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  the 
burden,  to  U.S.  Department  of  Transportation,  Drug  Enforcement  and  Program  Compliance,  Room  9404,  400  Seventh  St.,  SW,  Washington,  D.C.  20590  or 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project,  Room  3001 ,  725  Seventeenth  St.,  NW,  Washington,  D.C.  20503. 


COPY  1  -  ORIGINAL  -  BREATH  ALCOHOL  TECHNICIAN  RETAINS 


U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  3] 


STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.  Employee  Name  

(PRINT)  (Firat,  M.I.,  Last) 

B.  SSN  or  Employee  ID  No.  

C.  Employer  Name,  

Address,  & 

Telephone  No.   


 i  )  

Telephone  Number 

D.  Reason  for  Test:  □  Pre-employment  D  Random  D  Reasonable  Suspicion/Cause  □  Post-accident  □  Return  to  Duty  □  Follow-up 


STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 

7  certify  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.  S.  Department  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 

   /  / 

,  Signature  of  Employee  Date       Month      Day  Year 


;tep  3;  to  be  completed  by  breath  alcohol  technician  

7  certify  that  I  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Screening  test:  Complete  only  if  the  testing  device  is  not  designed  to  print  the  following. 

AM 

  PM   

Test  No.  Testing  Device  Name  Testing  Device  Serial  Number  Time  Result 

Confirmation  test:       Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 
Remarks: 


     /  / 

(PRINT)  Breath  Alcohol  Technician's  Name  (First,  M. I.,  Last)  Signature  of  Breath  Alcohol  Technician  Date       Month      Day  Year 


STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE  

7  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  I  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater. 

I     L  

P   Signature  of  Employee  Date       Month      Day  Year 


COPY  2  -  EMPLOYEE  RETAINS 


OMB  No.  2105-0529 


AFFIX  SCREENEVG  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMPER-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMPER-EVIDENT  TAPE 


Privacy  Act  Statement 

(applicable  in  those  cases  where  completed  Breath  Alcohol  Testing  Forms  are  retained  in  a  Federal  Privacy  Act  system  of  records) 
Except  for  your  Social  Security  Number  (SSN).  submission  of  the  information  on  the  front  side  of  this  form  is  mandatory.  Incomplete  submission  of  the  information,  failure 
to  provide  an  adequate  breath  specimen  for  testing  without  a  valid  medical  explanation,  engaging  in  conduct  that  clearly  obstructs  the  testing  process,  or  failure  to  sign  the 
certification  statements  on  the  front  side  of  this  form  may  result  in  delay  or  denial  of  your  application  for  employment/appointment, your  inability  to  resume  performing 
safety-sensitive  duties,  removal  from  a  safety-sensitive  position,  or  other  disciplinary  action. 


The  authority  for  obtaining  the  breath  specimen  required  by  the  U.S.  Department  of  Transportation  is  the  Omnibus  Transportation  Employee  Testing  Act  of  1991,  Pub.  L. 
102-143 ,  Title  V.  The  principal  purpose  for  which  the  information  sought  is  to  be  used  is  to  ensure  that  you  have  submitted  to  breath  alcohol  testing  and  to  ensure  that  you 
are  promptly  notified  in  the  event  of  noncompliance  with  the  U.S.  Department  of  Transportation  breath  alcohol  testing  requirements. 

Submission  of  your  SSN  is  not  required  by  law  and  is  voluntary.  If  you  object  to  the  use  of  your  SSN  in  this  form,  you  will  not  be  denied  any  right,  benefit,  or  privilege 
provided  by  law;  a  substitute  number  or  other  identifier  will  be  assigned. 

The  information  provided  in  this  form  may  be  disclosed,  as  a  routine  use,  to  a  Federal,  State,  or  local  agency  for  authorized  investigative  or  enforcement  purposes  or  to  a 
court  or  an  administrative  tribunal  when  the  Government  or  one  of  its  agencies  is  a  party  to  a  judicial  proceeding  before  the  court  or  involved  in  administrative  proceedings 
before  the  tribunal. 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Public  reporting  burden  for  this  collection  of  information  is  estimated  for  each  respondent  to  average:  1  minute/employee,  4  minutes/Breath  Alcohol  Technician. 
Individuals  may  send  comments  regarding  these  burden  estimates,  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  the 
burden,  to  U.S.  Department  of  Transportation,  Drug  Enforcement  and  Program  Compliance,  Room  9404,  400  Seventh  St.,  SW,  Washington,  D.C.  20590  or 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project,  Room  3001,  725  Seventeenth  St.,  NW,  Washington,  D.C.  20503. 


COPY  2  -  EMPLOYEE  RETAINS 


U.S.  Department  of  Transportation  (DOT) 

d Breath  Alcohol  Testing  Form 
[THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  3] 

>  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.  Employee  Name_ 


(PRINT)  (Firet,  M.I.,  Last) 


B.  SSN  or  Employee  ID  No._ 


C.  Employer  Name,_ 
Address,  & 
Telephone  No. 


Telephone  Number 

D.  Reason  for  Test:  D  Pre-employment  D  Random  D  Reasonable  Suspicion/Cause  D  Post-accident  □  Return  to  Duty  □  Follow-up 


►  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.S.  Department  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 


I  I 


Signature  of  Employee 


Date       Month      Day  Year 


4 


TEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  certify  that  I  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.  S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 


Complete  only  if  the  testing  device  is  not  designed  to  print  the  following. 


Screening  test: 

Test  No.  Testing  Device  Name  Testing  Device  Serial  Number  Time 

Confirmation  test:       Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 
Remarks: 


AM 
PM 


Result 


(PRINT)  Breath  Alcohol  Technician's  Name  (Firet,  M.I. ,  Last) 


/  / 


Signature  of  Breath  Alcohol  Technician 


Date       Month      Day  Year 


►  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


7  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  I  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater. 


I  I 


Signature  of  Employee 


Date       Month      Day  Year 


COPY  3  -  FORWARD  TO  THE  EMPLOYER 


OMB  No.  2105-0529 


AFFIX  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMPER-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMPER-EVIDENT  TAPE 


INSTRUCTIONS  FOR  COMPLETING  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION  BREATH  ALCOHOL  TESTING  FORM 

NOTE:  Use  a  ballpoint  pen,  press  hard,  and  check  all  copies  for  legibility. 

STEP  1     The  Breath  Alcohol  Technician  (BAT)  completes  the  information  required  in  this  step.  Be  sure  to  print  the  employee's  name  and  check  the  box 
identifying  the  reason  for  the  test. 

NOTE:  If  the  employee  reftises  to  provide  SSN  or  I.D.  number,  be  sure  to  indicate  this  in  the  remarks 
section  in  STEP  3.  Proceed  with  STEP  2. 


STEP  2     Instruct  the  employee  to  read,  sign,  and  date  the  employee  certification  statement  in  STEP  2. 


NOTE:  If  the  employee  refuses  to  sign  the  certification  statement,  do  not  proceed  with  the  alcohol  test. 
Contact  the  designated  employer  representative. 

STEP  3     The  Breath  Alcohol  Technician  (BAT)  completes  the  information  required  in  this  step.  After  conducting  the  alcohol  screening  test,  do  the  following 
(as  appropriate): 

If  the  breath  testing  device  used  in  conducting  the  screening  test  is  not  capable  of  printing  the  screening  test  information  located  on  the  front 
of  this  form  (test  number,  testing  device  name,  testing  device  serial  number,  time  of  test  and  results),  complete  this  information  in  the  space 
provided  on  the  front  of  this  form, 

NOTE:  Be  sure  to  enter  the  result  of  the  test  exactly  as  it  is  indicated  on  the  breath  testing  device,  i.e., 
0.00,  0.02,  0.04,  etc. 

OR,  If  the  breath  testing  device  used  in  conducting  the  screening  test  is  capable  of  printing  the  screening  test  information  located  on  the 
front  of  this  form,  affix  the  printed  information  in  the  space  provided  above.  Be  sure  to  use  tamper-evident  tape. 

If  the  results  of  the  screening  test  are  less  than  0.02,  print,  sign  your  name,  and  enter  today's  date  in  the  space  provided.  Go  to  STEP  4. 

If  the  results  of  the  screening  test  are  0.02  or  greater,  a  confirmation  test  must  be  administered  in  accordance  with  DOT  regulations.  An 
EVIDENTIAL  BREATH  TESTING  device  that  is  capable  of  printing  confirmation  test  information  must  be  used  in  conducting  this  test. 

After  conducting  the  alcohol  confirmation  test,  affix  the  printed  information  in  the  space  provided  above.  Be  sure  to  use  tamper-evident  tape. 


Print,  sign  your  name,  and  enter  the  date  in  the  space  provided.  Go  to  STEP  4. 
STEP  4    Instruct  the  employee  to  read,  sign,  and  date  the  employee  certification  statement  in  STEP  4. 


NOTE:  If  the  employee  reftises  to  sign  the  certification  statement  in  STEP  4,  be  sure  to  indicate  this  in  the 
remarks  section  in  STEP  3. 


Retain  Copy  1  (white  page)  for  BAT  records. 
Give  Copy  2  (green  page)  to  the  employee. 
Forward  Copy  3  (blue  page)  to  the  employer. 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Public  reporting  burden  for  this  collection  of  information  is  estimated  for  each  respondent  to  average:  1  minute/employee,  4  minutes/Breath  Alcohol  Technician. 
Individuals  may  send  comments  regarding  these  burden  estimates,  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  the 
burden,  to  U.S.  Department  of  Transportation,  Drug  Enforcement  and  Program  Compliance,  Room  9404,  400  Seventh  St.,  SW,  Washington,  D.C.  20590  or 
Oflice  of  Management  and  Budget,  Paperwork  Reduction  Project,  Room  3001,  725  Seventeenth  St.,  NW,  Washington,  D.C.  20503. 


COPY  3  -  FORWARD  TO  THE  EMPLOYER 


s 


i 


Chapter  9. 

ADMINISTRATIVE 
REQUIREMENTS 

You  must  maintain  certain  records 
concerning  your  testing  programs  for  spe- 
cific periods  of  time.  In  addition,  you  must 
submit  annual  reports  to  FTA  regarding 
testing  program  activities  and  results. 

If  you  receive  funding  directly  from 
FTA,  you  must  certify  annually  that  you  are 
in  compliance  with  the  alcohol  and  drug 
testing  regulations.  If  you  receive  FTA 
funding  through  a  State  agency,  you  do  not 
need  to  certify  compliance  to  FTA,  but  the 
State  must  certify  on  your  behalf.  The 
State  has  the  option  of  requiring  you  to 
provide  it  certification  of  compliance. 
Sample  letters  of  certification  can  be  found 
in  Chapter  2,  "Regulatory  Overview,"  in  the 
Sample  Documentation  section. 

Section  1.  RECORDKEEPING 

You  must  maintain  records  on  your 
program  administration  and  the  test  results 
of  individuals  for  whom  you  have  testing 
responsibility  (§653.71,  654.51).  Figure  9-1 
summarizes  your  record  retention  require- 
ments. You  must  maintain  your  records  in 
a  secure  location  with  controlled  access. 

If  you  use  a  consortium  to  administer 
your  testing  program,  you  may  arrange  to 
have  the  consortium  maintain  some  or  all 
of  your  records.  It  is  not  necessary,  under 
these  circumstances,  for  you  to  maintain  a 
duplicate  set  of  records.  However,  it  is 
your  responsibility  to  exercise  and  docu- 


ment oversight/compliance  activities  to 
ensure  that  records  are  accurate  and  cur- 
rent and  that  they  fully  comply  with  FTA 
regulations.  Such  activities  should  include 
those  shown  in  Figure  9-2.  Checklists  of 
how  long  you  should  retain  each  of  your 
records  can  be  found  in  the  Sample  Docu- 
mentation section  of  this  chapter. 


Section  2.  CONFIDENTIALITY 
AND  ACCESS  TO  RECORDS 

The  regulations  (§653.75,  654.55)  indi- 
cate that  test  results  may  be  released  only 
under  the  following  circumstances: 

•  Employers  shall  release  information 
or  copies  of  records  regarding  an 
employee's  test  results  to  a  third 
party  only  as  directed  by  specific, 
written  instruction  of  the  employee. 

•  Employers  may  disclose  information 
related  to  a  test  result  to  the  decision 
maker  in  a  lawsuit,  grievance,  or 
other  proceeding  initiated  by  or  on 
behalf  of  the  employee  tested. 

•  Upon  written  request,  employers 
must  promptly  provide  any  employee 
with  any  records  relating  to  his/her 
test. 


Administrative  Requirements 


9-1 


April  1994 


Figure  9-1. 


Record  Retention  Requirements 


Verified  Negative 
Drug  Tests  and 
Alcohol  Test 
Results  <  .02 


 I  

Collection  and  Employee  Training 


Verified  Positive  Drug  Tests,  Refusals,  Referrals,  MIS  Reports, 

Alcohol  Test  Results  .02  or  Greater,  and  EBT  Calibration  Documentation 


I 


I 


I 


1  year 


2  years 


5  years 


•  Employers  must  release  information 
to  the  National  Transportation  Safety 
Board  (NTSB)  about  any  post- 
accident  test  performed  for  an  acci- 
dent under  NTSB  investigation. 

•  Employers  shall  make  available  cop- 
ies of  all  results  of  employer  testing 
programs,  and  any  other  records  per- 
taining to  testing  programs  when 
requested  by  DOT  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  employees, 
or  to  a  State  oversight  agency  author- 
ized to  oversee  rail  fixed  guideway 
systems. 

Employers  shall  maintain  records  in  a 
secure  manner,  so  that  disclosure  of  infor- 
mation to  unauthorized  persons  does  not 
occur. 


Besides  the  employer,  the  collection 
site,  laboratory,  Medical  Review  Officer, 
and  Substance  Abuse  Professional  should 
also  be  held  to  strict  confidentiality 
requirements.  The  testing  laboratory  must 
be  prohibited  from  releasing  individual  test 
results  to  anyone  except  the  designated 
MRO.  The  MRO  and  the  BAT  should 
only  report  individual  employee's  test 
results  to  your  designated  drug  and  alcohol 
program  manager  and  to  the  individual 
who  was  tested.  To  ensure  that  confiden- 
tiality is  not  violated,  it  is  your  responsibil- 
ity to  clearly  define  who  will  receive  test 
results  and  for  what  purposes  in  accor- 
dance with  49  CFR  part  653. 

The  release  of  test  results  is  only  one 
concern.  You  must  also  be  sensitive  to 
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Figure  9-2.  Examples  of  Consortium  Monitoring/Oversight  Activities  Related  to 
Recordkeeping  and  Reporting 

•  Reviewing  references  of  organizations  and  bidders  proposing  consortium  services  to 
ensure  that  they  are  qualified  to  perform  the  service  and,  ideally,  that  they  currently  are 
performing  the  same  or  a  similar  service  successfully. 

•  Maintaining  a  contract  that  requires  the  consortium  to  retain  records  in  compliance  with 
49  CFR  653  and  49  CFR  654  and  any  amendments  to  those  regulations  or  subsequent 
regulations  regarding  FTA  drug  and  alcohol  testing  recordkeeping. 

•  Requiring  the  consortium  to  provide  regular  (monthly  or  quarterly  as  appropriate  to  your 
testing  volume)  reports  of  testing  activity  regarding  your  employees. 

•  Where  you  do  have  records  related  to  those  testing  activities  (e.g.,  regarding  disciplinary 
or  other  human  resources  actions  taken  as  a  result  of  test  results),  comparing  those 
records  to  the  consortium  reports  to  confirm  the  accuracy  of  consortium  reports  and  fol- 
lowing up  on  any  discrepancies. 

•  Maintaining  a  contract  that  permits  you  to  review  their  procedures  and  facilities  and  to 
review  the  records  of  your  employees.  Exercising  this  option  where  feasible  or  economi- 
cally justifiable  to  do  so. 

•  Maintaining  a  contract  that  requires  the  consortium  to  provide  you  with  copies  of  your 
records  upon  request  within  five  (5)  working  days  if  you  require  such  records  for  USDOT 
or  other  review. 


employee  expectations  of  confidentiality  in 
other  aspects  of  a  drug  and  alcohol  pro- 
gram. For  example,  if  it  becomes  widely 
known  that  an  employee  has  been  sub- 
jected to  reasonable  suspicion  testing  (even 
though  the  test  results  are  negative),  that 
employee  may  feel  that  his/her  expectations 
of  privacy  and  confidentiality  have  been 
violated.  Likewise,  if  referrals  to  an  EAP 
for  rehabilitation  become  a  topic  of  gossip, 
employees  may  lose  faith  in  your  program 
and  become  distrustful  of,  and  hostile 
toward,  management.  Therefore,  confiden- 
tiality should  be  applied  to  all  aspects  of 
your  substance  abuse  management  pro- 
gram, particularly  with  respect  to  identify- 
ing specific  individuals.  The  general  rule  of 
thumb  is  to  apply  the  same  high  regard  for 


privacy  and  confidentiality  that  you  would 
want  and  expect  for  yourself. 

Sections.  REPORTING 

FTA  requires  that  transit  agencies  file 
annual  reports  summarizing  test  results 
(§653.73,  654.53).  It  will  use  this  informa- 
tion to  review  and  revise  its  testing  regula- 
tions, and  to  enforce  the  regulations.  The 
standard  Management  Information  System 
(MIS)  reports  that  must  be  used  are  con- 
tained in  49  CFR  parts  653  and  654. 
Grantees  are  responsible  for  submitting 
annual  MIS  reports  to  FTA  on  their  con- 
tractors with  safety-sensitive  employees 
covered  by  the  FTA  regulations. 
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Best  Practices 

Confidentiality 

A  District  Transportation  Authority  assures, 
as  part  of  the  District's  policy,  that  no  one 
in  management  may  reveal  that  an 
employee  has  tested  positive.  Laboratory 
test  results  are  returned  to  the  MRO  who  is 
authorized  to  report  the  results  only  to  the 
system 's  Director  of  Personnel  The 
Director  of  Personnel  contacts  only  the 
Director  of  Transportation  who,  in  turn, 
informs  the  employee  that  he  or  she  is  "dis- 
qualified for  work  due  to  failing  a  physical 
for  drugs. "  Records  are  maintained  by  the 
MRO  and  the  Director  of  Personnel  only, 
and  the  number  of  system  personnel  who 
are  aware  of  what  is  happening  is 
minimized. 


Annual  reports  must  be  submitted  to 
the  FTA  Office  of  Safety  and  Security  by 
March  15  following  each  calendar  year 
(January  1  through  December  31).  States 
must  collect  the  MIS  forms  from  their  sub- 
recipients  and  contractors  and  forward 
those  forms  to  FTA  by  March  15. 

If  your  transit  system  is  a  member  of  a 
testing  consortium,  that  consortium  must 
report  your  results  to  you.  You  may  either 
compile  your  annual  report  from  monthly 
or  quarterly  reports  provided  by  the  con- 
sortium, or  you  may  require  the  consortium 
to  prepare  the  annual  report.  You  must 
reserve  adequate  time  to  review  the  data 
provided  by  the  consortium  and  submit 
your  report  by  March  15.  Even  if  the  con- 
sortium maintains  your  records  and  pre- 
pares your  reports,  you  are  responsible  for 
their  accuracy  and  timely  submission. 


Section  4.  CERTIFICATIONS 

Each  year  you  must  certify  to  your  FTA 
Regional  Office  that  your  transit  system  or 
State,  as  appropriate,  is  in  compliance  with 
the  drug  and  alcohol  testing  rules.  You 
must  certify  using  the  language  similar  to 
that  contained  in  the  regulations  (§653.83, 
654.83).  Sample  certification  letters  that 
meet  this  requirement  appear  in  the 
Sample  Documentation  section  of  Chap- 
ter 2,  "Regulatory  Overview." 

You  must  submit  your  first  certification 
by  January  1,  1995,  for  large  operators,  and 
by  January  1,  1996,  for  small  operators  and 
States. 

Your  certification  must  be  authorized 
by  your  governing  board,  if  you  have  one, 
or  other  authorized  official.  You  should 
maintain  a  record  indicating  an  appropriate 
level  of  review  of  the  program  and  the  cer- 
tification prior  to  signing.  Figure  9-3 
describes  individuals  who  might  be  given 
authority  to  certify  compliance  at  various 
types  of  organizations.  It  also  lists  the 
records  that  should  be  maintained  to 
demonstrate  proper  granting  of  authority 
and  review. 

If  you  are  a  State,  you  must  certify  the 
compliance  of  transit  agencies  that  you 
oversee.  Simply  requiring  transit  agencies 
to  certify  that  they  are  in  compliance  may 
not  be  adequate.  Examples  of  oversight 
activities  you  should  consider  implementing 
include 

•    Technical  assistance  and  training  to 
establish  and  operate  programs 
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Figure  9-3.  Examples  of  Individuals  Given  Authority  to  Certify  Compliance 


A.  At  a  Nonprofit  Agency  or  Independent  Transit  Authority 


Individual  Authorized 
to  Certify  Compliance 

Typically 
Authorized  By 

Records  That  Should  Be  Maintained  to 
Demonstrate  Proper  Granting  of  Authority 
and  Review 

Program  Manager 

General  Manager 
Executive  Director 
Board  of  Directors 

Board  Minutes 
Authorizing  Memorandum 

General  Manager 
Executive  Director 

Board  of  Directors 

Board  Minutes 

Board  President 
Board  Chairman 

Board  of  Directors 

Board  Minutes 

B.  At  a  Municipal  Agency 


Individual  Authorized 
to  Certify  Compliance 

Typically  Authorized  By 

Records  That  Should  Be  Main- 
tained to  Demonstrate  Proper 
Granting  of  Authority  and  Review 

Program  Manager 

Department  Head;  Municipal 
CEO;  Municipal  Council, 
Board;  or  Equivalent 

Authorizing  Memorandum 
Minutes 

Department  Head 

Mayor;  Agency  Head; 
Municipal  Council 

Authorizing  Memorandum 
Minutes 

City  Manager;  Head  of 
Municipal  Council;  or 
Equivalent 

Mayor;  Municipal  Council 

Minutes 

C.  At  a  State  Agency 


Individual  Authorized  to 
Certify  Compliance 

Typically  Authorized  By 

Records  That  Should  Be  Main- 
tained to  Demonstrate  Proper 
Granting  of  Authority  and  Review 

Section  18  Program 
Manager  or  Other  DOT 
Employee  with  Responsi- 
bility for  Alcohol  Misuse 
and  Drug  Use  Programs 

Head  of  Public  Transpor- 
tation Division 

Authorizing  Memorandum, 
Initialed  Copy  of  Report 

Head  of  Public  Trans- 
portation Division 

Secretary  or  Commissioner 
of  Transportation 

Authorizing  Memorandum 

Secretary  or  Commis- 
sioner of  Transportation 

Follow  State  Convention 

Follow  State  Convention 
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•  On-site  monitoring  and  inspection 

•  Regular  reporting  and  follow-up. 

If  you  receive  your  funding  directly 
from  FTA,  you  must  certify  compliance 
with  the  Drug-Free  Workplace  Act,  as  well 
as  with  the  FTA's  drug  and  alcohol  testing 
regulations.  A  copy  of  the  required  Drug- 
Free  Workplace  Act  certification  is 
included  in  Chapter  13,  "The  Drug-Free 
Workplace  Act  of  1988."  The  certification 
is  normally  submitted  to  your  regional  FTA 
office  at  the  same  time  as,  and  as  a  part  of, 
your  grant  application.  See  Chapter  13  for 
a  detailed  discussion  of  the  Drug-Free 
Workplace  Act. 

Sections.  SANCTIONS 

If  you  do  not  institute  a  program 
including  all  of  the  elements  required  by 
the  applicable  regulations,  your  agency  can 
lose  its  FTA  funding. 


You  should  be  very  careful  in  prepar- 
ing both  your  reports  and  your  certifica- 
tions. Neither  should  be  prepared  or 
signed  casually.  It  is  especially  important 
to  ensure  that  your  governing  board  or 
senior  officials  who  will  sign  (or  authorize 
you  to  sign)  annual  reports  and  certifica- 
tions are  fully  informed  on  a  regular  basis 
about  the  status  and  the  activities  of  the 
program. 

Your  signature  on  the  annual  reports 
and  certifications  indicates  that  their  con- 
tents are  true  and  accurate  to  the  best  of 
your  knowledge.  If  you  knowingly  and  will- 
ingly make  or  cause  others  to  make  false 
statements  or  representations  in  either  the 
annual  reports  or  the  certifications,  you  are 
committing  a  Federal  crime  and  are  subject 
to  criminal  penalties  including  a  fine  of  up 
to  $10,000  or  imprisonment  for  not  more 
than  5  years,  or  both  (§1001  of  title  18  of 
the  U.S.  Code). 


Administrative  Requirements 


9-6 


April  1994 


Sample  Documentation 
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Record  Retention  Checklists 

Alcohol  Program  Records  You  Must  Maintain  for  1  Year 

1.     Records  of  Test  Results  less  than  0.02 

 Employer's  copy  of  the  alcohol  test  form,  including  results  of  the  test. 

Alcohol  Program  Records  You  Must  Maintain  for  2  Years 

1.     Records  Related  to  the  Collection  Process  Except  Calibration  of  Evidentiary  Breath 
Testing  Devices 

 Collection  logbooks,  if  used. 

 Documents  relating  to  the  random  selection  process. 

 Verification  of  Breath  Alcohol  Technician  training. 


 Documents  generated  in  connection  with  decisions  to  administer  reasonable  suspi- 
cion alcohol  tests. 

 Documents  generated  in  connection  with  decisions  on  post-accident  tests. 

 Documents  showing  existence  of  medical  explanation  of  inability  of  safety-sensitive 

employee  to  provide  enough  breath  for  test. 

2.     Education  and  Training  Records 

 Materials  on  alcohol  misuse  awareness,  including  a  copy  of  the  employer's  policy 

on  alcohol  misuse. 

 Documentation  of  compliance  with  requirements  of  49  CFR  654.81. 

 Educational  materials  that  explain  the  regulatory  requirements. 

 The  employer's  policy  and  procedures  with  respect  to  implementing  the  regulatory 

requirements. 
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Written  notice  to  every  safety-sensitive  employee  of  the  availability  of  the  above 
materials. 

Written  notice  to  all  safety-sensitive  employee  organizations  (i.e.,  collective  bar- 
gaining units)  of  availability  of  above  materials. 


Alcohol  Program  Records  You  Must  Maintain  for  5  Years 

1.  Alcohol  Test  Records  with  Alcohol  Readings  of  0.02  or  Greater 

 The  employer's  copy  of  the  alcohol  test  form,  including  the  results  of  the  test. 

 Documents  related  to  the  refusal  of  any  safety-sensitive  employee  to  submit  to  an 

alcohol  test  required  by  49  CFR  654. 

 Documents  presented  by  a  covered  employee  to  dispute  the  result  of  an  alcohol 

test  administered  under  49  CFR  654. 

2.  Calibration  Documentation 

 Documents  specifying  the  machine  calibrated  (e.g.,  by  serial  number),  the  date  of 

calibration,  the  certified  technician  calibrating  the  equipment,  and  the  results  of 
the  calibration.  Signed  by  the  calibrating  technician. 

 Manufacturer's  calibration  schedule  for  the  model  of  equipment  used. 

 Certification  record  for  the  calibrating  technician. 


3.  Employee  Evaluation  and  Referrals 

 Records  pertaining  to  a  determination  by  a  substance  abuse  professional  concern- 
ing a  safety-sensitive  employee's  need  for  assistance. 

 Records  concerning  a  safety-sensitive  employee's  compliance  with  the  recommen- 
dations of  the  substance  abuse  professional. 

4.  Annual  MIS  Reports 

Drug  Program  Records  You  Must  Maintain  for  1  Year 

1.     Records  of  Verified  Negative  Drug  Test  Results 

 Employer's  copy  of  custody  and  control  form. 
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Drug  Program  Records  You  Must  Maintain  for  2  Years 

1.  Records  Related  to  the  Collection  Process 
 Collection  logbooks,  if  used. 

 Documents  relating  to  the  random  selection  process. 

 Documents  generated  in  connection  with  decisions  to  administer  reasonable  suspi- 
cion drug  tests. 

 Documents  generated  in  connection  with  decisions  on  post-accident  testing. 

 MRO  documents  showing  existence  of  medical  explanation  of  inability  of  safety- 
sensitive  employee  to  provide  enough  urine. 

2.  Education  and  Training  Records 

 Training  materials  on  drug  use  awareness,  including  a  copy  of  the  employer's 

policy  on  prohibited  drug  use. 

 Names  of  safety-sensitive  employees  attending  training  on  prohibited  drug  use  and 

the  dates  and  times  of  such  training. 

 Documentation  of  training  provided  to  supervisors  to  qualify  them  to  make  rea- 
sonable suspicion  determinations. 

 Certification  that  training  complies  with  the  regulatory  requirements. 

 Procedures  to  assess  those  with  verified  positive  tests,  providing  available  services, 

referral,  suspension,  and  dismissal. 


Drug  Program  Records  You  Must  Maintain  for  5  Years 

Records  of  Covered  Employee  Verified  Positive  Drug  Test  Results 
 Employer's  copy  of  the  chain-of-custody  form. 

 Documents  related  to  the  refusal  of  any  safety-sensitive  employee  to  submit  to  a 

required  drug  test. 

 Documents  presented  by  a  safety-sensitive  employee  to  dispute  the  result  of  a  drug 

test  administered  under  49  CFR  part  653. 
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2.  Covered  Employee  Referrals  to  Substance  Abuse  Professional  and  Return  to  Duty  and  Follow- 
up 

 Records  pertaining  to  a  determination  by  a  substance  abuse  professional  concern- 
ing a  safety-sensitive  employee's  suitability  to  return  to  work  as  a  safety-sensitive 
employee. 

 Records  concerning  a  safety-sensitive  employee's  entry  into  and  completion  of  the 

program  of  rehabilitation  recommended  by  the  substance  abuse  professional, 

3.  Annual  MIS  Reports 
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Chapter  10. 

EMPLOYEE 
ASSISTANCE 
PROGRAMS, 
REHABILITATION,  AND 
TREATMENT 

Under  the  provisions  of  both  FTA  drug 
and  alcohol  regulations,  you  are  required 
to  have  a  Substance  Abuse  Professional 
(SAP)  evaluate  any  safety-sensitive 
employee  who  has  used  prohibited  drugs  or 
misused  alcohol  regardless  of  the  conse- 
quences specified  in  your  policy.  You  must 
also  inform  the  employee  of  resources 
available  to  resolve  problems  associated 
with  substance  abuse  (§653.37,  654.75). 
You  do  not  have  to  provide  these  services 
to  applicants  who  fail  pre-employment 
tests.  You  must  provide  these  services  to 
your  employees  even  if  your  policy  is  to 


terminate  employees  who  violate  the  drug 
and  alcohol  regulations. 

You  are  not  required  to  provide,  or  to 
pay  for,  rehabilitation  and  treatment  pro- 
grams. However,  many  transit  agencies 
choose  to  do  so  because  research  and  expe- 
rience have  demonstrated  that  such  pro- 
grams can  be  highly  cost  effective.  Pro- 
grams that  address  substance  abuse  prob- 
lems in  the  workplace  are  often  referred  to 
as  "Employee  Assistance  Programs"  or 
"EAPs."  Many  EAPs  address  employee 
family  problems  as  well  as  substance  abuse. 

In  addition,  because  the  regulations 
require  you  to  provide  certain  functions 
that  are  often  performed  by  EAPs  (for 
example,  assessment,  confidential  record- 
keeping, determination  of  suitability  to 
return  to  work,  and  recommendation  for 
follow-up  testing),  the  additional  costs  to 
expand  an  existing  EAP  to  include 
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substance  abuse  treatment  are  lower  than 
the  initial  costs  to  start  a  new  EAP. 

For  these  reasons,  transit  agencies  that 
currently  do  not  have  EAPs  should  care- 
fully consider  the  economic  and  other 
benefits  of  establishing  EAPs  when  imple- 
menting their  drug  and  alcohol  testing  pro- 
grams. Transit  agencies  that  already  offer 
EAPs  should  review  them  for  opportunities 
to  integrate  their  FTA-mandated  testing 
programs.  You  should  take  pains  to 
ensure,  however,  that  the  testing  programs 
do  not  compromise,  or  appear  to  the 
employees  to  compromise,  the  integrity  of 
the  EAP. 

Section  1.  EMPLOYEE 
ASSISTANCE  PROGRAMS 

EAPs  help  employees  and  family  mem- 
bers with  personal  and  behavioral  problems 
including  but  not  limited  to  health,  marital, 
financial,  alcohol,  drug,  legal,  emotional, 
stress,  and  other  concerns  that  may 
adversely  affect  job  performance,  produc- 
tivity, and,  most  importantly  in  the  transit 
industry,  safety. 

EAP  services  may  be  provided  directly 
by  the  transit  system  or  union,  or  the  ser- 
vice may  be  contracted  out.  Generally 
speaking,  companies  with  fewer  than  3,000 
employees  will  find  it  more  cost  effective  to 
contract  out  for  services.  However,  regard- 
less of  the  number  of  employees,  it  is  still 
often  more  cost  effective  to  contract  out 
services  especially  if  workers  are  geographi- 
cally dispersed  or  if  the  EAP  is  intended  to 
be  "full  service"  and  to  cover  a  broad 
range  of  problems. 


Internal  EAPs  (those  operated  directly 
by  the  transit  agency)  are  typically  estab- 
lished within  human  resources  or  medical 
departments.  Although  the  company  oper- 
ates the  EAP,  the  EAP  facility  may  or  may 
not  be  on  the  transit  agency's  property. 

External  EAPs  are  contracted  services 
provided  for  the  transit  system  or  union  by 
an  outside  vendor.  Vendors  may  be  large 
national  or  international  EAP  providers, 
local  specialized  EAP  providers,  or 
university-based  or  other  mental  health 
clinics.  As  with  the  internal  EAPs,  physical 
facilities  may  or  may  not  be  located  on  the 
transit  system's  property. 

Finally,  just  as  with  testing  programs, 
EAPs  may  be  cost  effectively  developed 
through  consortia  (see  Chapter  11,  "Joining 
a  Consortium").  Small  systems  or  unions 
join  together  to  combine  their  resources 
and  achieve  purchasing  power  and  opera- 
tional expertise  typically  unavailable  to  any 
one  consortium  member  acting  individually. 
For  example,  a  10-employee  transit  system 
that  could  not  afford  to  purchase  external 
EAP  services  on  its  own  could  join  a  con- 
sortium with  other  similar  transit  agencies 
and  achieve  more  favorable  financial  terms. 

The  specific  services  your  EAP  will 
provide  are  a  matter  of  program  design. 
You  can  choose  to  include  any  services  you 
believe  will  improve  the  productivity  and 
safety  of  your  work  force.  Figure  10-1  is 
reproduced  from  the  FTA  publication, 
Employee  Assistance  Program  for  Transit 
Systems,  and  identifies  the  features  that  full 
function  EAPs  should  provide  whether  they 
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Figure  10-1.  Important  Features  to  Include  in  EAPs 


Features 

Comprehensive  Option 

Program  Development 

—  Needs  Assessment 

—  Program  Design 

—  Policies  and  Procedures  Development 

—  Union  Integration 

—  Start-Up  Meetings  with  Key  Personnel  and  Advisory 
Committee 

EAP  Promotion 

—  Annual  Face-to-Face  Employee  Orientations  (or 
Video) 

—  Wellness  Seminars 

—  Posters 

—  Paycheck  Stuffers  and  Wallet  Cards 

—  Personalized  EAP  Brochure 

Clinical  Services* 

^includes  immediate  family 

—  Face-to-Face  Assessment,  Counseling,  and  Referral 
Services 

—  24-Hour  Response 

—  Appointments  Within  48  Hours 

—  Telephone  and  Face-to-Face  Follow-Up  for  a 
Minimum  of  3  Months  until  Problem  Resolution 

Supervisor  and  Manager 
Training 

—  Training  Programs  (2-1/2  Hours  Each) 

—  Periodic  Updates  for  New  Managers  and  Supervisors 

—  Supervisor's  Guide 

Consultation 

—  Consultation  with  Key  Managers  as  Needed 

—  Unlimited  Telephone  Consultation  and  Assistance  to 
Individual  Supervisors  as  Needed 

Reports  and  Evaluation 

—  Quarterly  Reports  Analyzing  Performance  (Statistical 
Summaries  and  Narrative  Reports  with 
Recommendations) 

—  Semi-Annual  Presentations  to  Senior  Management 

Fee  Options  Available 

—  Per  Capita  Fee 

—  Sliding  Scale  Based  on  Utilization 

—  Administrative  Fee/Per  Case  Basis 

Other  Services  and  Features 
Available 

—  Critical  Incident  Response 

—  Executive  Assistance  Program 

—  Drug-Free  Workplace  Training  and  Consultation 

—  Workplace  Seminar  Series 

Because  every  company's  needs  are  unique,  each  Employee  Assistance  Program  option  allows  for  complete 
flexibility  in  program  design  and  delivery.  Each  option  is  also  structured  to  be  easily  integrated  with  other 
existing  benefits  programs. 


EAPs,  Rehabilitation,  &  Treatment 


10-3 


April  1994 


are  internally,  externally,  or  consortium 
operated. 

In  addition,  some  specific  requirements 
of  the  new  testing  regulations  lend  them- 
selves to  being  performed  by  EAPs.  Exam- 
ples of  these  requirements  are  listed  in 
Figure  10-2. 

Figure  10-2.  Examples  of  Potential  EAP 
Activities 


Providing  an  EAP.  As  mentioned 
above,  the  testing  regulations  do  not 
require  you  to  provide  treatment  or  reha- 
bilitation for  your  employees.  Nonetheless, 
many  employers  in  a  variety  of  industries, 
with  and  without  testing  programs,  have 
discovered  the  value  of  providing  employee 
assistance  services  for  their  employees  and 
their  employees'  immediate  families. 

According  to  the  U.S.  Department  of 
Labor,  corporations  are  increasingly  turning 
to  EAPs  to  deal  with  their  employees'  sub- 
stance abuse  problems.  Over  10,000  EAPs 
operate  across  the  country. 

All  sizes  and  types  of  employers  have 
instituted  EAPs  because  an  EAP  can  help 
save  money  through  decreased  absentee- 
ism; fewer  accidents;  reduced  use  of  medi- 


cal and  insurance  benefits;  savings  in  work- 
er's compensation  claims;  fewer  grievances, 
arbitrations;  and  reduced  employee 
replacement  costs.  A  Department  of  Labor 
review  of  EAP  cost  studies  revealed  that 
for  every  dollar  invested  in  EAPs,  compan- 
ies save  between  $5  and  $16. 

Major  Decisions  to  be  Made  in 
Establishing  an  EAP.  The  decisions  you 
must  make  in  establishing  an  Employee 
Assistance  Program  fall  into  three  broad 
categories: 

1.  Program  Scope 

—  Employee  eligibility  (e.g.,  all 
employees,  safety-sensitive 
employees  only,  probationary 
employees,  immediate  family 
members,  significant  others) 

—  Number  of  work  sites  to  be 
served 

—  Location  of  company  work  sites 

—  Types  of  problems  to  be 
addressed  (e.g.,  substance  abuse, 
legal,  financial,  marital, 
psychological) 

2.  Program  Type 

—  Internal  —  in-house  EAP 

—  External  —  purchase  services  of 
external  company 

—  Consortium  —  combine  with  other 
transit  agencies  to  purchase 
services 


•  Maintenance  of  confidential  program 
records 

•  Program  reporting 

•  Testing  (particularly  return  to  duty 

and  follow-up) 

•  Supervisory  and  employee  training  on 
requirements  of  alcohol  and  drug  test- 
ing regulations 
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3.  Program  Administration 

—  EAP  interface  with  other  depart- 
ments and  programs  (e.g.,  per- 
sonnel, benefits,  unions,  training 
and  development,  drug  and 
alcohol  testing,  progressive 
discipline) 

—  Resources,  facilities,  and  staffing 

—  Program  launching  and 
promotion 

—  Education,  training,  and 
consulting 

—  Program  accountability  (statisti- 
cal reporting,  records,  program 
evaluation). 

Steps  in  Establishing  an  EAP.  The 

steps  you  will  follow  closely  parallel  those 
you  have  followed  in  establishing  your  sub- 
stance abuse  management  program,  so 
much  of  the  work  may  have  already  been 
accomplished.  At  the  very  least,  you  will 
have  procedures  and  processes  in  place  that 
can  guide  your  EAP  development. 

While  there  are  many  ways  to  go  about 
EAP  development,  the  following  steps  have 
proved  useful  for  many  organizations 
including  transit  agencies: 

1.  Create  a  program  advisory 
committee. 

2.  Conduct  a  needs  assessment. 

3.  Select  a  provider. 

4.  Determine  cost. 


5.  Determine  what  needs  to  be  done 
after  an  EAP  service  provider  is  in 
place. 

6.  Determine  additional  resources 
available. 

Create  a  Program  Advisory  Committee. 

You  may  have  established  such  a  commit- 
tee or  task  team  to  implement  your  drug 
and  alcohol  program.  The  program  advi- 
sory committee  involves  many  components 
of  the  transit  system  in  the  design  and 
implementation  of  the  EAP.  This  can  be 
critical  later  in  promoting  the  acceptability 
and  use  of  the  program. 

Typically,  a  program  advisory  commit- 
tee will  include  representatives  of  both 
labor  and  management.  It  will  also  cut 
across  transit  system  divisions  and  depart- 
ments. The  general  rule  you  should  follow 
in  selecting  participants  is  that,  if  their  sup- 
port will  be  important  in  implementing  or 
operating  the  program,  they  should  be 
included.  Obvious  departments  to  include 
are  human  resources,  medical,  labor 
relations,  legal,  and  security,  as  well  as 
more  broad  representation  from  operating 
and  maintenance  departments.  Because  of 
the  importance  of  the  interface  between 
your  drug  and  alcohol  testing  programs  and 
the  EAP,  whoever  manages  those  programs 
should  be  on  the  advisory  committee. 
However,  to  the  extent  that  your  EAP  will 
provide  the  more  "broad  brush"  services 
typical  of  an  EAP,  and  will  not  simply  be  a 
substance  abuse  arm  of  the  testing  pro- 
gram, the  manager  of  the  testing  program 
should  not  be  the  chair  of  the  program 
advisory  committee  or  the  coordinator  of 
the  EAP. 
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The  responsibilities  of  the  program 
advisory  committee  will  be  to  develop, 
implement,  and  oversee  the  EAP;  and 
therefore,  although  it  will  be  the  primary 
force  moving  the  creation  of  the  EAP,  its 
responsibilities  will  not  end  once  the  EAP 
has  begun  operating. 

The  program  advisory  committee  will 
develop  the  EAP  policy  (which  may  require 
negotiation  between  management  and  bar- 
gaining units)  and  ensure  that  the  policy 
and  the  program  are  properly  integrated 
with  other  policies  and  operations  of  the 
transit  system. 

To  meet  their  responsibilities  in  these 
areas,  the  program  advisory  committee  may 
turn  to  outside  resources  including 

•  The  more  than  120  transit  systems 
that  provide  EAPs  for  their 
employees.  (FTA's  Employee  Assis- 
tance Program  for  Transit  Systems 
provides  a  list  of  transit  systems  with 
EAPs  and  each  system's  contact 
person  for  the  program.) 

•  Independent  personnel  and 
employee  benefits  consultants. 

•  EAP  professionals  including  local 
and  national  employee  assistance 
professional  associations. 

Conduct  a  Needs  Assessment.  The 

needs  assessment  is  used  to  help  you  deter- 
mine the  scope  of  services  the  program 
should  offer  and  other  elements  of  pro- 
gram design.  It  can  be  useful  in  identifying 
characteristics  of  the  work  environment 
that  are  affecting  employee  performance,  as 
well  as  in  predicting  utihzation  levels  for 


various  EAP  services.  This  last  information 
can  be  particularly  valuable  since  it  will 
help  you  staff  the  EAP  appropriately  and 
budget  accurately.  It  can  also  suggest  the 
most  advantageous  fee  structure  in  any 
contract  to  be  negotiated  with  an  external 
EAP  service  provider. 

You  may  also  choose  to  conduct  a 
needs  assessment  on  an  annual  or  biennial 
basis  as  a  part  of  an  organized  evaluation 
and  planning  tool  for  assessing  and  improv- 
ing EAP  performance. 

Select  a  Provider.  If  you  choose  to 
operate  a  program  internally,  once  you 
have  your  needs  assessment  in  hand,  you 
are  ready  to  begin  identifying  staff  and 
establishing  the  program. 

Most  transit  agencies  will  choose  to 
contract  for  external  EAP  services  either 
individually  or  as  members  of  a 
consortium. 

If  you  have  determined  that  a  consor- 
tium is  the  best  approach  for  you,  you  will 
need  to  identify  potential  consortium  part- 
ners. Local  associations  of  EAP  profes- 
sionals, Chambers  of  Commerce,  other 
business  groups,  and  your  State  transit 
association  may  be  helpful.  However  you 
identify  your  partners,  you  must  work  with 
them  on  a  Program  Advisory  Committee  so 
that  the  EAP  consortium  is  responsive  to 
all  members'  needs.  While,  as  with  all 
committees,  this  may  result  in  a  better 
program  than  you  might  have  designed 
individually,  you  may  also  need  to  compro- 
mise on  design  issues  that  you  would  not 
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include  if  you  were  running  your  own 
program. 

You  will  need  to  prepare  and  release  a 
request  for  proposal  (RFP)  to  obtain  EAP 
services.  Because  of  the  wide  variety  of 
types  of  EAP  services  and  the  different 
interpretations  of  common  terms,  your 
RFP  should  be  very  specific  as  to  the  ser- 
vices you  want  to  purchase  and  how  you 
expect  the  bidders  to  prepare  their 
responses.  This  specificity  will  help  make 
sure  that  you  are  purchasing  the  services 
you  expect  and  that  proposals  from  differ- 
ent vendors  are  comparable.  Just  as 
importantly,  it  will  serve  as  the  basis  for  a 
very  specific  contract  that  you  will  negotiate 
with  the  service  provider. 

The  Sample  Documentation  section 
contains  a  comprehensive  sample  RFP  for 
purchasing  EAP  services.  You  should 
review  it  to  determine  the  extent  to  which  it 
meets  your  program  design  needs.  Addi- 
tional sample  RFPs  may  be  found  in  the 
FTA's  Employee  Assistance  Program  for 
Transit  Systems  manual. 

Send  the  RFP  to  EAP  providers  who 
serve  your  area.  You  will  be  able  to  gener- 
ate names  by  talking  to  other  employers  in 
the  area,  by  consulting  your  local  employee 
assistance  professionals  association,  or  by 
looking  in  your  yellow  pages  directory 
under  a  heading  such  as  "Employee  Coun- 
seling Services."  You  can  obtain  a  national 
directory  of  EAP  service  providers  by  con- 
tacting the  Employee  Assistance  Profes- 
sionals Association,  Inc.,  whose  address  and 
telephone  number  are  provided  in 
Figure  10-3. 


Be  sure  to  allow  bidders  adequate  time 
to  provide  the  detailed  information  you 
have  requested  in  the  format  you  have 
requested.  Make  the  results  of  your  needs 
assessment  available  to  those  who  request 
it.  If  your  agency's  purchasing  procedures 
permit,  meet  with  vendors  who  request 
meetings.  EAPs  are  very  "people-oriented" 
activities,  and  you  should  take  the  opportu- 
nity to  get  to  know  the  people  who  want  to 
provide  this  service  for  your  work  force. 
You  must  be  comfortable  with  them.  You 
are,  after  all,  turning  over  the  care  and 
well-being  of  your  most  valuable  asset  to 
them. 

The  draft  RFP  in  the  Sample  Docu- 
mentation section  illustrates  the  selection 
criteria  you  will  want  to  employ  in  choosing 
among  bidders.  Those  criteria  include,  for 
example 

•  Services  offered 

—  assessment 

—  short-term  counseling 

—  referrals 

—  follow-up 

—  referral  source  maintenance 

•  Case  management  procedures 

•  Clinical  supervision  procedures 

•  Reporting 

•  Managerial  and  supervisory  training 

•  Management  consultation 

•  Employee  education  and  program 
announcement 

•  Staff  qualifications 
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Figure  10-3.  Additional  Sources  of  Information  to  Help  You  Establish 
an  Employee  Assistance  Program 

1.  Employee  Assistance  Program  for  Transit  Systems:  EAP—A  Procedural  Guide  and  Model 
Program.  Manual  published  by  UMTA  (FTA)  September  1991. 

2.  Employee  Assistance  Professionals  Association,  Inc.  (EAPA),  2101  Wilson  Blvd., 
Suite  500,  Arlington,  VA  22207;  (703)  522-6272.  This  is  the  professional  association  of 
those  who  work  in  employee  assistance  programming.  It  establishes  standards  for  EAPs, 
certifies  practitioners,  hosts  professional  development  activities  including  an  annual 
meeting,  and  publishes  materials  to  assist  you  in  starting  and  operating  a  program.  Its 
public  information  component  will  provide  you  with  background  information.  Some 
publications  likely  to  be  of  particular  interest  to  transit  systems  are  listed  separately 
below. 


3.  Legal  Issues  in  EAP  Practice.  Published  by  EAPA  (see  above).  Addresses  critical  legal 
issues  in  EAP  practice  including  confidentiality,  drug  testing,  Americans  with  Disabilities 
Act,  and  Employee  Retirement  Income  Security  Act  (ERISA)  ($30  members/$40 
nonmembers). 


4.  Starter  Kit.  Published  by  EAPA  (see  above).  A  set  of  5  publications  to  assist  in  creating 
an  EAP  from  scratch  or  improving  existing  programs.  The  five  publications  (any  of 
which  may  also  be  ordered  separately)  include:  Standards  for  Employee  Assistance  Pro- 
grams, A  Guide  for  Supervisors,  EAP  Theory  and  Operations,  The  Continuum  of  Services, 
and  EAP  Value  and  Impact  ($40  members/$60  nonmembers). 


5.  Standards  for  Employee  Assistance  Programs:  Professional  Guidelines.  Published  by  EAPA 
(see  above).  While  this  is  available  as  a  part  of  the  starter  kit,  those  who  do  not  wish  to 
buy  the  entire  starter  kit  should  still  consider  purchasing  this  book,  which  includes  stan- 
dards, practical  guidelines,  and  complete  sets  of  sample  forms  to  adapt  for  use  in  your 
program  ($20  members/$30  nonmembers). 

6.  What  Works:  Workplaces  Without  Alcohol  and  Other  Drugs.  U.S.  Department  of  Labor, 
October  1991.  Contains  descriptions  of  many  industry  EAP  programs  and  sample  poli- 
cies that  may  serve  as  models  for  your  program.  (No  charge.) 

7.  Residential  School  in  Management  and  Clinical  Aspects  of  Employee  Assistance  Programs. 
Sponsored  by  the  University  of  Maryland  College  of  Business  and  Management  and  the 
School  of  Social  Work.  Intensive  5-day  program  designed  to  teach  everything  you  would 
need  to  establish  and  operate  a  successful  EAP.  Offered  every  April.  (301)  405-2155. 


Proposed  office  space,  facilities  and 
hours  of  operation 


Understanding  of  your  transit  sys- 
tem, work  force,  and  needs 


Proposed  methods  for  evaluating 
EAP  performance 

Organizational  experience 


•  Confidentiality  and  recordkeeping 
procedures 

•  Participation  rates  (historical  and 
anticipated/guaranteed) 
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•  Financial  capability 

•  Understanding  of  multiculturism, 
multilingual  forces 

•  Price. 

In  the  end,  your  best  indication  of  how 
good  a  particular  vendor  will  be  might  be 
determined  best  through  interviews  of 
other  companies  for  whom  the  vendor  pro- 
vides services.  Once  you  have  narrowed 
your  search  to  two  or  three  finalists  who 
seem  to  meet  your  criteria,  call  several 
clients  of  each  and  ask  detailed  questions 
about  the  vendor's  services.  It  is  more 
important  to  call  companies  located  in  your 
community  who  know  the  potential  vendor 
than  it  is  to  call  other  transit  agencies. 

Determine  Cost.  Depending  upon  the 
size  of  your  work  force,  its  location,  types 
of  programs  available,  number  of  problems 
in  your  work  force,  who  you  cover,  and 
many  other  factors,  the  cost  may  vary  sig- 
nificantly. This  is  true  whether  your  pro- 
gram is  internal  or  external.  The  more 
responsibilities  the  EAP  has,  the  more  it 
will  cost.  Internally,  these  costs  are  borne 
through  the  salaries  and  administrative 
costs  of  the  program.  Externally,  they  are 
recovered  through  the  vendor's  pricing 
structure. 

The  pricing  structure  may  vary.  You 
may  have  the  option  of  paying  on  a  per  cap- 
ita basis  where  you  pay  a  set  amount  per 
year  for  each  employee  whether  or  not 
each  employee  uses  the  program,  or  you 
may  pay  on  a  fee-for-service  basis  where 
you  pay  only  when  an  employee  actually 
sees  a  counselor. 


Actual  pricing  may  vary  from  $10  to 
$110  per  employee  annually.  In  all  but 
unusual  circumstances,  you  can  probably 
obtain  comprehensive  services  at  no  more 
than  $50  per  employee  per  year. 

Determine  What  Needs  to  be  Done 
After  an  EAP  Service  Provider  is  in  Place. 

Regardless  of  whether  you  have  an  internal, 
external,  or  consortium  EAP,  someone 
must  be  in  charge.  We  refer  to  that  person 
as  the  EAP  Coordinator  although,  in  fact, 
the  person  may  have  a  different  title  in 
your  company  (e.g..  Nurse,  Human 
Resources  Specialist,  Deputy  General  Man- 
ager). Typically,  this  person  will  be  the 
same  one  who  coordinated  the  planning  for 
the  EAP  with  the  program  advisory 
committee. 

The  responsibilities  of  the  EAP  Coordi- 
nator include 

•  Coordinating  program  advisory  com- 
mittee meetings 

•  Overseeing  implementation  of  the 
EAP 

•  Scheduling  senior  management 
briefings 

•  Planning  and  coordinating  EAP 
activities  (i.e.,  training,  employee 
orientation  sessions,  news  articles) 

•  Overseeing  EAP  promotional 
activities 

•  Negotiating  the  EAP  contract  (usu- 
ally annually) 

•  Monitoring  the  effectiveness  of  the 
EAP 
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•  Monitoring  the  EAP  provider's 
performance. 

Determine  Additional  Resources  Avail- 
able. Implementation  of  the  Employee 
Assistance  Program  is  a  time-consuming 
process  that  should  not  be  rushed.  If  you 
do  not  have  a  program  now  and  wish  to 
consider  incorporating  one  as  a  rehabilita- 
tion component  to  your  drug  and  alcohol 
program,  begin  right  away!  EAPs  that  suc- 
ceed have  been  carefully  planned  and 
developed  with  the  support  and  coopera- 
tion of  many  levels  of  management  and 
union  participation  as  well. 

In  addition,  many  companies,  including 
transit  agencies,  have  implemented  EAPs 
before  you.  Take  advantage  of  their  expe- 
rience. As  discussed  above,  consultants  are 
available  to  help  you  establish  a  program, 
but  a  great  deal  of  free  and  nearly  free 
information  is  also  available.  Figure  10-3 
lists  some  of  the  resources  you  should 
consult  if  you  are  considering  establishing 
an  EAP.  The  most  essential  of  these  is  the 
FTA  procedural  guide. 

Sections  DRUG  AND 
ALCOHOL  REHABILITATION 
AND  TREATMENT 

As  noted  earlier,  the  FTA  regulations 
do  not  require  you  to  provide,  or  pay  for, 
rehabilitation  and  treatment  programs. 
However,  rehabilitation  and  treatment  pro- 
grams are  often  an  integral  part  of  success- 
ful substance  abuse  programs.  The  deci- 
sion to  provide  rehabilitation  to  affected 
employees  should  be  made  with  both  the 
employer  and  employee's  needs  in  mind. 


Two  basic  types  of  treatment  are  avail- 
able that  include  various  inpatient  and  out- 
patient services.  The  inpatient  mode  often 
involves  a  1-  to  4-week;  stay  in  the  hospital 
or  residential  treatment  center  and  may  be 
targeted  toward  the  more  severely  addicted 
person.  The  outpatient  mode  is  appropri- 
ate to  those  persons  who  are  employed  and 
can  benefit  from  education  and  behavior 
modification  to  remain  drug-  and/or  alco- 
hol-free. Outpatient  treatment  is  the  pre- 
dominate mode  in  the  transit  industry;  75 
percent  of  persons  receiving  treatment  for 
drug  addiction  and/or  alcoholism  are 
treated  as  outpatients. 

Intensive  Inpatient  Services.  Inpatient 

centers  treat  dependent  people  with  physi- 
cal and/or  psychological  complications. 
Patients  in  intensive  treatment  may  need 
supervised  detoxification  and  may  suffer 
physical  withdrawal  symptoms.  As  part  of 
treatment,  patients  will  attend  education 
and  awareness  lectures  and  group  therapy 
sessions.  Frequently,  family  members  are 
involved  in  treatment  since  dependency 
affects  the  entire  family.  Residential  inten- 
sive inpatient  treatment  may  last  from  1  to 
4  weeks. 

Intensive  Outpatient  Services.  These 
services  treat  dependent  patients  who  have 
fewer  physical  or  psychological  complica- 
tions. They  offer  effective  and  less  expen- 
sive alternatives  to  residential  care  for 
individuals  with  relatively  stable  home 
environments  and  supportive  employers. 
The  patient  receives  education,  group  ther- 
apy, and  individual  counseling  for  up  to  10 
weeks,  with  most  sessions  scheduled  in  the 
evenings  (generally  three  sessions  per 
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Best  Practices 
EAP 

One  of  the  best  examples  of  an  employee 
assistance  program  is  a  union  assistance 
program  that  is  voluntary  and  available  to 
all  union  members.  Members  may  refer 
themselves  to  the  program  if  they  feel  that 
they  or  a  family  member  may  have  a  prob- 
lem, or  their  shop  stewards  may  refer  them. 
The  program  is  located  off-premises,  and 
strict  confidentiality  is  maintained.  Profes- 
sional staff  are  largely  recruited  from  the 
rank  and  file  and  undergo  thorough  train- 
ing and  continuing  professional  develop- 
ment to  become  employee  assistance  coun- 
selors. In  addition,  professionals  conduct  a 
vigorous  outreach  program  to  educate  the 
workforce  at  the  work  site  regarding  sub- 
stance abuse,  the  company  policy,  wellness, 
and  the  availability  and  services  of  the 
assistance  program.  The  program  itself 
undergoes  an  ongoing  thorough  external 
evaluation.  The  evaluator  maintains  the 
confidence  of,  and  provides  technical  assis- 
tance to,  the  program  counselors,  reporting 
only  broad  assurances  and  concerns  to 
management. 


week).  These  programs  often  require  some 
family  involvement.  Costs  are  generally 
one-third  to  one-half  of  intensive  inpatient 
treatment. 

Outpatient  Follow-Up  Services. 

Patients  discharged  from  intensive  treat- 
ment need  further  help.  This  may  be  an 
outpatient  follow-up  program  lasting  sev- 
eral months  to  a  year  or  more.  One  visit 
per  week  is  typical.  Many  inpatient  and 
intensive  outpatient  treatment  plans  include 
weekly  follow-up  sessions  at  no  additional 
cost. 


Usually  your  employee  assistance  coun- 
selor develops  a  treatment  program  that 
best  meets  the  needs  of  the  employee  in  a 
cost-effective  manner.  If,  however,  you 
must  participate  in  making  a  treatment 
referral,  the  following  guidelines  will  assist 
in  evaluating  the  treatment  program's 
effectiveness. 

•  Cost.  High  cost  does  not  guarantee 
effectiveness.  Conduct  a  cost  com- 
parison of  programs.  It  could  be, 
for  example,  that  cost  disparities  are 
in  the  number  of  professionals  per 
bed,  total  hours  of  one-on-one 
counseling  and  group  therapy,  num- 
ber of  days  of  treatment,  amount  of 
aftercare  counseling,  or  extent  of 
other  medical  resources  utihzed. 

•  Reputation.  Ask  other  substance 
abuse  professionals  and  former  pro- 
gram participants  for  their  candid 
opinions. 

•  Staff  qualifications.  A  quality  pro- 
gram should  have  a  balance  of  pro- 
fessionals. Intensive  inpatient  pro- 
grams should  be  staffed  by  nurses, 
physicians,  psychologists,  social 
workers,  and  formerly  dependent 
counselors.  There  should  be  medi- 
cal management  of  detoxification. 
Intensive  outpatient  programs 
should  be  staffed  by  a  mix  of  psy- 
chologists, social  workers,  and  form- 
erly dependent  counselors.  In  both 
cases,  all  professional  staff  should  be 
State-certified  treatment  specialists 
or  counselors  interning  for 
certification. 

•  "Whole  person"  approach.  Chemi- 
cal dependency  is  caused  by  many 
factors  —  childhood  development, 
psychological  instability,  heredity, 
social  environment,  and  lifestyle 
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behaviors.  A  quality  program 
should  meet  all  needs  —  physical 
(diet  and  exercise),  social  (commu- 
nication skills),  psychological  (indi- 
vidual and  group  counseling),  intel- 
lectual (education  and  awareness 
sessions),  and  spiritual. 

Although  an  EAP  is  not  required  under 
the  FTA  regulations,  a  policy  decision  to 
attempt  to  reclaim  human  resources  should 
be  carefully  considered.  At  first  glance,  it 


may  seem  inappropriate  to  allow  anyone  to 
work  again  who  has  demonstrated  a  high- 
risk  behavior  such  as  drug  or  alcohol  abuse, 
However,  trained,  skilled  labor  is  a  valu- 
able resource,  which  demographic  studies 
indicate  may  become  increasingly  difficult 
to  obtain  and  retain.  You  should  consider 
employee  replacement  costs,  as  well  as  the 
impacts  on  work  productivity  and  morale, 
as  you  evaluate  the  cost  effectiveness  of 
EAP  rehabilitation  services. 
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Sample  Documentation 
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(Reproduced  from  the  Employee  Assistance  Program  for  Transit  Systems  manual, 

September  1991) 


SAMPLE 

REQUEST  FOR  PROPOSAL 
for 

EMPLOYEE  ASSISTANCE  PROGRAM  SERVICES 

Purpose:  To  Provide  Employee  Assistance  Program  (EAP)  Services  to  Company  Employees. 
Closing  Date: 
Place  Due: 

For  Further  Information  Contact: 

1.    Purpose  of  Request  for  Proposal 

The  purpose  of  this  Request  for  Proposal  (RFP)  is  to  solicit  proposals  to  provide  EAP 
technical  and  professional  services  for  the  Company. 

II.    Description  of  the  Project 

The  Company,  with  an  average  population  of  (#)  regular  employees,  is  seeking  to  provide 
professional  and  confidential  counseling  and  referral  service  to  those  employees  experienc- 
ing personal  problems.  The  Company  is  requesting  a  comprehensive,  broad  brush 
approach  in  the  provision  of  diagnostic,  treatment,  referral,  and  follow-up  activities  to 
employees.  Included  in  the  program  service  is  the  basic  training  of  company  managers 
and  supervisors  in  the  purposes  and  uses  of  EAP. 

III.    Scope  of  Services 

Provide  EAP  services  including,  but  not  necessarily  limited  to,  the  following: 

A.  Provide  confidential,  professional,  and  comprehensive  diagnostic,  counseling,  and 
referral  services  to  any  employee  experiencing  personal  problems.  The  first  session 
should  be  initially  offered  within  a  reasonable  time  frame  from  employee  contact. 

B.  Program  administration,  record  keeping,  and  reporting.  Assignment  of  staff  to  admin- 
istratively service  the  Company's  EAP,  maintain  complete  and  confidential  records  and 
report  quarterly  to  the  Company  on  various  program  and  utilization  statistics. 

C.  Implement  annual  supervisory  training  sessions  to  Company  supervisors  in  the  function 
and  uses  of  an  EAP. 

D.  Communication  and  consultation  with  EAP  staff  by  Company  supervisors  around  non- 
confidential issues,  should  the  need  arise. 
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E.  Periodic  development  and  provision  of  EAP  informational  materials  to  the  Company 
work  force. 

F.  Provision  of  office  space  to  provide  necessary  services. 
IV.    General  Instructions 

A.  Proposal  Content 

Proposals  must  set  forth  full,  accurate,  and  complete  information  as  required  by  the 
RFP,  and  should: 

1.  Describe  how  the  respondent  will  deal  with  each  item  outlined  in  the  section  of  this 
RFP  headed  "Scope  of  Services."  This  applies  even  if  it  is  the  intent  of  the  respon- 
dent to  eliminate  the  item  or  to  substitute  some  other  activity  in  its  place. 

2.  Set  forth  an  implementation  plan  specifying  the  staff  credentials,  capabilities,  tasks 
to  be  performed,  and  relevant  timetables  for  service. 

3.  Provide  budget  breakdown  and  fee  schedule. 

4.  Provide  original  and  five  copies  of  proposal. 

5.  Provide  reference  list  and  permission  statement  allowing  the  Company  to  contact 
references  as  needed. 

6.  At  the  option  of  the  respondent,  include  examples  of  no  more  than  two  relevant  or 
similar  projects  provided  by  the  respondent.  It  is  highly  desirable  that,  if  such 
material  is  submitted,  it  be  in  the  form  of  a  brief  summary  which  includes  a 
description  of  the  customer,  description  of  services  provided  by  respondent, 
description  of  the  methodology  employed,  and  examples  of  reporting  forms  used. 

V.    Criteria  for  Evaluating  the  Proposals  Received 

Proposals  will  be  evaluated  by  an  Advisory  Review  Committee  composed  of  management 
and  employees  of  the  Company.  The  prospective  contractor  will  be  selected  principally  on 
the  following  criteria,  though  not  necessarily  in  this  order  of  ranking: 

A.  Offeror's  proposed  statement  of  work.  Emphasis  will  be  on  soundness  of  approach, 
service  provisions,  previous  experiences,  and  the  quality  of  recommendations  in  meet- 
ing the  Scope  of  Services. 

B.  Capability  for  establishing  working  relationships.  The  personnel  of  this  project  must 
be  able  to  work  effectively  with  the  management  of  the  Company.  Documentation  of 
such  previously  successful  relationships  is  preferred.  Interviews  with  prospective  con- 
tractors within  competitive  range  may  be  conducted  to  provide  input  for  this  criterion. 

C.  Background  and  previous  experience  of  agency/personnel  (including  consultant  and 
subcontractors)  to  be  assigned  to  provide  EAP  services  and  their  demonstrative  com- 
petence in  the  type  of  work  to  be  performed  (include  a  complete  resume  and  time 
commitment  for  professional  persons  to  be  assigned). 
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D.  Budget  and  fees. 

E.  Organization  and  management.  Consideration  will  be  given  to  administrative,  manage- 
ment, and  program  controls,  and  the  ability  to  commit  staff  and  relevant  resources  to 
an  EAP. 

F.  Ability  to  satisfy  minimum  indemnification  and  insurance  requirements  as  detailed 
under  Section  IX  herein. 

VI.    Contract  Requirements 

A  formal  contract  arrangement  will  be  entered  into  with  the  EAP  provider  selected  and 
the  Company.  The  providers  considered  will  be  selected  from  responses  to  this  RFP. 
Time  period  of  contract  shall  cover  one  year. 

VII.    Compliance  with  Federal  and  State  Laws 

The  provider  shall  comply  with  all  applicable  Federal  and  State  laws,  rules,  and  regula- 
tions, and  will  not  discriminate  or  permit  discrimination  against  any  person  or  group  of 
persons  on  the  grounds  of  sex,  race,  color,  age,  religion,  or  national  origin  in  any  manner 
prohibited  by  law. 

VIII.   Acceptance  Period 

In  submitting  a  proposal,  RFP  respondees  agree  that  the  proposal  remain  valid  for  a 
period  of  60  days  after  the  closing  date  for  submission  of  proposal  and  may  be  extended 
beyond  that  time  by  material  agreement. 

IX.   Indemnification  and  Insurance  Requirements 

A.  Indemnification  —  The  EAP  provider  agrees  to  defend,  indemnify,  and  hold  harmless 
the  Company,  and  its  employees  from  any  claims,  liabilities  and  obligations,  and  cause 
of  action  of  whatsoever  kind  and  nature  for  injury  to  or  death,  including  employees  of 
the  provider,  or  any  person  and  for  damages  to  or  destruction  of  property,  or  loss  of 
use,  including  property  of  the  Company,  resulting  in  connection  with  services  per- 
formed under  this  agreement  regardless  of  cause  except  that  provider  shall  not  be 
required  to  assume  responsibility  or  indemnify  the  Company  for  such  injuries, 
damages,  or  claims  deemed  by  law  to  be  due  to  the  sole  negligence  of  the  Company, 
or  its  employees. 

B.  Insurance  Requirements  —  The  EAP  provider  agrees  to  procure  and  maintain  in  effect 
for  the  duration  of  this  agreement  the  following  insurance  coverage  with  insurers 
licensed  or  approved  to  conduct  business  in  the  State  and  holding  a  current  financial 
rating  satisfactory  to  the  Company. 

1.  Professional  Legal  Liability  —  Insuring  against  claims  on  suits  brought  by  employees 
alleging  injuries  or  damages,  including  claims  brought  directly  by  the  Company,  due 
to  errors  and  omissions  and  deemed  to  have  arisen  out  of  work  or  services  per- 
formed under  this  agreement.  Coverage  shall  be  broad  enough  to  include: 

a.  Contractual  Liability 

b.  Contingent  Liability 
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Claims  Made  Policy— Shall  provide  for  not  less  than  12-month  discovery  period  or 
agreement  that  coverage  will  be  renewed  for  a  period  of  not  less  than  1  year,  such 
completion  of  work  or  services  under  this  agreement.  In  the  event  the  Company 
requires  coverage  beyond  such  extension,  it  will  retain  the  right  to  implement  such 
requirement  prior  to  expiration  of  existing  coverage  as  specified  above. 

2.  Commercial  General  Liability  — Insurance  against  claims  or  suits  brought  by 
employees  alleging  bodily  injury  or  damages  of  property  and  claimed  to  have  arisen 
out  of  services  provided  under  this  agreement.  Coverage  shall  be  broad  enough  to 
include: 

a.  Premises  and  Operations 

b.  Contingent  Liability 

c.  Contractual  Liability 

Limits  of  Liability  — Shall  not  be  less  than  $1,000,000  for  coverage  under  1  and  2 
above. 

Additional  Named  Insured  —  Naming  the  Company  as  an  additional  insured. 
Knowledge  of  Occurrence  — Standard  Wording 
Notice  of  Occurrence  —  Standard  Wording 

3.  Workers  Compensation  and  Employers  Liability  — Insuring  in  accordance  with  sta- 
tutory requirements  in  order  to  meet  obligations  toward  employees  in  the  event  of 
injury  or  death  sustained  in  the  course  of  employment.  Employers  Liability  (Cover- 
age B)  shall  not  be  less  than  $100,000  each  claim. 

Policies  under  1,  2,  and  3  shall  be  endorsed  to  include  the  following: 

Notice  of  Cancellation  —  In  the  event  of  nonrenewal  or  cancellation,  provider's 
insurance  shall  give  written  notice  to  the  company  indicating  that  such  cancellation 
or  nonrenewal  shall  not  be  effective  in  less  than  60  days  from  date  notice  is 
received  by  registered  mail. 

Certificate  of  Insurance  —  Prior  to  start  of  work  or  operations  under  this  agreement 
or  contract,  a  properly  authorized  certificate  of  insurance  evidencing  that  the  above 
described  coverage  is  in  effect  including  the  required  minimum  notice  of  cancella- 
tion with  elimination  of  the  verbiage  "will  endeavor."  Further,  prior  to  acceptance, 
the  certificate  shall  clearly  show: 

a.  Description  of  operations  of  EAP  technical  and  professional  services 

b.  Location  to  be  citywide 

c.  The  Company  is  included  as  an  additional  insured. 
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Chapter  11. 

JOINING  A 
CONSORTIUM 

Implementing  your  drug  and  alcohol 
program  is  a  significant  undertaking.  It  will 
involve  planning,  contracting,  administra- 
tive, legal,  and  monitoring  efforts,  which 
even  some  large  transit  agencies  may  find 
among  the  most  complex  and  demanding 
elements  of  their  safety  programs.  Small 
transit  agencies  may  be  more  seriously 
challenged. 


One  method  of  reducing  these  chal- 
lenges and  their  associated  costs,  which  has 
been  tried  successfully  both  by  transit  agen- 
cies and  other  transportation  employers,  is 
the  formation  of  consortia  for  testing  and 
related  services.  Consortia  are  defined  by 
the  FTA  regulations  as  entities,  including 
groups  or  associations  of  employers,  that 
provide  testing  services  required  by  the 
regulations  and  that  act  on  behalf  of  the 
employers.  FTA  encourages  transit  agen- 
cies to  form  or  join  consortia  when  those 
agencies  determine  that  it  is  in  their  best 
interests  to  do  so. 
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Advantages  of  Consortia 

Transit  agencies  and  other  employers 
that  form  or  join  consortia  generally  do  so 
for  one  or  more  of  the  following  reasons: 

•  Lower  costs 

•  Greater  expertise 

•  Reduced  administrative  burden 

•  Pragmatism 

•  Reduced  liability. 

Lower  Costs.  Because  of  their  over- 
head costs  (e.g.,  training,  recordkeeping, 
reporting,  billing,  and  other  administrative 
activities),  drug  testing  laboratories,  MROs, 
and  EAPs  incur  smaller  per  unit  costs  when 
they  contract  with  large  employers  than 
when  they  contract  with  individual  small 
ones.  Consequently,  in  some  cases,  a  small 
employer  may  not  be  able  to  buy  some  ser- 
vices. A  contract  that  will  result  in  fewer 
than  ten  tests  per  year  may  not  justify  a 
laboratory's  proposal  effort,  for  example. 

In  the  majority  of  cases  services  can  be 
purchased.  However,  the  per  unit  costs  to 
an  organization  purchasing  a  small  volume 
of  services  (for  example,  drug  tests)  may  be 
significantly  greater  than  the  per  unit  costs 
to  a  large  organization  purchasing  a  greater 
number  of  identical  services.  The  per  test 
cost  for  a  large  purchaser  may  be  a  third  or 
less  than  that  for  a  small  purchaser. 

Consortia  allow  several  small  purchas- 
ers to  combine  their  service  needs  and  to 
buy  in  bulk,  thereby  realizing  substantial 
savings. 


Greater  Expertise.  The  FTA  and  DOT 

regulations  are  not  simple.  Although  the 
regulations  were  carefully  crafted,  experi- 
ence from  other  modes  and  industries  indi- 
cates that  you  may  experience  situations 
where  it  is  not  clear  what  your  responsibili- 
ties are  under  the  regulations.  In  part,  this 
is  intentional.  The  regulations  establish 
minimum  standards.  They  purposely  leave 
many  decisions  to  local  management.  Typ- 
ically, management's  position  will  be 
reflected  in  your  policy  statements  and 
your  operating  procedures.  Beyond  this, 
however,  neither  FTA  nor  any  other  body 
can  anticipate  every  situation  that  will  arise. 

Regardless  of  who  has  responsibility  for 
your  drug  and  alcohol  program,  that  man- 
ager will  almost  certainly  have  additional 
transit  system  responsibilities.  In  the  case 
of  the  small  transit  systems,  those  other 
responsibilities  may  be  especially  varied 
and  some  of  them  quite  dissimilar  from 
administration  of  a  substance  abuse  man- 
agement program. 

Joining  a  consortium  allows  employers 
to  pool  resources  to  hire  a  professional 
manager  to  run  the  drug  and  alcohol  pro- 
gram. Depending  upon  the  size  of  the 
consortium,  the  manager  may  be  full-  or 
part-time,  and  his/her  salary,  as  well  as  con- 
sortium expenses,  may  be  recovered 
through  the  money  saved  on  expenditures 
for  testing  services. 

A  professional  consortium  manager 
does  not,  for  example,  have  to  learn  the 
many  laws,  regulations,  policies,  and  proce- 
dures covering  day-to-day  transit  opera- 
tions. His  or  her  attention  need  not  be 
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diverted  by  scheduling  or  equipment  main- 
tenance. The  manager  can  devote  full 
attention  to  the  testing  regulations  and 
your  drug  and  alcohol  program.  He  or  she 
can  be  the  expert  in  this  area. 

Reduced  Administrative  Burden.  The 

administrative  burden  of  operating  pro- 
grams in  compliance  with  the  regulations 
can  be  substantial.  Procurement  of  ser- 
vices, training  of  employees  and  program 
personnel,  maintaining  chains  of  custody 
and  collection  equipment  and  facilities, 
maintaining  the  random  pool  and  complet- 
ing random  selection  and  notification,  qual- 
ity assurance,  and  recordkeeping  and 
reporting  can  each  be  time  consuming 
activities.  Taken  together,  they  can  be 
daunting  to  a  system  that  wants  to  operate 
a  first-class  safety  program. 

A  consortium  can  assume  responsibility 
for  any  or  all  of  these  activities,  and 
because  the  services  are  provided  for  all 
employers  as  a  whole,  the  costs  to  an  indi- 
vidual employer  are  substantially  less  than 
if  each  employer  were  to  provide  these 
services  on  its  own. 

Pragmatism.  Beyond  cost  savings  and 
expertise  comes  practicality.  Particularly  in 
small  systems,  maintenance  of  a  random 
pool  and  selection  of  employees  for  ran- 
dom testing  can  be  difficult.  With  only  one 
safety-sensitive  employee,  it  is  pretty  clear 
who  will  be  selected.  When  that  safety- 
sensitive  employee  is  also  the  program 
administrator,  the  odds  are  that  on  the  day 
he  or  she  is  selected  for  random  testing,  the 
test  result  will  be  negative  regardless  of  the 
program  administrator's  normal  behavior. 


The  regulations  permit  you  to  develop 
a  consortium  that  pools  the  safety-sensitive 
employees  of  all  consortium  members  for 
the  purposes  of  random  testing.  As  a 
result,  it  is  easier  to  test  at  the  required 
random  rates  and  there  is  more  uncertainty 
regarding  who  will  be  tested.  Larger  pools 
also  make  it  less  likely  that  an  individual 
employee  will  be  repeatedly  randomly 
selected.  The  larger  pool,  therefore,  is  less 
prone  to  employee  charges  of  abuse  and 
harassment. 

Even  in  larger  systems,  the  consortium 
approach  to  managing  random  selection 
has  an  advantage.  Random  testing  has  tra- 
ditionally concerned  employees  and  their 
representatives.  Some  fear  that,  if  an 
employer  wished  to  "get"  an  employee,  the 
employer  could  manipulate  the  random 
process  to  ensure  that  the  employee  was 
selected  repeatedly  or  at  specific  times. 
Delegation  of  the  random  selection  process 
to  the  consortium  can  minimize  employer 
control  and  employee  concerns. 

Reduced  Liability.  Transit  operators 
are  rightly  concerned  about  the  liabilities  of 
operating  a  testing  program.  The  FTA  reg- 
ulations were  designed  to  minimize  your 
liability  if  you  are  in  full  compliance  with 
the  regulations. 

Liability  may  be  either  related  to 
employer  action  or  technical  liability. 
Employer  action  liability  corresponds  to 
the  normal  liabilities  of  all  employers  in  the 
course  of  their  business.  This  would 
include  such  items  as  discrimination,  sexual 
harassment,  wrongful  discharge,  and 
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harassment  in  referring  personnel  for  drug 
or  alcohol  testing. 

Technical  liability  refers  to  the  poten- 
tial exposure  of  operating  a  testing  pro- 
gram. This  includes,  for  example,  improper 
disclosure  of  personal  testing  results, 
improper  procedures  in  collecting/testing 
the  specimen,  and  misrepresentations  of 
consequences  related  to  test  results. 

Using  a  consortium  may  distance 
employers  from  the  actual  operation  of  the 
testing  program;  however,  employers 
remain  liable  for  program  actions.  There- 
fore, employers  should  exercise  due  dili- 
gence in  the  selection  of  a  consortium  and 
monitor  performance  as  appropriate. 
Employers  should  consult  their  attorneys 
for  specific  information  regarding  how  a 
consortium  might  best  be  structured  and 
operated  to  minimize  liabilities.  You 
should  note  that  the  use  of  consortia  does 
not  eliminate  your  compliance  responsibili- 
ties under  the  FTA  rules.  The  consortium 
is  your  agent;  you  are  still  responsible. 

Additional  Considerations  in 
Establishing  Consortia 

Although  there  are  many  advantages, 
particularly  for  small  transit  operators,  in 
establishing  consortia,  the  advantages  do 
come  at  a  "cost."  You  should  consider  the 
implications  of  those  costs  to  your  organi- 
zation prior  to  establishing  or  joining  a 
consortium.  Other  allowances  must  be 
made  for: 

•  Shared  design 

•  Reduced  control 


•   Financial  considerations. 

Shared  Design.  Since  a  consortium  is 
essentially  a  committee  and  because  com- 
promise is  inherent  in  the  nature  of  all 
committees,  it  is  possible  that  you  may 
need  to  compromise  on  some  elements  of 
your  drug  and  alcohol  program  design  and 
conform  to  the  design  wishes  of  other  con- 
sortium members.  For  example,  you  may 
join  a  consortium  that  has  a  core  of  ser- 
vices that  comply  with  the  FTA  and  DOT 
regulations.  Still,  that  consortium  may  not 
offer  other  elements  (e.g.,  rehabilitation) 
that  you  consider  important  in  your 
program. 

Reduced  Control.  If  you  operated  your 
own  program,  the  people  in  charge  of  it 
would  be  your  employees,  and  it  would 
operate  according  to  policies  and  proce- 
dures under  your  sole  control.  This  will 
not  be  the  case  in  a  consortium.  As  a 
result,  it  will  be  more  difficult  to  effect 
changes  in  the  program,  and  changes  that 
you  do  make  will  take  longer  than  if  you 
operated  your  own  program.  Conversely, 
the  consortium  may  effect  changes  in  the 
program  that  you  do  not  wish  to  have 
made,  but  may  be  powerless  to  avoid. 

Your  best  protection  against  this 
reduced  control  is  a  sound  contract  with 
the  consortium.  While  you  still  may  not  be 
able  to  effect  unilateral  changes,  at  a  mini- 
mum you  can  assure  compliance  with  all 
applicable  laws  and  regulations.  You  might 
also  limit  the  ability  of  the  consortium  to 
make  changes  without  your  approval,  and 
might  provide  for  your  timely  withdrawal 
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from  the  consortium  if  circumstances 
warrant. 

Financial  Considerations.  Although 
the  net  financial  results  of  a  consortium 
should  be  to  reduce  your  substance  abuse 
program  costs,  financial  risks  exist.  Failure 
of  some  consortium  members  to  pay  their 
costs  may  increase  the  financial  burden  on 
other  members  under  some  consortia 
models. 

In  addition,  it  is  a  common  practice  for 
consortia  to  require  a  membership  payment 
when  you  join  in  addition  to  payments  for 
services  as  they  are  delivered.  This  mem- 
bership payment  may  support  the  provision 
of  initial  services  such  as  policy  develop- 
ment or  educational  materials.  Charging  a 
membership  fee  is  a  reasonable  and  com- 
mon practice,  and,  in  virtually  all  cases,  the 
membership  fee  will  be  less  than  the  initial 
investment  in  an  in-house  program.  None- 
theless, the  membership  fee  may  be  several 
times  the  cost  of  a  single  drug  test,  and 
small  transit  providers  who  anticipate  join- 
ing consortia  should  expect  the  fee  and 
budget  accordingly. 

Types  of  Consortia 

Consortia  arrangements  can  be  made 
to  provide  collectively  the  same  types  of 
services  as  those  available  through  separate 
or  individual  contract  arrangements  (e.g., 
education  and  training,  specimen  collec- 
tion, laboratory  analysis,  MRO  services). 
There  are  a  number  of  models  of  consortia, 
each  with  its  own  advantages  and  disadvan- 
tages. The  following  are  examples  of  four 
such  models: 


Best  Practices 

State  DOT  Involvement 

Although  the  involvement  of  the  State  DOT 
is  not  required  for  the  establishment  of  an 
effective  consortium,  it  can  be  beneficial  A 
State  DOT  played  a  key  role  in  the  estab- 
lishment of  one  of  the  best  examples  of 
consortia  in  the  industry.  The  State  DOT 
contracted  with  a  State  University  as  a  part 
of  its  program  to  study  alternatives  for  com- 
pliance with  FTA 's  drug  testing  regulation. 
The  university  formed  an  advisory  panel 
that  helped  it  to  deal  with  some  of  the  key 
issues  facing  transit  operators,  notably  small 
transit  operators  (making  random  selection 
difficult)  operating  in  very  rural  areas  (mak- 
ing access  to  collection  and  MRO  services 
difficult).  The  university  determined  that  a 
consortium  approach  would  represent  the 
best  solution  and  worked  with  the  transit 
systems  to  determine  service  needs,  likely 
test  volumes,  and  other  specifics.  Among 
the  most  important  issues  were  controlling 
the  costs  of  the  program  and  making  the 
costs  predictable.  It  was  very  important  that 
the  small  providers  know  in  advance  how 
much  they  would  have  to  pay,  and  when 
those  payments  would  be  required.  A  State- 
wide consortium  was  already  in  place  serv- 
ing other  industries,  notably  the  criminal 
justice  system  and  private  employers. 
Although  accommodation  would  need  to  be 
made  to  ensure  that  policies  and  procedures 
conformed  to  the  FTA  regulation,  the  exist- 
ing consortium  provided  the  basic  infra- 
structure of  administration,  testing  contracts 
with  accredited  laboratories,  MRO  services, 
and  collection  sites  in  every  County,  thereby 
allowing  the  State  to  establish  a  program 
that  conformed  to  the  regulations  quickly 
and  cost  effectively. 


•  Purchasing  cooperative 

•  Separate  entity 

•  Managing  partner 

•  External  management. 
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Purchasing  Cooperative.  In  a  coopera- 
tive purchasing  model,  the  consortium  con- 
tracts for  services  at  a  volume  price  to  take 
advantage  of  large-volume  buying  power 
and  management  efficiencies.  Suppliers 
would  deal  directly  with  each  transit 
agency.  This  model  is  analogous  to  a 
cooperative  formed  by  a  group  of  small 
retailers  to  purchase  merchandise  at  vol- 
ume discounts.  In  this  case,  the  coopera- 
tive or  consortium  negotiates  terms  and 
conditions  with  suppliers.  The  actual 
orders  for  and  delivery  of  goods  and  ser- 
vices, however,  are  conducted  between  the 
individual  members  and  the  suppliers. 

This  model,  although  useful  and  in  use 
today  by  several  transit  agencies,  is  not 
technically  considered  a  consortium  under 
the  FTA  regulations,  since  the  consortium 
does  not  itself  provide  testing  (that  is,  the 
consortium  members  contract  directly  with 
the  laboratories). 

Separate  Entity.  If  the  number  of 
safety-sensitive  employees  represented  by 
all  consortium  members  is  large  enough,  it 
may  be  cost  effective  to  form  a  separate 
entity.  The  consortium  hires  a  manager 
whose  responsibility  it  is  to  provide  services 
at  the  cost  of  purchasing  the  services,  plus 
the  costs  incurred  in  operating  the  consor- 
tium. An  analogous  example  is  a  food 
cooperative.  Consumers  form  cooperatives 
because  they  want  the  highest  quality  prod- 
uct at  the  lowest  price. 

Managing  Partner.  In  this  model, 
smaller  transit  agencies  contract  for  ser- 
vices with  larger  transit  systems  or  other 
employers  subject  to  DOT  drug  and  alco- 


hol testing  regulations  (e.g.,  a  trucking 
company).  A  large  transit  system  that  has 
the  staff  and  resources  to  service  its  own 
drug  and  alcohol  testing  program  may  also 
be  able  to  sell  surplus  staff  time  to  small 
entities,  thereby  providing  an  economic 
benefit  to  both.  This  model  is  analogous  to 
a  limited  partnership  in  which  investors 
pool  resources.  Usually  the  investor  with 
the  greatest  investment  becomes  the  man- 
aging partner  with  the  responsibihty  of 
managing  and  making  decisions  for  the 
partnership. 

External  Management.  This  arrange- 
ment requires  the  transit  agencies  to  con- 
tract with  a  company  that  specifically  pro- 
vides the  services  desired.  The  manage- 
ment company  should  have  demonstrated 
expertise  in  the  transportation  substance 
abuse  field.  This  model  is  analogous  to  a 
pension  fund  management  service  or  an 
insurance  health  benefits  manager.  A  given 
management  company  may  operate  more 
than  one  consortium.  External  manage- 
ment may  be  considered  both  by  consortia 
and  by  individual  employers. 

A  consortium  of  organizations  with  a 
full-time  drug  and  alcohol  program  man- 
ager provides  the  members  with  specialized 
expertise  without  each  member  having  to 
hire  its  own  specialist  to  run  a  program. 
This  can  often  prove  cost-effective  since  it 
spreads  administrative  costs  over  a  greater 
base,  while  providing  greater  expertise  than 
any  consortium  member  is  likely  to  have  on 
its  staff  without  additional  hiring. 

In  most  cases,  establishing  a  consortium 
will  require  forming  a  legal  entity.  The 
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Best  Practices 

Already  Existing  Consortia 

In  one  State,  the  transit  systems  fell  under 
State  regulations  which  required  operating 
personnel  to  be  tested  even  in  the  absence 
of  federal  regulations.  When  it  was  finally 
determined  that  the  State  regulations  would 
apply  to  transit  systems,  transit  systems  had 
only  three  weeks  to  be  in  compliance.  The 
State  DOT  needed  to  find  a  way  to  help 
transit  operators  who  had  no  programs  and, 
in  some  cases,  no  knowledge  of  drug  and 
alcohol  programs,  to  have  fully  operational 
compliant  programs  in  less  than  a  month! 
Fortunately,  motor  carriers  within  the  State 
had  been  subject  to  FHWA  drug  testing 
regulations  for  some  time  and  had  com- 
plied with  those  regulations  through  the 
establishment  of  a  consortium  operated  by 
one  of  the  motor  carrier  companies.  The 
DOT  approached  the  consortium  to  deter- 
mine whether  it  could  serve  the  transit 
industry  within  three  weeks.  The  consor- 
tium replied  that  it  could  serve  it  within 
three  days,  and  indeed  was  able  to  do  so. 

Within  a  week,  policies  were  developed  and 
informational  and  education  materials  were 
printed  and  distributed  to  all  the  transit 
systems.  Personnel  from  the  consortium 
and  from  the  DOT  fiew  around  the  State 
within  that  same  week  delivering  6-  to  8- 
hour  training  sessions  regionally.  Despite 
the  fact  that  parts  of  the  State  are  quite 
rural,  the  consortium  is  able  to  provide  one 
to  three  collection  sites  in  30-  to  50-mile 
radii  from  each  transit  system.  In  the 
future,  the  consortium  will  add  mobile  vans 
for  collection.  The  unions  have  been  very 
supportive  of  the  State  program  and  of  the 
consortium.  There  have  been  no  labor  dis- 
agreements over  the  program.  Transit  sys- 
tems and  the  State  DOT  report  that  anxiety 
over  drug  and  alcohol  testing  programs  has 
never  been  lower  than  since  the  State  pro- 
gram and  consortium  were  implemented. 


consortium  would  probably  operate  as  a 
nonprofit  corporation.  The  consortium 
would  have  power  to  conduct  business  for 
its  members,  enter  into  contracts,  and  be 
their  legal  representative  according  to  a 
charter  and  by-laws.  A  governing  board  of 
the  members  would  be  responsible  for 
managing  the  consortium. 

One  exception  to  the  need  to  form  a 
separate  corporation  might  include  the 
managing  partner  model  when  a  small 
transit  agency  enters  into  a  contract  with  a 
larger  transit  agency.  Another  exception 
would  occur  when  a  single  transit  agency 
contracts  with  an  external  management 
company. 

The  Importance  of  Your 
Consortium  Contract 

Regardless  of  the  model  of  consortium 
you  select,  you  should  realize  that  you  are 
entering  into  a  contractual  relationship,  and 
your  interests  should  be  protected. 
Although  you  are  implementing  the  regula- 
tions through  a  consortium,  you  remain 
responsible  to  FTA  for  implementing  those 
regulations.  This  means  that  if  the  consor- 
tium is  implementing  some  aspect  of  the 
program  incorrectly,  your  system  is  imple- 
menting it  incorrectly.  You  should  exercise 
due  diligence  in  selecting  a  consortium, 
and  in  monitoring  consortium  operations. 

Federal  law  prohibits  FTA  from  fund- 
ing your  transit  system  if  you  are  out  of 
compliance  with  the  alcohol  misuse  or  pro- 
hibited drug  regulations.  It  is  therefore  in 
your  interest  to  exercise  your  best 
management  practices  both  before  and 
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Best  Practices 

State  Grants 

Another  example  of  how  the  State  DOT  can 
help  establish  a  consortium  is  by  providing 
grants  to  transit  districts  to  organize  and 
manage  the  consortium. 

The  transit  district  developed  an  RFP  for 
turnkey  management  of  the  consortium. 
After  mailing  more  than  two  dozen  RFPs  to 
prospective  vendors,  the  transit  district  and 
the  State  DOT  jointly  interviewed  four  final- 
ists and  chose  a  contractor  who  had  been 
providing  services  for  more  than  three  years. 
The  transit  district  monitors  the  program 
and  the  contractor,  receiving  summary  sta- 
tistical reports  only.  No  information  spe- 
cific to  the  employees  of  other  transit  district 
members  of  the  consortium  is  provided  to 
it.  The  contractor  provides  all  services 
including  random  selection,  collection  ser- 
vices, contracting  with  DHHS-approved 
laboratories,  MRO,  BAT,  and  litigation 
support.  The  contractor  also  provides  a  24- 
hour  hotline  staffed  by  knowledgeable  pro- 
fessionals ready  to  respond  to  any  employee 
testing  situation. 

The  consortium  manager  says  that  she 
"would  not  run  a  program  any  other  way 
than  with  a  consortium  and  external  man- 
ager" because  of  the  high  quality  of  service, 
consistency,  and  confidentiality  that  such  an 
approach  accords. 


after  the  selection  or  establishment  of  a 
consortium. 

Depending  upon  your  needs  and  those 
of  other  consortium  members,  you  may 
purchase  a  variety  of  required  or  optional 
services  from  the  consortium.  Also, 
depending  upon  how  the  consortium  is 
structured,  you  may  be  required  to  pur- 
chase all  services  or  may  only  purchase 


those  you  require  on  an  as-needed  basis.  A 
menu  of  services  might  include  any  or  all  of 
the  following: 

•  Policy  development 

•  Program  implementation 

•  DHHS-certified  laboratory  specimen 
analysis 

•  Collection  services 

•  Mobile  or  on-site  collection  services 

•  BAT  (breath  analysis  technician) 

•  EBT  (evidentiary  breath  testing) 

equipment 

•  SAP  (Substance  Abuse  Professional) 

•  MRO  (Medical  Review  Officer) 

•  Employee  and  supervisor  training 

•  Employee  Assistance  Program  alter- 
natives 

•  Consultation  services 

•  Random  testing  —  selection  and 
management 

•  Quality  control  (blind  sample)  pro- 
grams for  drug  testing 

•  Recordkeeping 

•  Federal  report  preparation. 

Regardless  of  the  services  you  obtain 
from  the  consortium,  however,  you  should 
have  a  written  contract  with  the  consortium 
manager.  The  contract  should  specify 
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•  The  specific  services  you  are 
purchasing. 

•  The  price  you  will  pay  and  how  it  is 
calculated,  the  schedule  upon  which 
you  will  pay,  and  any  discounts  to 
which  you  may  be  entitled. 

•  That  all  services  will  be  delivered  in 
accordance  with  49  CFR  parts  40, 
653,  and  654,  and  other  applicable 
Federal  laws  and  regulations;  that  it 
is  the  responsibility  of  the  consor- 
tium manager  to  stay  current  on 
these  requirements;  and  that  the 
consortium  manager  will  immedi- 
ately change  consortium  policies  and 
procedures  to  comply  with  changes 
in  laws  and  regulations.  You  will 
agree  to  renegotiate  fees  retroac- 
tively to  the  date  of  the  change 
within  45  days  after  the  change 
becomes  effective  if  sufficient  time  is 
not  available  prior  to  the  change. 

•  The  contract  term.  Because  drug 
testing  prices  have  fallen  steadily,  it 
is  probably  in  your  best  interest  not 
to  negotiate  for  a  term  of  more  than 
one  year  unless  you  have  the  right  to 
renegotiate  price  at  the  end  of  a 
year.  It  is  anticipated  that  initial 
alcohol  testing  costs  will  also  decline 
over  several  years.  Both  parties 
should  have  the  right  to  break  the 
contract  for  cause,  and  you  should 
be  able  to  withdraw  on  60  days 
written  notice. 

•  That  you  have  the  right  to  examine 
consortium  facilities,  records,  and 
procedures  at  your  expense  upon 
reasonable  notice  (e.g.,  one  week). 
Review  of  BAT,  urine  collection  site 
service  records,  MRO  files,  and 
laboratory  reports  will  be  conducted 
by  a  transit  agency  official  or  a  third 
party  authorized  to  access  such  con- 


fidential records  and  who  will  hold 
personal  information  in  confidence. 

•  That  you  will  receive  monthly 
reports  of  activities  related  to  your 
transit  agency.  If  those  services 
include  testing  or  training,  the 
reports  will  be  in  a  format  analo- 
gous to  the  annual  reports  required 
by  FTA.  The  monthly  reports  will 
include  both  monthly  and  year-to- 
date  statistics.  The  consortium  will 
be  responsible  for  preparing  appro- 
priate parts  of  the  MIS  report  for 
the  transit  system's  submission  to 
FTA  (see  Figure  9-2). 

•  Timeliness  requirements.  Since  the 
consortium  potentially  adds  an  addi- 
tional administrative  layer  to  your 
testing  program,  you  must  ensure 
that  it  acts  expeditiously  to  avoid 
negative  effects  on  your  employees 
or  your  operations  through  unneces- 
sary reporting  delays.  You  may  wish 
to  negotiate  liquidated  damages 
clauses  for  consortium  failures  in 
this  area. 

•  Quality  control  requirements.  The 
consortium  should  implement 
appropriate  quality  control  proce- 
dures, including  blind  sample  labo- 
ratory specimens  for  drug  testing,  as 
required. 

How  to  Explore  Consortia  Further 

If  you  think  that  a  consortium  is  an 
option  your  transit  system  should  consider, 
here  are  some  things  you  might  do  to  get 
more  information: 

•  Contact  other  transit  systems  partici- 
pating in  consortia,  ask  about  their 
experience,  and  find  out  whether 
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their  approaches  might  work  for 
you. 

•   Consider  which  of  the  consortium 
models  might  best  serve  your  needs. 
As  discussed  above,  the  cooperative 
purchasing  model  is  not  technically 
a  consortium  under  FTA  regula- 
tions. Still,  if  all  you  are  interested 
in  is  better  pricing,  then  this  may  be 
a  viable  program  approach  for  you. 
You  may  find  such  a  purchasing 
cooperative  already  in  place  through 
local  organizations  such  as  Cham- 
bers of  Commerce. 

Separate  Entity  Model.  If  you  believe 
the  separate  entity  model  might  be  best, 
you  have  two  options:  to  create  or  to  buy. 
There  may  be  an  existing  consortium,  per- 
haps providing  testing  services  to  State 
government  or  to  another  transportation 
mode,  which  you  might  join. 

Remember,  though,  other  transporta- 
tion modes  subject  to  their  own  USDOT 
regulations  may  have  regulatory  require- 
ments that  differ  from  those  of  the  transit 
industry.  You  must  ensure  that  the  consor- 
tium will  comply  with  the  FTA  regulations 
in  all  respects.  In  addition,  if  the  existing 
consortium  does  not  provide  all  required 
services,  you  must  make  separate  arrange- 
ments for  those  services.  Your  system 
might  provide  them  internally  or  purchase 
them  elsewhere. 

Forming  your  own  consortium  from 
scratch  might  be  the  best  approach  for 
ensuring  that  the  consortium  will  be  fully 
compliant  with  FTA  regulations.  If  you 
pursue  this  model,  you  will  need  to  identify 
other  transit  agencies  interested  in  partici- 
pating. Your  personal  network.  State-wide 


transit  association,  or  State  department  of 
transportation  may  be  useful  in  identifying 
other  interested  transit  agencies,  just  as 
they  might  be  useful  in  helping  you  identify 
existing  consortia  that  you  might  choose  to 
join. 

Managing  Partner  Model.  If  you  are  a 

small  transit  operator  with  a  neighboring 
large  transit  operator,  this  may  be  a 
particularly  attractive  model.  Contact  the 
large  transit  operator  to  determine  how 
that  operator  is  implementing  the  drug  and 
alcohol  regulations.  Many  large  operators 
have  had  their  own  programs  for  many 
years,  and  they  may  be  able  to  accommo- 
date your  needs  fairly  effortlessly  and  inex- 
pensively. Also  contact  your  State  trans- 
portation department,  which  may  operate  a 
program  and  may  be  able  to  accommodate 
your  needs  as  well. 

External  Management  Model.  This 
model  is  really  a  subcategory  of  the  other 
models.  Each  of  the  other  models  might 
be  internally  or  externally  managed. 
Indeed,  even  in  the  absence  of  a  consor- 
tium, an  individual  transit  agency  might 
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choose  to  contract  out  the  management  of 
its  substance  abuse  program. 

Many  national  and  regional  manage- 
ment companies  provide  services  of  varying 
quality  in  this  area.  Some  are  excellent  and 
may  provide  you  with  a  better  program 
than  you  could  operate  on  your  own. 
Others  may  leave  you  out  of  compliance 
with  the  FTA  regulations.  The  experience 
of  other  employers,  particularly  transit 
agencies,  will  be  your  best  guide.  As  you 
select  a  management  company,  remember 
to  check  references  thoroughly  and  to 
employ  a  detailed  written  contract  specify- 
ing your  requirements. 


Best  Practice 

Pooling  Resources 

A  consortium  of  seven  transit  agencies  was 
established  to  pool  talents  in  an  effort  to 
meet  the  FTA  regulations. 

Due  to  the  geographic  closeness  and  density 
of  populations  served  by  the  transit  agen- 
cies, the  consortium  members  felt  it  would 
be  beneficial  to  collectively  develop  as  much 
of  the  drug  and  alcohol  testing  program  as 
they  could,  each  member  pulling  from  its 
own  special  areas  of  expertise. 

As  it  turned  out,  the  consortium  members 
worked  collectively  to  develop  common 
RFPs,  contract  specifications,  and  common 
language  for  policy  statements.  However, 
each  transit  agency  developed  its  own  policy 
and  program  using  parts  of  the  consortium- 
developed  material. 

One  area  of  special  value  to  the  consortium 
members  was  the  ability  to  pool  employees 
and  to  obtain  a  better  price  for  services 
such  as  collection  services  and  laboratory 
analysis.  Another  advantage  with  this  con- 
sortium approach  was  that  it  gave  the 
organizations  a  chance  to  hear  other's  opin- 
ions on  how  to  implement  the  regulations, 
as  well  as  different  "readings"  or 
understandings  of  the  regulations. 

This  type  of  consortium  approach  to 
developing  a  drug  and  alcohol  program  is  a 
model  of  how  multiple  transit  agencies, 
pooling  individually  limited  resources,  are 
able  to  develop  a  far  more  comprehensive 
and  sound  program  than  they  would  be 
able  to  do  individually. 
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Chapter  12. 

BUSINESS  ANALYSIS 

Transit  agencies  instituting  FTA- 
mandated  drug  and  alcohol  testing  pro- 
grams will  incur  costs  to  perform  certain 
activities,  such  as  to  write  policies,  train 
employees  and  supervisors,  notify  employ- 
ees that  they  need  to  be  tested,  perform 
tests,  and  analyze  the  results.  These  and 
related  costs  were  calculated  for  the  entire 
transit  industry  when  the  drug  and  alcohol 
rules  were  written.  Summaries  of  these 
costs  can  be  found  in  the  Economic  Analy- 


sis section  of  the  final  rules  that  were  pub- 
lished in  the  Federal  Register,  on 
February  15,  1994  (see  Appendix  I). 

Your  transit  agency  may  incur  other 
costs  as  well,  depending  on  local  policy 
decisions  that  are  beyond  the  requirements 
of  the  FTA.  For  example,  you  may  choose 
to  test  for  additional  drugs,  to  remove 
employees  from  duty  immediately  following 
a  reasonable  suspicion  test  while  waiting 
for  results  from  the  laboratory,  to  require 
follow-up  testing  for  longer  than  one  year, 
or  to  offer  rehabihtation  to  employees. 
These  costs,  because  they  result  from 
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activities  not  required  by  the  FTA,  were 
not  included  in  the  regulatory  impact 
analyses. 

To  assist  your  planning  and  budgeting 
efforts,  costs  were  calculated  for  a  typical, 
but  hypothetical,  transit  agency  to  comply 
with  the  drug  and  alcohol  rules  (Fig- 
ures 12-1  and  12-2).  These  calculations 
were  made  using  the  same  computer  model 
used  in  the  regulatory  impact  analyses  for 
the  FTA  rules.  Several  key  "drivers"  of 
costs  are  described  in  the  tables.  Keep  in 
mind  that  these  are  industry-wide  values, 
based  on  several  surveys  from  1991  through 
1993.  Your  costs  and  rates  will  undoubt- 
edly vary  due  to  differences  in  number  of 
employees,  distances  to  testing  locations, 
positive  rates,  additional  activities,  etc. 


Best  Practices 

Business  Analysis 

One  transit  agency's  experience  demonstrates  the 
benefits  of  a  thoughtful  business  analysis.  The 
agency  was  interested  both  in  EAP  and  drug 
testing  services.  Because  it  had  been  conducting 
drug  testing  for  several  years  and  was  aware  of 
those  costs,  its  main  uncertainty  regarded  the 
costs  of  EAP  services  and  whether  it  would  be 
more  cost  beneficial  to  provide  these  services  in- 
house  or  to  contract  them  out  The  agency's 
intent  was  to  provide  a  full  range  of  services  to 
its  employees  and  their  families.  These  services 
would  include  more  than  simply  assessing  and 
counseling  those  testing  positive  for  drug  usage, 
although  the  latter  was  an  important  program 
component  Finally,  it  was  important  to  this 
particular  transit  agency  that  the  EAP  offices  be 
located  off-premises  since  it  was  felt  that  this 
would  enhance  confidentiality  and  encourage 
voluntary  use  of  the  resource  by  employees. 

The  transit  agency  first  looked  at  typical  EAPs 
in  the  public  sector  to  assist  in  its  decision.  It 
looked  at  what  it  considered  to  be  comparable 
transit  systems  to  see  what  their  approaches 
were,  but  found  most  of  these  systems  too  large 
for  direct  comparison.  It  also  looked  at  City, 
County,  and  State  EAPs.  Finally,  it  reviewed 
the  EAPs  and  approaches  of  the  private  sector. 

The  agency  next  considered  the  costs  of  operat- 
ing its  own  program.  With  minimum  staffing 
(one  licensed  professional  who  met  minimum 
qualifications  and  one  secretary),  the  agency 
estimated  annual  salary  costs  at  $80,000,  plus 
benefits.  When  equipment  (e.g.,  computer,  soft- 
ware, appropriate  filing  cabinets),  off-premises 
counseling  and  administrative  space,  and  sup- 
plies were  added,  the  estimated  annual  cost  rose 
to  over  $150,000. 

Next,  the  agency  solicited  bids  from  contractors 
to  provide  both  its  EAP  and  drug  testing  ser- 
vices. The  system  received  8  bids  all  in  the 
$60,000  to  $65,000  range,  or  less  than  half  the 
cost  of  providing  the  services  themselves.  One  of 
the  bids  was  accepted  and  the  transit  agency 
now  receives  drug  testing  and  EAP  services  from 
an  outside  vendor. 
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Figure  12-L  Factors  in  Calculating  What  It  Will  Cost  Hypothetical  Transit  Agency  Subject  to 
the  FTA  Drug  and  Alcohol  Testing  Regulations:  Inputs 


Item 

Value 

N^iimHrf=*r  r\f  cjiff^tv-cPTiQitivf*  pmnlovppQ  ^mr'liirliTiQ  QiinprviQorQ  who  npr- 

form  safety-sensitive  functions) 

250  (and  growing 
at  1/2  of  1%  per 
year) 

Number  of  supervisors  who  must  be  trained  to  perform  reasonable  sus- 

20  (and  growing 

picion  uetermmanons 

at  Vz  of  1%  per 

year) 

Drug 

Alcohol 

Number  of  Tests  Administered  and  Number  of  Positive  Results 

Testing 

Testing 

Number  of  tests  given  each  year  (average  over  first  10  years) 

Pre-employment 

21 

36 

Reasonable  Susoicion 

15 

15 

Post-Accident 

60 

60 

Random 

125 

16 

Return  to  Duty/Follow-Up 

37 

17 

Total 

258 

144 

Number  oi  positive  tests  each  year  (average  over  iirst  10  years) 

Pre-employment 

1.1 

0.2 

Reasonable  Suspicion 

1.1 

2.1 

Post-Accident 

2.6 

1.3 

Random 

3.4 

0.1 

Return  to  Duty/Follow-Up 

2.1 

1.8 

Total 

10.3 

5.5 

Cost 

Item 

Drug 
Testing 

Alcohol 
Testing 

Year  1* 

$44,472 

$20,197 

Years  2  through  10  (average  of  each  year) 

$36,088 

$13,673 

Total  for  10  years 

$369,264 

$143,254 

Per  safety-sensitive  employee,  per  year 

$148 

$57 

Year  1  costs  are  higher  due  to  program  startup  costs  and  train- 
ing. Please  see  Chapter  1,  "Introduction,"  for  a  discussion  of 
which  year  each  type  of  transit  agency  is  required  to  begin 
testing. 
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chapter  13. 

THE  DRUG-FREE 
WORKPLACE  ACT  OF 
1988 

Congress  enacted  the  Drug-Free  Work- 
place Act  (DFWA)  of  1988  on  Novem- 
ber 18,  1988.  This  act  (Pub.  L.  100-690, 
title  V,  subtitle  D)  requires  recipients  of 
Federal  funds  to  certify  that  they  will  pro- 
vide drug-free  workplaces  for  their 
employees. 

Agencies  that  receive  FTA  funding 
directly  from  the  FTA  must  comply  with 
the  DFWA.  Generally  speaking,  any  transit 
agency  subject  to  the  FTA  drug  and  alco- 
hol rules  is  also  subject  to  the  DFWA. 

The  DFWA  is  reprinted  in  Appendix  I 
of  these  guidelines. 
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Section  1.  REQUIREMENTS 

This  act  applies  to  direct  recipients  of 
Federal  monies  of  $25,000  or  more.  To 
comply  with  the  act,  recipients  must 

•  Certify  that  their  workplaces  are 
drug-free. 

•  Publish  and  distribute  a  written  pol- 
icy on  substance  abuse  that  notifies 
employees  that  the  unlawful  manu- 
facture, distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the 
workplace. 

•  Make  an  ongoing,  good  faith  effort 
to  maintain  a  drug-free  workplace. 

•  Establish  an  employee  education 
program  that  informs  employees  of 
the  dangers  of  drug  abuse,  the 
employer's  written  policy  provisions, 
and  the  possible  penalties  for  drug 
abuse  violations. 

•  Require  each  employee  to  notify  the 
transit  agency  within  five  days  of  any 
criminal  drug  statute  conviction  for 
a  violation  occurring  in  the 
workplace. 

•  Notify  the  Federal  government  of 
each  violation  within  10  days  of 
notification  from  the  employee. 

•  Within  30  days  following  conviction, 
impose  sanctions  on  the  employee. 
These  sanctions  include  (1)  appro- 
priate personnel  action  or  (2)  the 
employee's  satisfactory  participation 
in  a  rehabilitation  program. 


Section  2.  GRANT 
CERTIFICATION 

For  the  purposes  of  this  act,  the  term 
"grant"  includes  only  direct  assistance  from 
the  FTA  to  a  grantee.  That  is,  if  a  Federal 
agency  provides  financial  assistance  to  a 
State,  which  in  turn  passes  the  assistance  to 
the  transit  agency,  only  the  State  agency 
that  receives  the  assistance  directly  (and 
not  the  local  transit  agency)  is  required  to 
make  a  drug-free  certification  under  the 
regulation. 

A  grantee  is  required  to  make  the  certi- 
fication for  each  grant.  The  one  exception 
to  this  rule  is  for  a  State,  including  a  State 
agency.  A  State  may  elect  to  make  a  single 
annual  certification  to  the  FTA  from  which 
it  obtains  grants,  rather  than  making  a 
separate  certification  for  each  grant.  Con- 
sequently, if  a  State  agency  receives  grants 
under  a  number  of  different  programs  from 
the  FTA,  only  one  certification,  rather  than 
multiple,  annual  certifications,  has  to  be 
made. 

The  FTA  DFWA  Certification  is  pro- 
vided in  the  Sample  Documentation  section 
at  the  end  of  this  chapter. 

Sections.  SANCTIONS 

The  imposition  of  sanctions  under  this 
act  requires  a  written  determination  of  vio- 
lation from  the  "agency  head"  or  designee. 
The  first  ground  for  sanctions  is  false  certi- 
fication (e.g.,  an  employee  awareness  pro- 
gram was  never  established).  The  second 
ground  for  violation  of  the  act  is  failure  to 
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comply  with  the  requirements  of  the  certifi- 
cation (e.g.,  the  employee  awareness  pro- 
gram that  was  established  was  not  on- 
going). The  third  is  that  "such  a  number  of 
employees  of  the  grantee"  have  been  con- 
victed of  criminal  drug  statute  violations 
occurring  in  the  workplace  "as  to  indicate 
that  the  grantee  has  failed  to  make  a  good 
faith  effort  to  provide  a  drug-free 
workplace." 

It  is  important  to  note  that  criminal 
drug  statute  violations  by  employees  not 
occurring  in  the  workplace  would  not  trig- 
ger sanctions.  Likewise,  indication  of  drug 
abuse  by  employees  in  the  workplace  that 
does  not  result  in  criminal  convictions 
would  not  trigger  sanctions. 

Violations  of  the  act  may  result  in 
(1)  suspension  of  payments  under  the 


grant,  (2)  suspension  or  termination  of  the 
grant  itself,  or  (3)  suspension  or  debarment 
of  the  recipient.  The  decision  of  which 
sanction  or  sanctions  to  apply  in  a  particu- 
lar case  is  left  to  the  discretion  of  the  FTA. 
As  with  other  debarments,  the  debarred 
recipient  is  ineligible  for  any  award  from 
any  Federal  agency  during  the  term  of  the 
debarment,  which  may  be  up  to  five  years 
in  the  case  of  a  debarment  under  this  act. 
The  agency  head  may  waive  with  respect  to 
a  particular  grant,  in  writing,  a  suspension 
if  the  agency  head  determines  that  such  a 
waiver  would  be  in  the  public  interest. 
This  authority  cannot  be  delegated  to  any 
other  Federal  official. 

The  DFWA  does  not  require  that 
employers  test  employees  for  drugs  or  alco- 
hol or  for  employers  to  pay  the  cost  of 
rehabilitation. 
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DRUG-FREE  WORKPLACE  ACT  CERTIFICATION 
FOR  A  PUBLIC  OR  PRIVATE  ENTITY 

1.  The   

(Name  of  Applicant  for  a  Grant  or  Cooperative  Agreement) 
certifies  that  it  will  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance  is 
prohibited  in  the  Applicant's  workplace  and  specifying 
the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program 
to  inform  employees  about — 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  Applicant's  policy  of  maintaining  a  drug-free 
workplace; 

(3)  Any  available  drug  counseling,  rehabilitation, 
and  employee  assistance  programs;  and, 

(4)  The  penalties  that  may  be  imposed  upon  employees 
for  drug  abuse  violations  occurring  in  the 
workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be 
engaged  in  the  performance  of  the  grant  or  cooperative 
agreement  be  given  a  copy  of  the  statement  required  by 
paragraph  (a) ; 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under 
the  grant  or  cooperative  agreement,  the  employee  will — 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her 
conviction  for  a  violation  of  a  criminal  drug 
statute  occurring  in  the  workplace  no  later  than 
five  calendar  days  after  such  conviction; 

(e)  Notifying  the  Federal  agency  in  writing,  within  ten 
calendar  days  after  receiving  notice  under  subparagraph 
(d) (2)  from  an  employee  or  otherwise  receiving  actual 
notice  of  such  conviction.    Employers  of  convicted 
employees  must  provide  notice,  including  position  title, 
to  every  project  officer  or  other  designee  on  whose 
project  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.    Notice  shall  include 
the  identification  number (s)  of  each  affected  grant  or 
cooperative  agreement. 
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(f)  Taking  one  of  the  following  actions,  within  3  0  calendar 
days  of  receiving  notice  under  subparagraph  (d) (2) ,  with 
respect  to  any  employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent 
with  the  requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a  Federal,  State,  or 
local  health,  law  enforcement,  or  other  appropriate 
agency ; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),   (b),   (c),   (d),   (e),  and  (f) . 

2.     The  Applicant's  headquarters  is  located  at  the  following 

address.     The  addresses  of  all  workplaces  maintained  by  th* 
Applicant  are  provided  on  an  accompanying  list. 

Name  of  Applicant: 
Address: 
City: 
County : 
State: 
Zip  code: 


(Signature  of  Authorized  Official) 


(Title  of  Authorized  Official) 


(Name  of  Applicant) 


(Date) 
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AA 

Alcoholics  Anonymous 

ADA 

Americans  with  Disabilities  Act 

BAT 

Breath  Alcohol  Technician 

CDL 

Commercial  Driver's  License 

CFR 

Code  of  Federal  Regulations 

DFWA 

Drug-Free  Workplace  Act 

DHHS 

Department  of  Health  and  Human  Services 

DOT 

Department  of  Transportation 

EAP 

Employee  Assistance  Program 

EAPA 

Employee  Assistance  Professional  Association 

EASNA 

Employee  Assistance  Society  of  North  America 

EBT 

Evidential  Breath  Testing  (device) 

EMIT 

Enzyme  Multiplied  Immunoassay  Technique 

FAA 

Federal  Aviation  Administration 

FHWA 

Federal  Highway  Administration 

FPIA 

Fluorescein  Polarization  Immunoassay 

FRA 

Federal  Railroad  Administration 

FTA 

Federal  Transit  Administration 

GC 

Gas  Chromatograph 

GC/MS 

Gas  Chromatography/Mass  Spectrometry 

MRO 

Medical  Review  Officer 

MS 

Mass  Spectrometer 

NCADI 

National  Clearinghouse  for  Alcohol  and  Drug  Information 

NHTSA 

National  Highway  Traffic  Safety  Administration 

NIDA 

National  Institute  on  Drug  Abuse 

NTSB 

National  Transportation  Safety  Board 

prp 

p  Ti  r*\/r*l  1 H 1  Ti  p 

PM 

Program  Manager 

RFP 

Request  for  Proposal 

RIA 

Radio  Immunoassay 

RSPA 

Research  and  Special  Programs  Administration 
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SAID 

Substance  Abuse  Information  Database 

SAMHSA 

Substance  Abuse  Mental  Health  Services  Administration 

SAP 

Substance  Abuse  Professional 

SAPAA 

Substance  Abuse  Program  Administrators  Association 

SS 

Safety-Sensitive 

THC 

delta-9-tetrahydrocannabinol  (marijuana) 

UMTA 

Urban  Mass  Transportation  Administration 

USCG 

United  States  Coast  Guard 
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Appendix  B.  Additional  Resources 


Newsletters 

Business  Research  Publications.  Drugs  in  the  Workplace,  BRP  Publications,  Inc.,  817  Broad- 
way, New  York,  NY  10013,  (212)  673-4700. 

Institute  for  a  Drug-Free  Workplace.  The  Drug-Free  Workplace  Report,  Institute  for  a  Drug- 
Free  Workplace,  1301  K  Street,  N.W.,  East  Tower,  Suite  1010,  Washington,  D.C.  20005,  (202) 
842-7400. 

PaceCom  Incorporated.  Drug  Detection  Report,  Pace  Publications,  443  Park  Avenue  South, 
New  York,  NY  10016,  (212)  685-5450. 

Washington  Crime  News  Services.  Narcotics  Demand  Reduction  Digest,  Washington  Crime 
News  Services,  3918  Prosperity  Ave.,  Suite  318,  Fairfax,  VA  22031,  (703)  573-1600. 

Buraff  Publications.  The  National  Report  on  Substance  Abuse,  1350  Connecticut  Ave.,  N.W., 
Suite  1000,  Washington  D.C.  20036-1701,  (202)  862-0990. 

First  Health  Group.  Small  Business  Employee  Assistance,  First  Health  Group,  P.O.  Box  21, 
Merrifield,  VA  22116,  (703)  818-7682. 

FTA  Publications 

Urban  Mass  Transportation  Administration,  Random  Drug  Testing  Manual,  September  1991, 
National  Technical  Information  Service,  Springfield,  VA  22161. 

Urban  Mass  Transportation  Administration,  Substance  Abuse  in  the  Transit  Industry,  November 
1991,  National  Technical  Information  Service,  Springfield,  VA  22161. 

Urban  Mass  Transportation  Administration,  Employee  Assistance  Program  for  Transit  Systems, 
September  1991,  Report  No.  UMTA-CT-06-0020-1,  National  Technical  Information  Service, 
Springfield,  VA  22161. 

Databases 

U.S.  Department  of  Labor,  Substance  Abuse  Information  Database  (SAID),  1-800-775-SAID. 
Professional  Associations 

American  Association  of  Medical  Review  Officers,  6320  Quadrangle  Drive,  Suite  340,  Chapel 
Hill,  NC  27514. 

American  College  of  Occupational  and  Environmental  Medicine,  55  West  Seegers  Road, 
Arlington  Heights,  IL  60005. 
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Employee  Assistance  Professionals  Association  (EAPA),  4601  North  Fairfax  Drive,  Suite  1001, 
Arlington,  VA  22203 

Employee  Assistance  Society  of  North  America  (EASNA),  2728  Phillips,  Berkeley,  MI  48072. 

National  Association  of  Alcoholism  and  Drug  Abuse  Counselors,  3717  Columbia  Pike,  Suite  300, 
Arlington,  VA  22204-4254. 

Substance  Abuse  Program  Administrators  Association  (SAPAA),  P.O.  Box  158694,  Nashville,  TN 
37215-8694. 

Department  of  Labor  Publications 

U.S.  Department  of  Labor.  An  Employer's  Guide  to  Dealing  with  Substance  Abuse,  October 
1990,  The  National  Clearinghouse  for  Alcohol  and  Drug  Information,  P.O.  Box  2345, 
Rockville,  MD  20847,  1-800-729-6686;  FAX  (301)  468-6433. 

U.S.  Department  of  Labor.  What  Works:  Workplaces  Without  Alcohol  and  Other  Drugs, 
October  1991,  The  National  Clearinghouse  for  Alcohol  and  Drug  Information,  P.O.  Box  2345, 
Rockville,  MD  20847,  1-800-729-6686;  FAX  (301)  468-6433. 

U.S.  Department  of  Labor.  What  Works:  Workplaces  Without  Drugs,  August  1990,  The 
National  Clearinghouse  for  Alcohol  and  Drug  Information,  P.O.  Box  2345,  Rockville,  MD 
20847,  1-800-729-6686;  FAX  (301)  468-6433. 

Additional  Resources 

Center  for  Substance  Abuse  Protection,  (1-800-843-4971) 

Model  Plan  for  a  Comprehensive  Drug-Free  Workplace  Program,  1990,  DHHS  Publication  No. 
(ADM)  90-1635,  The  National  Clearinghouse  for  Alcohol  and  Drug  Information,  P.O.  Box 
2345,  Rockville,  MD  20847,  1-800-729-6686;  FAX  (301)  468-6433. 

Comprehensive  Procedures  for  Drug  Testing  in  the  Workplace,  1991,  DHHS  Publication  No. 
(ADM)  91-1731,  The  National  Clearinghouse  for  Alcohol  and  Drug  Information,  P.O.  Box 
2345,  Rockville,  MD  20847,  1-800-729-6686;  FAX  (301)  468-6433. 

Publications  Catalog,  1993,  The  National  Clearinghouse  for  Alcohol  and  Drug  Information, 
P.O.  Box  2345,  Rockville,  MD  20847,  1-800-729-6686;  FAX  (301)  468-6433. 

Blind  Sample  (Quality  Control),  A  listing  of  the  organizations  that  provide  samples  can  be 
received  from  DHHS,  Division  of  Workplace  Programs,  (301)  443-6014. 

FTA  Safety  &  Security  Bulletin  Board  (1-800-231-2061). 
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Appendix  C.  Americans  with  Disabilities 

Act  Discussion 


This  discussion  is  reprinted  from  the  February  15,  1994  Federal  Register  (59  FR  7311)  for 
your  reference.  The  Department  referenced  here  refers  to  the  Department  of  Transportation. 

The  Americans  with  Disabilities  Act  and  DOT  Drug  and  Alcohol  Testing 

The  Americans  with  Disabihties  Act  of  1990  (ADA)  (Pub.  L.  101-36)  does  not,  in  any  way, 
preclude  or  interfere  with  employers'  compliance  with  the  Department's  new  or  existing  drug 
and  alcohol  testing  regulations.  However,  Title  I  of  the  ADA,  which  prohibits  discrimination 
against  a  "qualified  individual  with  a  disability,"  may  affect  the  personnel  actions  an  employer 
might  wish  to  take  with  respect  to  some  individuals  who  test  positive  for  alcohol  or  drugs,  or 
otherwise  violate  the  prohibitions  of  the  Department's  drug  and  alcohol  rules. 

Title  I  covers  employers  who  have  15  or  more  employees  for  more  than  20  calendar  weeks 
in  a  year  (§101(5)(A)).  (Until  July  26,  1994,  only  employers  with  25  or  more  such  employees 
are  covered.)  Covered  employers  may  not  discriminate  against  a  qualified  individual  with  a 
disability  with  respect  to  applications,  hiring,  advancement,  discharge,  compensation,  or  other 
terms,  conditions,  or  privileges  of  employment  (§102(a)). 

Before  discussing  the  effect  Title  I  may  have  on  an  employer  personnel  action  following  a 
positive  DOT-mandated  drug  or  alcohol  test  or  other  violations  of  DOT  drug  and  alcohol 
rules,  it  is  important  to  note  the  specific  ADA  provisions  that  address  DOT  drug  and  alcohol 
rules.  The  ADA  specifically  authorizes  employers  covered  by  DOT  regulations  to  require  their 
employees  to  comply  with  the  standards  established  in  those  regulations,  including  complying 
with  any  rules  that  apply  to  employment  in  safety-sensitive  positions  as  defined  in  the  DOT 
regulations  (§104(c)(5)(C)).  By  authorizing  employers  to  require  employees  to  comply  with 
the  standards  in  DOT  rules,  this  provision  authorizes  compliance  not  only  with  testing  provi- 
sions of  the  rules,  but  also  of  other  drug-  and  alcohol-related  provisions  that  affect  safety- 
sensitive  employees  (e.g.,  pre-duty  abstinence,  on-the-job  use).  The  legality  under  the  ADA  of 
employer  compliance  with  DOT  drug  and  alcohol  requirements  other  than  those  concerning 
testing  is  underlined  by  several  other  provisions  of  Title  I.  An  employer  may  prohibit  the  use 
of  drugs  and  alcohol  in  the  workplace,  may  require  that  employees  not  be  under  the  influence 
of  alcohol  or  be  engaging  in  the  illegal  use  of  drugs  in  the  workplace,  and  may  require  that 
employees  conform  to  the  requirements  for  the  Drug-Free  Workplace  Act  (Pub.  L.  100-690, 
Title  V,  Subtitle  D)  (§104(c)(l-3)). 

Concerning  drug  and  alcohol  testing  and  its  consequences,  the  statute  further  provides  that 
nothing  in  Title  I  shall  be  construed  to  encourage,  prohibit,  restrict,  or  authorize  the  otherwise 
lawful  exercise  by  entities  subject  to  the  jurisdiction  of  the  Department  of  Transportation  of 
authority  to  (1)  test  employees  of  such  entities  in,  and  applicants  for,  positions  involving  safety- 
sensitive  duties  for  the  illegal  use  of  drugs  and  for  on-duty  impairment  by  alcohol;  and 
(2)  remove  such  persons  who  test  positive  for  illegal  use  of  drugs  and  on-duty  impairment  by 
alcohol  pursuant  to  paragraph  (1)  from  safety-sensitive  duties  in  implementing  subsection  (c). 
(Subsection  (c)  includes  the  statutory  language  cited  above  [§104(e)].)  These  ADA  provisions 
clearly  specify  that  the  ADA  does  not  interfere  with  the  compliance  by  covered  employers  with 
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DOT  regulations  concerning  drug  and  alcohol  use,  including  requirements  for  testing  and  for 
removing  persons  who  test  positive  from  safety-sensitive  functions.  Under  the  ADA,  an 
employer  is  not  viewed  as  "discriminating"  for  following  the  mandates  of  DOT  drug  and 
alcohol  rules. 

In  considering  the  effects  on  the  personnel  actions  that  employers  choose  to  take  after  a 
safety-sensitive  employee  tests  positive  for  drugs  or  alcohol  or  otherwise  violates  DOT  drug  or 
alcohol  rules,  it  is  important  to  note  that  the  ADA's  prohibition  of  employment  discrimination 
applies  only  with  respect  to  a  "qualified  individual  with  a  disability."  The  ADA  specifically 
provides  that  an  employee  or  applicant  who  is  currently  engaging  in  the  illegal  use  of  drugs  is 
not  a  "qualified  individual  with  a  disability"  (§104(a)).  The  ADA  does  not  protect  such  an 
employee  from  adverse  personnel  actions.  For  purposes  of  the  ADA,  the  drugs  that  trigger 
this  provision  are  those  the  use,  possession,  or  distribution  of  which  is  prohibited  by  the  Con- 
trolled Substances  Act  (§101(6)).  The  five  drugs  for  which  DOT  mandates  tests  fit  this  defini- 
tion (alcohol  is  not  a  drug  covered  by  the  Controlled  Substances  Act). 

What  does  "currently  engaging"  in  the  illegal  use  of  drugs  mean?  According  to  the  Equal 
Employment  Opportunity  Commission  (EEOC),  whose  rules  carry  out  Title  I,  the  term  "cur- 
rently engaging"  is  not  intended  to  be  limited  to  the  use  of  drugs  on  the  day  of,  or  within  a 
matter  of  days  or  weeks  of,  the  employment  action  in  question.  Rather,  the  provision  is 
intended  to  apply  to  the  illegal  use  of  drugs  that  has  occurred  recently  enough  to  indicate  that 
the  individual  is  actively  engaged  in  such  conduct  (56  FR  35745-46,  July  26,  1991).  It  is  clear 
that  an  individual  who  has  a  positive  result  on  a  DOT-mandated  drug  test  is  currently  engag- 
ing in  ihc  illegal  use  of  drugs.  Therefore,  under  Title  I,  an  employer  may  discharge  or  deny 
employment  to  an  individual  who  has  a  positive  result  on  a  DOT-mandated  drug  test. 

This  provision  that  an  individual  who  is  currently  engaging  in  the  illegal  use  of  drugs  is  not 
a  "qualified  individual  with  a  disability"  does  not  apply,  of  course,  if  the  individual  is  errone- 
ously regarded  as  engaging  in  the  illegal  use  of  drugs.  In  addition,  if  an  individual,  even  a 
former  user  of  illegal  drugs,  is  not  currently  engaging  in  the  illegal  use  of  drugs  and  (1)  has 
successfully  completed  a  supervised  rehabilitation  program  or  otherwise  has  been  successfully 
rehabilitated,  or  (2)  is  participating  in  a  supervised  rehabilitation  program,  the  individual  can 
continue  to  be  regarded  as  a  "qualified  individual  with  a  disability,"  if  the  individual  is  other- 
wise entitled  to  this  status  (§104(b)).  An  employer  may  seek  reasonable  assurance  that  an 
individual  is  not  currently  engaging  in  the  illegal  use  of  drugs  (including  requiring  a  drug  test) 
or  is  in  or  has  completed  rehabilitation.  Some  employers  (EEOC  uses  the  example  of  a  law 
enforcement  agency)  may  also  be  able  to  impose  a  job  qualification  standard  that  would 
exclude  someone  with  a  history  of  drug  abuse  if  it  can  show  that  the  standard  is  job-related 
and  consistent  with  business  necessity  (56  FR  35746,  July  26,  1991). 

Unlike  the  situation  with  respect  to  current  use  of  illegal  drugs,  the  use  of  alcohol  contrary 
to  law.  Federal  regulation,  or  employer  policy  does  not  deprive  an  individual  of  status  as  a 
"qualified  individual  with  a  disability"  that  he  or  she  would  otherwise  have  under  Title  I.  An 
individual  is  protected  by  Title  I,  however,  only  if  the  individual  has  a  disabihty  in  the  first 
place.  (This  is  also  true  with  respect  to  a  former  drug  user  or  any  other  individual  who  seeks 
the  protection  of  the  ADA.)  To  have  a  disability,  an  individual  must  have  a  "physical  or 
mental  impairment  that  substantially  limits  one  or  more  major  life  activities  of  such  individual, 
a  record  of  such  impairment,  or  being  regarded  as  having  such  impairment"  (§1(2)).  While,  as 
the  EEOC  notes  in  its  Title  I  regulation,  "individuals  disabled  by  alcoholism  are  accorded  the 
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same  protections  accorded  other  individuals  with  disabilities"  (56  FR  35752,  July  26,  1991),  not 
all  individuals  who  use  alcohol  in  violation  of  the  law,  Federal  regulation,  or  employer  policy 
are  "disabled  by  alcoholism." 

The  courts  interpreting  section  504  of  the  Rehabilitation  Act  of  1973  (with  which  ADA 
employment  provisions  are  intended  to  be  consistent)  have  concluded  that  alcoholism  can  be  a 
disability  which  may  call  for  reasonable  accommodation.  See,  e.g..  Walker  v.  Weinberger,  600 
F.Supp.  757  (D.D.C.,  1985);  Tinch  v.  Walters,  765  F.2d  599  (6th  Cir.,  1985);  McKelvey  v. 
Walters,  596  F.Supp.  1317  (D.D.C.,  1984);  Anderson  v.  University  of  Wisconsin,  665  F.Supp. 
1372  (W.D.  Wis.,  1987),  aff d  841  F.2d  737  (7th  Cir.,  1988);  Richardson  v.  Postal  Service,  613 
F.Supp.  1213  (D.D.C.,  1985);  and,  Sullivan  v.  City  of  Pittsburgh,  811  F.2d  171  (3rd  Cir.,  1987). 

The  logic  of  the  ADA,  and  EEOC's  regulatory  provisions  implementing  the  statute,  sug- 
gest that,  in  determining  whether  an  employee  or  applicant  who  has  a  positive  result  on  a 
DOT-mandated  alcohol  test  or  otherwise  violates  a  DOT  alcohol  rule  is  disabled  by  alcohol- 
ism, the  employer  would  answer  two  questions.  First,  does  the  individual  have  a  physical  or 
mental  impairment;  e.g.,  is  the  individual  an  alcoholic?  (People  who  test  positive  for  alcohol 
are  not  necessarily  alcoholic.)  This  question  would  probably  have  to  be  answered  with  the 
assistance  of  a  physician  or  substance  abuse  professional.  Second,  if  the  individual  is  an 
alcoholic,  does  this  impairment  substantially  limit  a  major  life  activity  or  is  it  (even  errone- 
ously) regarded  as  substantially  limiting  a  major  life  activity?  This  question  would  be 
answered  on  a  case-by-case  basis,  following  EEOC's  guidelines  (see  56  FR  35740-44,  July  26, 
1991).  Under  DOT's  alcohol  prevention  rules,  these  determinations  will  be  made  by  or  in 
cooperation  with  the  substance  abuse  professional  that  the  rules  require  to  be  involved  follow- 
ing a  positive  test  or  rule  violation. 

The  determination  of  whether  an  individual  is  a  qualified  individual  with  a  disability  is 
made  in  two  steps:  (1)  whether  the  individual  has  the  appropriate  education,  experience, 
skills,  and  licenses,  and  meets  the  other  prerequisites  of  the  position;  and  (2)  whether  the 
individual  can  perform  the  essential  functions  of  the  job  desired  or  held  with  or  without  rea- 
sonable accommodation.  Essential  functions  are  the  functions  that  the  individual  holding  the 
position  must  be  able  to  perform  unaided  or  with  reasonable  accommodation.  Several  factors 
are  considered  in  determining  whether  a  job  function  is  essential,  including  whether  the 
employer  actually  requires  employees  in  the  position  to  perform  the  function,  whether  the 
position  exists  to  perform  the  function,  whether  there  are  other  employees  who  could  perform 
the  function,  and  whether  there  is  a  high  degree  of  expertise  or  skill  required  to  perform  the 
function. 

If  the  individual  is  qualified  and  determined  to  be  disabled  by  alcoholism,  then  the 
employer  may  not  discriminate  against  the  individual  on  the  basis  of  his  or  her  disability  and, 
if  job  performance  and  behavior  are  not  affected  by  alcoholism,  must  make  "reasonable 
accommodations"  to  the  individual's  known  physical  or  mental  limitations,  unless  the 
employer  can  demonstrate  that  doing  so  would  impose  an  "undue  hardship"  on  the  employer's 
business. 

The  selection  of  an  appropriate  "reasonable  accommodation"  is  done  on  a  case-by-case 
basis,  as  EEOC  guidance  provides  (see  56  FR  35744,  July  26,  1991).  Reasonable  accommoda- 
tion for  an  individual  disabled  by  alcoholism  could  include  such  actions  as  referral  to  an 
Employee  Assistance  Program  or  other  rehabilitation  program,  provision  of  rehabilitation 
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services,  and  giving  an  employee  sufficient  time  to  demonstrate  that  rehabilitation  has  been 
successful.  See,  e.g.,  Washington  v.  Department  of  the  Navy,  30  M.S.P.R.  323  (1986);  Swafford 
V.  Tennessee  Valley  Authority,  18  M.S.P.R.  481  (1983). 

Even  when  an  individual  is  disabled  by  alcoholism,  however,  the  employer  is  not  required 
to  provide  a  reasonable  accommodation  that  creates  an  "undue  hardship."  Undue  hardship 
involves  significant  difficulty  or  expense  in,  or  resulting  from,  providing  an  accommodation. 
EEOC  describes  an  undue  hardship  as  "an  accommodation  that  would  be  unduly  costly, 
extensive,  substantial,  or  disruptive,  or  that  would  fundamentally  alter  the  nature  or  operation 
of  the  business"  (Id).  This  concept  takes  into  account  the  financial  resources  of  the  employer 
(e.g.,  an  accommodation  that  would  be  reasonable  for  a  large  business  may  be  an  undue  hard- 
ship for  a  small  business).  But  the  concept  is  not  limited  to  financial  difficulty.  For  example, 
if  a  small  trucking  company  determined  that  the  accommodation  that  one  of  its  drivers  needed 
for  an  alcoholism-related  disability  was  lengthy  in-patient  rehabilitation,  the  company  not  only 
might  find  the  accommodation  beyond  its  financial  resources,  but  also  too  disruptive  of  its 
operations  (i.e.,  a  temporary  replacement  would  have  to  be  hired  or  the  work  of  the  firm  be 
reduced  significantly). 

Under  Title  I,  an  employer  may  hold  an  employee  who  engages  in  the  illegal  use  of  drugs 
or  who  is  an  alcoholic  to  the  same  qualification  standards  for  employment  or  job  performance 
or  behavior  as  it  holds  other  employees,  even  if  any  unsatisfactory  performance  or  behavior  is 
related  to  the  drug  use  or  alcoholism  of  the  employee  (§104(c)(4)).  For  example,  if,  as  the 
result  of  alcoholism,  an  employee  is  chronically  late  or  absent,  or  makes  frequent  job  errors, 
the  employee  would  be  subject  to  personnel  action  on  the  same  basis  as  any  other  employee 
•who  exhibited  similar  behavior  for  other  reasons.  (However,  if  the  alcoholic  employee  were 
subjected  to  personnel  actions  that  were  not  used  against  non-alcoholic  employees  who  were 
chronically  late  or  absent,  or  made  frequent  job  errors,  then  the  alcoholic  employee  might 
have  a  cause  of  action  under  the  ADA.)  The  employer  is  not  precluded  from  accommodating 
this  alcoholic  employee,  but  is  not  required  to  do  so. 

It  should  also  be  pointed  out  that  the  ADA  does  not  preclude  an  employer  from  disciplin- 
ing or  dismissing  an  employee  who  commits  a  violation  of  the  employer's  conduct  and  perfor- 
mance standards,  even  if  the  individual  is  an  alcoholic  or  has  another  disability.  For  example, 
a  violation  of  a  DOT  operating  administration's  alcohol  misuse  rules  (e.g.,  a  test  demonstrat- 
ing a  prohibited  alcohol  concentration)  could  be  a  violation  of  the  employer's  performance 
and  conduct  rules,  for  which  the  employer's  policy  could  call  for  the  employee's  dismissal. 
This  result  would  not  violate  the  ADA. 

There  are  also  situations  in  which  meeting  qualification  standards  of  DOT  safety  rules,  or 
having  a  valid  license  or  certificate  from  a  DOT  operating  administration,  is  an  essential  job 
qualification.  If  a  truck  driver  does  not  meet  FHWA  qualification  standards  to  obtain  a  Com- 
mercial Driver's  License  from  a  State,  or  if  a  pilot  does  not  qualify  for  an  FAA  medical  certifi- 
cate, that  individual  is  not  a  "qualified  individual  with  a  disability,"  even  if  the  reason  for  the 
failure  to  meet  DOT  qualifications  is  a  condition  that  an  employer  might  be  required  to 
accommodate  under  the  ADA.  The  legislative  history  of  the  ADA  specifically  recognizes  this 
special  status  for  DOT  qualification  standards  (see  Senate  Report  101-116  at  27,  August  30, 
1989). 
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Another  issue  that  has  been  raised  in  context  of  the  relationship  between  the  ADA  and 
alcohol  testing  concerns  whether  an  alcohol  test  is  a  "medical  examination."  Non-regulatory 
guidance  issued  by  the  EEOC  suggests  that  "a  test  to  determine  an  individual's  blood  alcohol 
level  would  be  a  'medical  examination'  and  only  could  be  required  by  an  employer  in  con- 
formity with  the  ADA."  It  should  be  pointed  out  that  this  statement  does  not,  on  its  face, 
apply  to  breath  testing  (or  other  methods  that  do  not  involve  blood  samples)  for  alcohol.  The 
EEOC  has  not  determined  whether  it  views  breath  testing  for  alcohol  as  a  "medical 
examination." 

The  Department  of  Transportation  takes  the  position  that  alcohol  testing  under  the  pro- 
gram required  by  these  rules  is  not  properly  viewed  as  a  required  medical  examination.  It  is 
not  the  collection  of  a  breath  or  body  fluid  sample  that  makes  a  test  "medical"  in  nature.  The 
tests  in  question  are  solely  for  the  purpose  of  determining  whether  an  employee  has  violated  a 
DOT-mandated  safety  requirement.  The  tests  are  not  used  for  any  diagnostic  or  therapeutic 
purpose.  They  are  not  intended  to  ascertain  whether  an  employee  has  any  medical  condition, 
and  they  will  not  be  used  for  such  a  purpose.  Under  these  circumstances,  the  policies  underly- 
ing the  ADA  provisions  on  medical  examinations  do  not  apply.  Because  of  the  uncertainty 
that  may  be  created  by  the  EEOC  guidance,  however,  it  is  useful  to  consider  the  implications 
of  regarding  alcohol  tests  as  "medical  examinations."  (The  Department  is  working  with  the 
EEOC  to  resolve  this  uncertainty.) 

Even  if  alcohol  tests  are  considered  to  be  "medical  examinations"  for  ADA  purposes,  the 
effects  on  compliance  with  DOT-mandated  alcohol  testing  would  be  minimal.  "Medical  exam- 
inations" are  permitted  by  the  ADA  if  made  after  a  conditional  offer  of  employment.  The 
pre-employment  testing  approach  set  forth  in  the  rules  clearly  fits  this  model.  For  this  reason, 
as  well  as  for  reasons  of  efficiency,  the  Department  believes  that  conducting  pre-employment 
testing  after  an  offer  of  employment,  but  before  the  first  performance  of  a  safety-sensitive 
function,  has  much  to  recommend  it.  In  addition,  EEOC  has  stated  to  the  Department  that, 
because  of  the  statutory  requirement  in  the  Omnibus  Transportation  Employee  Testing  Act  of 
1991  for  pre-employment  testing,  EEOC  does  not  object  to  pre-offer  alcohol  testing  under  the 
DOT  rules  mandated  by  this  statute.  Other  types  of  testing  mandated  by  these  rules,  such  as 
reasonable  suspicion,  post-accident,  and  random  testing,  are  likewise  acceptable  under  ADA. 
(See  29  CFR  1630.15(e),  which  makes  compliance  with  the  requirements  of  Federal  law  or  reg- 
ulation a  defense  to  an  allegation  of  discrimination  under  Title  I  of  the  ADA.)  Congress 
passed  the  Omnibus  Act  more  than  a  year  after  it  passed  the  ADA,  and  the  former  statute's 
specific  mandates  for  various  types  of  testing  clearly,  as  a  matter  of  statutory  interpretation, 
would  prevail  over  any  contrary  inferences  anyone  would  attempt  to  draw  from  the  more 
general  provisions  of  the  latter. 

A  related  issue  concerns  the  confidentiality  of  the  records  of  alcohol  tests.  To  the  extent 
that  an  alcohol  test  is  regarded  as  a  medical  examination,  the  records  of  the  test  would  be 
"treated  as  a  confidential  medical  record"  under  the  ADA  (see  §102(c)(3)(B)  of  the  ADA). 
Under  this  provision,  records  of  a  medical  examination  are  required  to  be  kept  in  a  separate 
medical  file.  The  purpose  of  any  requirement  for  confidentiality  of  a  medical  record  is  to 
safeguard  the  employee's  right  of  privacy  with  respect  to  personal  medical  information.  An 
employee  may,  of  course,  waive  such  a  right.  (As  a  general  matter,  medical  confidentiality 
provisions  allow  a  patient  to  permit  medical  information  to  be  provided  to  third  parties.)  The 
DOT  rules,  by  requiring  the  employee  to  consent,  in  writing,  to  the  provision  of  test  records  to 
subsequent  employers  or  third  parties,  are  fully  consistent  with  normal  medical  confidentiahty 
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waiver  practices  and  with  the  ADA.  It  would  clearly  be  anomalous  to  view  a  medical  records 
confidentiality  provision  as  prohibiting  an  employee  from  voluntarily  agreeing  that  a  previous 
employer,  or  physician,  could  send  a  medical  record  to  a  current  employer  or  physician. 
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Appendix  D.  Certified  Laboratories 


The  FTA's  drug  rule  requires  that  all  drug  specimens  be  analyzed  at  a  Department  of  Health 
and  Human  Services  (DHHS)  Certified  Laboratory.  You  may  use  the  DHHS-certified  labora- 
tory that  best  meets  your  needs,  regardless  of  location. 

To  become  certified  and  listed,  a  laboratory  must  undergo  three  rounds  of  performance  test- 
ing plus  on-site  inspections  by  DHHS.  To  maintain  the  certification,  the  laboratory  must  par- 
ticipate in  every-other-month  performance  testing  and  undergo  periodic,  on-site  inspections. 

The  DHHS  publishes  its  list  of  certified  drug  testing  laboratories  on  a  monthly  basis  in  the 
Federal  Register.  The  following  is  a  current  listing  of  those  laboratories  as  of  the  publication 
date  of  this  manual.  You  should  consult  the  Federal  Register  or  call  the  Center  for  Substance 
Abuse  Prevention  at  1-800-843-4971  for  the  most  current  hst. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers  for  $375  per  year  in  paper  form. 
Six-month  subscriptions  are  available  at  one-half  the  annual  rate.  The  charge  for  individual 
copies  is  $4.50  for  each  issue.  Documents  may  be  obtained  by  writing  New  Orders,  Superin- 
tendent of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  The  Federal  Register  is 
also  carried  in  most  college  libraries  and  some  public  libraries. 
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DHHS-CERTIFIED  LABORATORIES 
(As  Printed  in  the  Federal  Register,  April  4, 1994) 


Alabama 

Alabama  Reference  Laboratories,  Inc. 
543  South  Hull  Street 
Montgomery,  AL  36103 
(205)  263-5745 

Arizona 

Southwest  Laboratories 
2727  W.  Baseline  Road,  Suite  6 
Tempe,  AZ  85283 
(602)  438-8507 

Arkansas 

Baptist  Medical  Center  —  Toxicology 

Laboratory 

9601  1-630,  Exit  7 

Little  Rock,  AR  72205-7299 

(501)  227-2783 

California 

Centinela  Hospital  Airport  Toxicology 
Laboratory 

9601  S.  Sepulveda  Blvd. 
Los  Angeles,  CA  90045 
(310)  215-6020 

National  Health  Laboratories,  Inc. 
5601  Oberlin  Drive,  Suite  100 
San  Diego,  CA  92121 
(619)  455-1221 

National  Toxicology  Laboratories,  Inc. 
1100  California  Avenue 
Bakersfield,  CA  93304 
(805)  322-4250 

Nichols  Institute  Substance  Abuse  Testing 
7470-A  Mission  Valley  Road 
San  Diego,  CA  92108-4406 
(619)  686-3200 


PharmChem  Laboratories,  Inc. 
1505-A  O'Brien  Drive 
Menlo  Park,  CA  94025 
(415)  328-6200 

Poisonlab,  Inc. 
7272  Clairemont  Mesa  Road 
San  Diego,  CA  92111 
(619)  279-2600 

SmithKline  Beecham  Clinical  Laboratories 
7600  Tyrone  Avenue 
Van  Nuys,  CA  91045 
(818)  376-2520 

TOXWORX  Laboratories,  Inc. 
6160  Variel  Avenue 
Woodland  Hills,  CA  91367 
(818)  226-4373 

UNILAB 

18408  Oxnard  Street 
Tarzana,  CA  91356 
(818)  343-8191 

Florida 

Cedars  Medical  Center 
Department  of  Pathology 
1400  Northwest  12th  Avenue 
Miami,  FL  33136 
(305)  325-5810 

Eagle  Forensic  Laboratory,  Inc. 
950  North  Federal  Highway,  Suite  308 
Pompano  Beach,  FL  33062 
(305)  946-4324 

SmithKline  Beecham  Clinical  Laboratories 
801  East  Dixie  Avenue 
Leesburg,  FL  32748 
(904)  787-9006 
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Toxicology  Testing  Service,  Inc. 
5426  N.W.  79th  Avenue 
Miami,  FL  33166 
(305)  593-2260 

Georgia 

Doctors  Laboratory,  Inc. 
P.O.  Box  2658 
2906  Julia  Drive 
Valdosta,  GA  31604 
(912)  244-4468 

SmithKline  Beecham  Clinical  Laboratories 
3175  Presidential  Drive 
Atlanta,  GA  30340 
(404)  934-9025 

Illinois 

Department  of  the  Navy 

Navy  Drug  Screening  Laboratory 

Building  38-H 

Great  Lakes,  IL  60088-5223 

(708)  688-2045 

Methodist  Medical  Center  Toxicology 
Laboratory 

221  N.E.  Glen  Oak  Avenue 
Peoria,  IL  61636 
(309)  671-5199 

MetPath,  Inc. 
1355  Mittel  Boulevard 
Wood  Dale,  IL  60191 
(708)  595-3888 

SmithKline  Beecham  Clinical  Laboratories 
506  E.  State  Parkway 
Schaumburg,  IL  60173 
(708)  885-2010 


Indiana 

Methodist  Hospital  of  Indiana,  Inc. 
Department  of  Pathology  and  Laboratory 
Medicine 

1701  N.  Senate  Boulevard 
Indianapolis,  IN  46202 
(317)  929-3587 

South  Bend  Medical  Foundation,  Inc. 
530  N.  Lafayette  Boulevard 
South  Bend,  IN  46601 
(219)  234-4176 

Kansas 

Clinical  Reference  Lab 
11850  West  85th  Street 
Lenexa,  KS  66214 
(800)  445-6917 

Physicians  Reference  Laboratory 
7800  West  110th  Street 
Overland  Park,  KS  66210 
(913)  338-4070 

Louisiana 

Laboratory  Specialists,  Inc. 
113  Jarrell  Drive 
Belle  Chasse,  LA  70037 
(504)  392-7961 

Occupational  Toxicology  Laboratories,  Inc. 
2002  20th  Street,  Suite  204A 
Kenner,  LA  70062 
(504)  465-0751 

Maryland 

National  Center  for  Forensic  Science 
1901  Sulphur  Spring  Road 
Baltimore,  MD  21227 
(410)  536-1485 
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Massachusetts 

Bioran  Medical  Laboratory 
415  Massachusetts  Avenue 
Cambridge,  MA  02139 
(617)  547-8900 

Michigan 

Health  Care/MetPath 

24451  Telegraph  Road 

Southfield,  MI  48034 

(800)  328-4142  (Inside  Michigan) 

(800)  225-9414  (Outside  Michigan) 

Minnesota 

MedTox  Laboratories,  Inc. 
402  W.  Country  Road  D 
St.  Paul,  MN  55112 
(612)  636-7466 

Mississippi 

ElSohly  Laboratories,  Inc. 
5  Industrial  Park  Drive 
Oxford,  MS  38655 
(601)  236-2609 

Puckett  Laboratory 
4200  Mamie  Street 
Hattiesburg,  MS  39402 
(601)  264-3856 

Roche  Biomedical  Laboratories,  Inc. 
1120  Stateline  Road 
Southaven,  MS  38671 
(601)  342-1286 

Missouri 

Cox  Medical  Centers 
Department  of  Toxicology 
1423  North  Jefferson  Avenue 
Springfield,  MO  65802 
(417)  836-3093 


Metropolitan  Reference  Laboratories,  Inc. 
2320  Schuetz  Road 
St.  Louis,  MO  63146 
(800)  288-7293 

SmithKline  Beecham  Clinical  Laboratories 
11636  Administration  Drive 
St.  Louis,  MO  63146 
(314)  567-3905 

St.  Louis  University 

Forensic  Toxicology  Laboratory 

1205  Carr  Lane 

St.  Louis,  MO  63104 

(314)  577-8628 

Toxicology  &  Drug  Monitoring  Laboratory 
University  of  Missouri 
Hospital  &  Clinics 

301  Business  Loop  70  West,  Suite  208 
Columbia,  MO  65203 
(314)  882-1273 

Nebraska 

Saint  Joseph  Hospital 
Toxicology  Laboratory 
601  N.  30th  Street 
Omaha,  NE  68131-2197 
(402)  449-4940 

Nevada 

Associated  Pathologists  Laboratories  Inc. 
4230  South  Burnham  Avenue,  Suite  250 
Las  Vegas,  NV  89119-5412 
(702)  733-7866 

Sierra  Nevada  Laboratories,  Inc. 
888  Willow  Street 
Reno,  NV  89502 
(800)  648-5472 

New  Jersey 

MetPath,  Inc. 
One  Malcolm  Avenue 
Teterboro,  NJ  07608 
(201)  393-5000 
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National  Health  Laboratories  Inc. 
75  Rod  Smith  Place 
Cranford,  NJ  07016-2843 
(908)  272-2511 

PDLA,  Inc.  (Princeton) 
100  Corporate  Court 
So.  Plainfield,  NJ  07080 
(908)  769-8500 

Roche  Biomedical  Laboratories,  Inc. 
69  First  Avenue 
Raritan,  NJ  08869 
(800)  437-4986 

New  Mexico 

S.E.D.  Medical  Laboratories 
500  Walter  NE,  Suite  500 
Albuquerque,  NM  87102 
(505)  848-8800 

North  Carolina 

CompuChem  Laboratories 
Special  Division 
3308  Chapel  Hill/Nelson  Hwy. 
Research  Triangle  Park,  NC  27709 
(919)  549-8263 

CompuChem  Laboratories,  Inc. 
A  Subsidiary  of  Roche  Biomedical 

Laboratory 
3308  Chapel  Hill/Nelson  Highway 
Research  Triangle  Park,  NC  27709 
(919)  549-8263 

National  Health  Laboratories  Inc. 
2540  Empire  Drive 
Winston-Salem,  NC  27103-6710 
(800)  334-8627  (outside  NC) 
(800)  642-0894  (inside  NC) 


Ohio 

CPF  MetPath  Laboratories 
21007  Southgate  Park  Boulevard 
Cleveland,  OH  44137-3054 
(800)  338-0166  (Outside  Ohio) 
(800)  362-8913  (Inside  Ohio) 

Jewish  Hospital  of  Cincinnati,  Inc. 
3200  Burnett  Avenue 
Cincinnati,  OH  45229 
(513)  569-2051 

Medical  College  Hospitals  Toxicology 
Laboratory 

Department  of  Pathology 
3000  Arlington  Avenue 
Toledo,  OH  43699-0008 
(419)  381-5213 

Oklahoma 

National  Drug  Assessment  Corporation 
5419  South  Western 
Oklahoma  City,  OK  73109 
(800)  749-3784 

St.  Anthony  Hospital 
(Toxicology  Laboratory) 
P.O.  Box  205 
1000  N.  Lee  Street 
Oklahoma  City,  OK  73102 
(405)  272-7052 

Oregon 

Oregon  Medical  Laboratories 
P.O.  Box  972 
722  East  11th  Avenue 
Eugene,  OR  97440-0972 
(503)  687-2134 

Pennsylvania 

DrugScan  Inc. 
P.O.  Box  2969 
1119  Mearns  Road 
Warminster,  PA  18974 
(215)  674-9310 
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Med-Chek/Damon 
4900  Perry  Highway 
Pittsburgh,  PA  15229 
(412)  931-7200 

SmithKline  Beecham  Chnical  Laboratories 
400  Egypt  Road 
Norristown,  PA  19403 
(800)  523-5447 

Tennessee 

Aegis  Analytical  Laboratories,  Inc. 
624  Grassmere  Park  Road,  Suite  21 
Nashville,  TN  37211 
(615)  331-5300 

MedExpress/National  Laboratory  Center 
4022  Willow  Lake  Boulevard 
Memphis,  TN  38175 
(901)  795-1515 

National  Health  Laboratories  Inc. 
d.b.a.  National  Reference  Laboratory 
Substance  Abuse  Division 
1400  Donelson  Pike,  Suite  A-15 
Nashville,  TN  37217 
(615)  360-3992 

National  Psychopharmacology  Laboratory, 
Inc. 

9320  Park  W.  Boulevard 
Knoxville,  TN  37923 
(800)  251-9424 

Texas 

Allied  Clinical  Laboratories 
201  Plaza  Boulevard 
Hurst,  TX  76053 
(817)  282-2257 

Damon/MetPath 

8300  Estes  Blvd.,  Suite  900 

Irving,  TX  75063 

(214)  929-0535 


Drug  Labs  of  Texas 
15201  MO  East,  Suite  125 
Channelview,  TX  77530 
(713)  457-3784 

Harrison  Laboratories,  Inc. 
9930  West  Highway  80 
Midland,  TX  79706 
(915)  563-3300 

Hermann  Hospital  Toxicology  Laboratory 
Hermann  Professional  Building 
6410  Fannin,  Suite  354 
Houston,  TX  77030 
(713)  793-6080 

PharmChem  Laboratories,  Inc. 
Texas  Division 
7606  Pebble  Drive 
Fort  Worth,  TX  76118 
(817)  595-0294 

Precision  Analytical  Laboratories,  Inc. 
13300  Blanco  Road,  Suite  150 
San  Antonio,  TX  78216 
(210)  493-3211 

Scott  &  White  Drug  Testing  Laboratory 
600  S.  25th  Street 
Temple,  TX  76504 

(800)  749-3788 

SmithKline  Beecham  Clinical  Laboratories 
8000  Sovereign  Row 
Dallas,  TX  75247 
(214)  638-1301 

Utah 

Associated  Regional  and  University 

Pathologists,  Inc. 

500  Chipeta  Way 

Salt  Lake  City,  UT  84108 

(801)  583-2787 

Northwest  Toxicology,  Inc. 
1141  E.  3900  South 
Salt  Lake  City,  UT  84124 
(800)  322-3361 
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Virginia 


Wisconsin 


American  Medical  Laboratories,  Inc. 
14225  Newbrook  Drive 
Chantilly,  VA  22021 
(703)  802-6900 

Department  of  the  Navy 
Navy  Drug  Screening  Laboratory 
1321  Gilbert  Street 
Norfolk,  VA  23511-2597 
(804)  444-8089,  Ext.  317 

National  Health  Laboratories  Inc. 
13900  Park  Center  Road 
Herndon,  VA  22071 
(703)  742-3100 

Washington 

Laboratory  of  Pathology  of  Seattle,  Inc. 
1229  Madison  Street,  Suite  500 
Nordstrom  Medical  Tower 
Seattle,  WA  98104 
(206)  386-2672 

Pathology  Associates  Medical  Laboratories 
East  11604  Indiana 
Spokane,  WA  99206 
(509)  926-2400 

Regional  Toxicology  Services 
15305  N.E.  40th  Street 
Redmond,  WA  98052 
(206)  882-3400 


Bayshore  Clinical  Laboratory 
4555  W.  Schroeder  Drive 
Brown  Deer,  WI  53223 
(414)  355-4444 

Employee  Health  Assurance  Group 
405  Alderson  Street 
Schofield,  WI  54476 
(800)  627-8200 

General  Medical  Laboratories 
36  South  Brooks  Street 
Madison,  WI  53715 
(608)  267-6267 

Marshfield  Laboratories 
1000  North  Oak  Avenue 
Marshfield,  WI  54449 
(715)  389-3734 

Medical  Science  Laboratories 
11020  W.  Plank  Court 
Wauwatosa,  WI  53226 
(414)  476-3400 
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Vtas  daterB3ut«adth.at  {h;B»iotar^i5Rhj<.Jt) 

otiginally  meaiufflctusftd  fotimpoitfi+HHi 
hito  md  s&la  in  tli»  y&ttfsii  Smki^, 

mQd&i  Qftiw  mQtor  v^Hitjte  to  b<? 
cympaf  od.  9>i<J  w  cspabt^  of  bgjog 
fpadiiy  laodified  to  cocfoxtB  to  dli 
eppKcftble  Pod^l  mof<*vahicl«  safety 

I>atiUpi>9  for  <jJigibiUty  d^t^vrmmatiiwti 
tnay  b9  submitted  1>y  wUwr 
Rjaimfacturers  or  imj>ortcr»  who  Iwve 
fe^isterotl  with  NHTSA  pursttatJt  to  49 
CFK  part  552.  As  ipesdfied  in  49  CFR 
*>nj,  MiTSA  fmhlTshei  AotiCtJiil  the 
Federal  Register  qf  each  petition  tJwt  it 
reiwivB^  and  affortJp  interwt^d  p^arsjijog 
m  oppprtaaity  to  oonunent  on  the 
p<jfitton  AtthWclcsoof  IbBcommmt 
period.  KHtSA  dotormines,  m  the  basis 
of  tha  petition  und.  my  cothtumti  th^t 
(t  hits  ]!«tC0Lv^,  whatHidt  ^»  vehicle  is 
eligil>ia  {br  Importaban.  Thea^ctnry 
tlien  p\i{jlidi«?1i»&tiBtwfninabp?iin  tiia 
F0d««1  Rsgisfer,  ' 

Ckampagno  fmpoftst.  Inc.  ot 

Importer  Nqs  R-ftO-OFda):,  baa  patilioned 
^MUTSAto  detenain^wluBthar  1$^^ 

asee  0iiig»blo  i<ft  iBopottatiw  >»to  tae 
tfeited  $tate».  the  -vshlcio  wbldt 
ChdfiopagQO  helievos  is  nibsttt»ttail]y 
su&il^  i&  tfas  l^d  Volkswagen  lid 
''B^id"  that  wa&  faanu&ctuj«(i  fof 
iraiportatwtt  mlo  ftod  sftla  ia  tbe  Uaited 
States  end  crertifiad  by  its  wenw&ctur^, 
VoUcs^ganwark  ArC  as  cDoibmat^  to 
All  appttcebld  Fedaial  motor  vehicle 

Tha  patitionw  stated  tbat  it  csri^ifully 
£dm.paf«<3thaxto&-'U,&  certi^od  varaion 
of  th«  1^9  Votkswagan  lift '  'Bddtta*'  to 
its  U-Sf  cwisfiad  c^)u^twpa^t^  fi»d  fpuod 
Ihat  tha  two  vehicles  are  subnaaatially 
sjtmilsf  wlihnts^act  totxtmpiianca  with. 
mast  a|»p)ieahia  FaddMl  jeootctt'  traKida 

Champag^  suj»&itted  infocmatkoo 
wfth  ltd  pvdtion  i&tanddd  to 
d9Qli0n$tr8t8  thai  Uia  noiL-lLS.  qartLQad 

origtaafiy  ^Mlou.fact^wd^  ccaafijuns  to 
maay  t^weral  xnotor  vahicte  safety 
«tdi)iia»(k  Itt  tha  sfti&a  maoA«r  M  US 
Cartifwt  iSotujtprpairU    i»  CftpebJa  qf 
twto§  roadily  inodiBed  to  caaforro  to 
tho^  standards. 

SpSdS.ceJJyi'  the  pattli«»*«cU«imsth,et 
tke  ftOK-ttS,  CBrdfeed  t96St  VoUcswagen 
11^  "Baafia"  is  id«ttScal  t»  fts  U,S. 
cartifi^d  <5oTOtarpwt  with  idspaet  tp 
COBjpiieBce  voth  Sta»dafd  Ntstf  tdl 


Hysyif^mi.  lf)4  Wijrr/s/titiiii  Wipijjgand 
Wa^hmg,  Sy^t/imSy  iQS  Hydpctalrc  Brake 
fivJ.f-mi{.       Brake  Hoses,  111)? 

s;,  %ii  ^mrview  Mirrors.  I J  3  f^wef 

Occaponf  Fr  otecftoii  in  intenor  Impact, 

JVotPrtifm  /or  ihe  Driver  From  the 
5fe«>ri«?  Gsfl  ttol  System  ^  204  Steering 
C<-t>tM>{}ie(irv,ard'Di&p{tiv&ment,  205 
t;/<3izVt^  Mahiiais,  266  Door  tfJckff  irnrf 
Df»Qr  R&l»ntroii  Component?,  207 
Sfcithi^  Sj-iZi^/iii.  2Di&ii<'Qf  ©p/f 
4-s*pm^j^fps:,  ?J0  SmtBeft  Assembly 
Artchnmgss,  211  tl^fteei  Nufs.  HTtw/ 
Discs  ojutf  Htiicjcrp*,  and  212  Wmdshi^ii 
Mamtittg. 

PvUtioner  also  contends,  that  tha  ntrn* 
U.S.  certified  Volkswagen  tl&^^Beatle" 
is  Cflpeble  of  being  readily  modSiiadto 
nieert  the  foUowing  staodardif >  in  tlia 

maRnarioctwatadi 

SlduidatdNo.  lOaitiJrtp*,  R^JIcttf^m 
Di^\  fcrs  and  Associated  EquipmBXit:  {a} 
Jnstanation  of  U  S.'tnodel  h^padiarop 
ijssembites  widch  incorjHjratasealwJ 
beam  headlaintps  aad  front  sidomarkars;; 
(b)  iastaHBtioB  of  U,S,T£ftodel  teillamp 
asssmblias  which  iiicorporata  faar 
sidarqarkars.. 

Stfiftdasd  Nt>,  1 1 D  Tim  Sei&ctioit  and 
jRnttsir  irtstallatitm  of  a  tu*  loformfilioa 
pi^cfffd. 

SfeadardNo,  115  Vfihjc/e 

V1N  platp^that  csu  bo  rwd  &ojn  ^ut$ida 
the  left  wiodshiald  piOar,  a»d  a 
teierextoa  label  on  t&e  edge  of  tba  <ioor 
ot  \Ai<h  pfM  n^aar^t  the  driver. 

Standard  Jt^o.      Ck:euponi  Crash 
p{t>tettim:    Insstaiation  ai  eftbar  a 
livS.-modeji  $0at  Wt  iit  fba  ^va^a 
positwro  or  a  baft,  w^l^ic^'sactijatad 
mitxoswitch.  in  d»  drfver'S  seat  Iwtt 
t&matcit  to  activate  tba  seat  bell 
wmm^  systami  (h^  inataUatlon  m 
ignitioo  « wit ch^actaaftad  *wt  batt 
wamimi  lamp  ead  bwszart^ 

Siacderd         Pttd  $y^6m 
/TTfegnlyf  iiwtejjfttwm  of*P^ 
in  tha  &bI  teak  vaat  Jina  batvvaaa  the 
faa):  tank  and  tba  avapoiatlve  enii^Das 

toleraiSted  p««an5  era  iovitad  to 
Sii&mk  cojoxaaat^  on  tha  petition 
des«!rfbed  above,  fl^ommenis  ehouid  roiar 
to  the  {ipckat  bo  ^ttbmitted. 

to^  Docket  $actio»>  >Jational  J^(^w»y 
f  raj^c  Salety  Adjsdaistratlon^  room 
5109, 4m  Se«*tttb  Street,  SW., 
WasbingtoBi  1X5^0590^  i^iretjuesttad 
but  uol  jwi««s?d  that  Xtl  copie*  h6 
submitted, 

Alt  tjOfoiro^m*  te<i05ved  befotre  the- 
close  o{baNj3eK$)aQ  ihei$loi$iQgdatai 
iikdtcatad  above  wtO  be  eoasidwed.  end 
vf'iil  ba  avaibbk  for  oscaiQitoation  In  tha 


ijpcket  at  tha  sbdi^fa  iuMreaS.  both  beforft 
,end.:a&fif.tha{:rf9tey.1^o-lbs.»>a^^ 
posisibk,  cofitsrae3n.tR..Bledelt«  tba 
closing  date  "wUi  also  be  conetdeKad, 
•J^otieaof^feaBlectSott-OKiha-^patiaQn-:::-^^ 
wiJt  be  -piihiiahad  in  the  fedei^al 
Register  puTdttftftt  tO-  the  tftlthtitity 
iodtfiat^idbBiQWv 

Authority;  -15  139-7{c)(»)  iA)ii)(ti  ^wjd 

on;  ^pi«n5>$r  iiO,  1^9^, 
waifwttAUoebJy^ 

IFR  Dc*.  n-ttm  FfJed  ^t6-93,  ami 


Highway  Safety  Programs;  Model 
Specifications  for  Devices  to  Measure 
Breath  Alcohol 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  Model 
Specifications  for  evidential  breath 
testing  devices  pubUshed  in  1984  and 
updates  the  list  of  conforming  products. 
Recent  trends  indicate  that  the  states  are 
lourering  the  alcohol  levels  that  indicate 
drunk  driving  (e.g.,  "zero  tolerance" 
lav^^s  for  underage  offenders)  Moreover, 
these  specifications  address  comments 
received  in  response  to  a  Department  of 
Transportation  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  December  15, 1992  (57  FR 
59382).  The  Model  Specifications  and 
the  Conforming  Products  List  set  forth 
belovir  reflect  new  lower  evaluation 
thresholds  for  devices  to  measure  breath 
alcohol,  to  better  reflect  the  range  of 
critical  measurements  during  actual  use. 
DATES:  This  notice  becomes  effective 
October  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Robin  Mayer,  Office  of  Alcohol  emd 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administrator, 
400. Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  (202)  366-9825. 
SUPPLEMENTARY  INFORMATION:  On 
December  14. 1984  (49  FR  48854),  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  issued  a 
notice  converting  the  mandatory 
standards  for  breath  alcohol  test  devices 
(38  FR  30459)  to  Model  Specifications 
for  such  devices.  The  Notice  indicated 
that  the  Agency  would  continue  to  test 
evidential  breath  testers  (EBTs)  and 
would  release  its  findings  to  provide 
States  which  choose  not  to  conduct 
their  own  testing  viith  adequate 
information  upon  which  to  base  their 
purchasing  decisions. 
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Since  publication  of  the  Model 
Specifications  in  1984  (49  PR  48855), 
States  have  been  moving  toward  a 
lowering  of  alcohol  levels  which 
indicate  drunk  driving  and  enacting 
new  laws  targeting  youthful  offenders 
(i.e.,  "zero  tolerance"  laws). 

On  December  15,  1992,  the  U.S. 
Department  of  Transportation  (DOT) 
published  Notices  of  Proposed 
Rulemaking  (NPRMs)  proposing  rules  to 
implement  the  "Omnibus 
Transportation  Employee  Testing  Act  of 
1991,"  which  requires  alcohol  testing 
programs  in  aviation,  motor  carrier,  rail, 
and  mass  transit  industries  in  the 
interest  of  public  safety.  The  Research 
and  Special  Programs  Administration 
(RSPA)  has  proposed  similar  regulations 
for  the  pipeline  industry.  In  general,  the 
proposed  rules  would  prohibit  covered 
employees  from  performing  safety- 
sensitive  functions  when  test  results 
indicate  a  breath  alcohol  concentration 
(BAG)  of  0.04  or  greater.  Slightly 
different  consequences  would  apply 
•with  respect  to  an  employee  having  a 
BAG  of  0.02  or  greater  but  less  than 
0.04.  If  the  NPRMs  are  adopted  as  final 
rules,  transportation  workers  in  safety- 
sensitive  positions  will  be  tested  at 
lower  alcohol  (commercial  motor 
vehicle  drivers  are  already  subject  to 
D\VI  standards  at  S0.04). 

DOT  received  comments  in  response 
to  the  rulemaking  actions 
recommending  that  if  NHTSA's  Model 
Specifications  are  to  be  used  for  the 
transportation  workplace  alcohol  testing 
programs,  then  the  Model  Specifications 
should  be  consistent  with  the 
requirements  of  the  rules. 

In  fight  of  the  trend  toward  lowering 
alcohol  levels  and  to  address  the 
comments  received  in  response  to 
DOT'S  NPRMs,  NHTSA  has  decided  to 
revise  its  Model  Specifications  by 
lowering  the  BACs  at  which  instruments 
are  evaluated. 

Under  the  earlier  specifications,  EBTs 
were  evaluated  for  precision  and 
accuracy  at  0.000,  0.050,  0.101,  and 
0.151  BAG,  and  tests  for  operation  of  the 
devices  at  various  conditions  of 
operation  were  performed  at  0.101  BAG. 
The  Specifications  below  estabUsh 
evaluations  for  precision  and  accuracy 
at  0.000,  0.202,  0.040,  0.080,  and  0.160 
BAG,  and  evaluations  at  various 
conditions  of  operation  at  0.080.  Tests 
for  acetone  interference  will  also  be 
conducted  at  0.020  BAG.  NHTSA  is  also 
expanding  its  definition  of  alcohol  to 
better  reflect  State  laws  and  the 
capabilities  of  testing  devices. 

These  revisions  vml  assist  the  States 
and  local  communities  by  providing  a 
centralized  qualification  test  program 
for  breath-testing  devices  designed  to 


collect  evidence  in  law  enforcement 
programs.  The  Model  Specifications  are 
not  intended  to  replace  the  current 
qualification  programs  required  in 
certain  States  for  this  equipment  or  to 
directly  regulate  the  manufacture  of 
EBTs.  However,  some  States  may  v^rish 
to  make  use  of  this  program  in  addition 
to  setting  their  own  requirements.  While 
the  agency  is  not  imposing  these  Model 
Specifications  on  State  and  local 
governments,  NHTSA  encourages  each 
State  to  consider  adopting  them. 

Procedures 

Testing  of  EBTs  submitted  by 
manufacturers  to  these  Model 
Specifications  will  continue  to  be 
conducted  by  the  DOT  Volpe  National 
Transportation  Systems  Genter 
(VNTSG).  Procedures  for  submitting 
instruments  for  evaluation  have  not 
changed.  Tests  will  continue  to  be 
conducted  semi-annually  or  as 
necessary.  Manufacturers  wishing  to 
submit  EBTs  for  testing  must  apply  to 
NHTSA  for  a  test  date  (Office  of  Alcohol 
and  State  Programs  (OASP),  NTS-21, 
NHTSA,  400  Seventh  Street  SW., 
Washington,  DG  20590).  Normally,  at 
least  30  days  will  be  required  from  the 
date  of  notification  imtil  the  test  can  be 
scheduled.  One  week  prior  to  the 
scheduled  initiation  of  the  test  program, 
the  manufacturer  will  deliver  the  device 
to  be  tested  to  VNTSG,  DTS  75,  Kendall 
Square,  Gambridge  MA  02142.  The 
manufacturer  shall  be  responsible  for 
ensuring  that  its  device  is  operating 
properly  and  is  in  proper  calibration.  If 
the  manufacturer  wishes  to  submit  a 
duphcate,  backup  instrmnent,  it  may  do 
so.  The  Operator's  Manual  and  the 
Maintenance  Manual  will  be  delivered 
with  the  EBT,  to  VNTSG,  vdth 
specifications  and  drawings  which  fully 
describe  the  device.  Proprietary 
information  will  be  respected.  (See  49 
GFR  part  512,  regarding  the  procedure 
by  which  NHTSA  will  consider  claims 
of  confidentiaUty.) 

The  manufacturer  will  have  the  right 
to  check  the  EBT  between  arrival  in 
Gambridge  and  the  start  of  the  test  and 
to  ensure  that  the  EBT  is  in  proper 
calibration,  but  will  have  no  access  to  it 
during  the  tests.  Any  malfunction  of  the 
EBT  which  results  in  failure  to  complete 
any  of  the  tests  satisfactorily  will  result 
in  a  finding  that  it  does  not  conform  to 
the  Model  Specifications.  If  the  EBT 
fails  to  conform,  it  may  be  resubmitted 
for  testing. 

On  the  oasis  of  these  results,  NHTSA 
wall  continue  to  periodically  publish  a 
Gonforming  Products  List  (GPL), 
identifying  the  EBTs  that  meet  the 
performance  criteria  set  forth  in  these 
Model  Specifications. 


In  anticipation  of  the  publication  of 
this  notice  and  DOT's  final  rules  to 
implement  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  NHTSA 
invited  manufacturers  currentiy  known 
to  produce  EBTs  to  submit  their 
instruments  for  evaluation  utilizing 
these  amended  specifications. 
Instruments  provided  by  the 
manufacturers  have  been  evaluated 
under  these  Model  Specifications,  and 
this  notice  includes,  as  Appendix  A,  a 
revised  GPL.  This  GPL  identifies  those 
instruments  found  to  conform  with  the 
Model  Specifications,  as  amended  by 
this  notice.  It  also  identifies  those 
instruments  that  meet  the  Model 
Specifications  detailed  in  49  FR  48854 
(December  14, 1984). 

Retesting  of  instruments  will  continue 
to  be  conducted  when  necessary. 
NHTSA  intends  to  modify  and  improve 
these  Model  Specifications  as  new  data 
and  improved  test  procedures  become 
available.  (The  test  procedures  may  be 
altered  in  specific  instances,  if 
necessary,  to  meet  unique  design 
features  of  an  EBT.)  If  these  Model 
Specifications  are  modified,  notification 
will  be  provided  in  the  Federal 
Register.  If  NHTSA  determines  that 
retesting  to  the  modified  specification  is 
necessary,  a  manufacturer  whose 
equipment  is  Usted  on  the  GPL  will  be 
notified  to  resubmit  the  equipment  for 
testing  to  the  modified  specification 
only.  Also,  if  at  any  time  a  manufacturer 
wishes  to  change  the  design  of  an  EBT 
currently  on  the  GPL,  the  manufacturer 
shall  submit  the  proposed  changes  to 
OASP  for  review.  Based  on  this  review, 
a  determination  will  be  made  regarding 
whether  retesting  is  required.  Guidance 
to  manufacturers  on  considerations 
governing  this  decision  is  given  in 
Appendix  B. 

OASP  will  continue  to  be  the  point  of 
contact  for  information  about 
acceptance  testing  and  field 
performance  of  equipment  already  on 
the  Ust.  When  it  is  available,  NHTSA 
requests  that  the  State  and  local 
agencies  provide  both  acceptance  and 
field  performance  data  to  OASP. 
Information  from  users  vdll  be  used  to: 

(1)  Help  NHTSA  determine  whether 
EBTs  continue  to  perform  according  to 
the  NHTSA  Model  Specifications  and 

(2)  ensure  that  field  use  does  not 
indicate  excessive  breakdown  or 
maintenance  problems. 

If  information  gathered  indicates  that 
an  instrument  on  the  GPL  is  not 
performing  in  accordance  with  the 
Model  Specifications,  NHTSA  will 
direct  VNTSG  to  conduct  a  special 
investigation.  This  study  may  include 
visits  to  users  and  additional  tests  of  the 
instrument  obtained  from  the  open 
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market.  If  the  investigation  indicates 
that  the  instruments  actually  sold  on  the 
market  are  not  meeting  the  Model 
Specifications,  then  the  manufacturers 
will  be  notified  that  the  instrument  may 
be  dropped  from  the  list.  In  this  event 
the  manufacturer  shall  have  30  days 
from  the  date  of  notification  to  reply. 
Based  on  the  VNTSC  investigation  and 
any  data  provided  by  the  manufacturer, 
NHTSA  will  decide  whether  the 
instrument  should  remain  on  the  list. 
Upon  resubmission,  the  manufacturer 
must  submit  a  statement  describing 
what  has  been  done  to  overcome  the 
problems  which  led  to  the  dropping  of 
the  instrument  in  question  from  the  list. 

This  notice  addresses  comments 
received  by  DOT  in  response  to  its 
NPRMs  on  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  published 
in  the  Federal  Register  on  December  15, 
1992.  The  changes  to  the  Model 
Specifications  for  evidential  breath 
testers  contained  in  this  notice  become 
effective  on  the  date  noted  above.  If  any 
person  believes  NHTSA  should 
reconsider  the  changes  made  in  this 
notice,  that  person  may  submit  a 
petition  for  reconsideration.  The 
petition  shall  be  submitted  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400  7th 
Street.  SW.,  Washington,  DC  20590.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted.  The  petition  must 
be  received  by  the  date  noted  above  and 
contain  a  brief  statement  of  the  basis  for 
the  petition.  The  statement  may  not 
exceed  15  pages  in  length,  but  necessary 
attachments  may  be  appended  to  the 
submission  without  regard  to  the  15 
page  limit.  The  filing  of  a  petition  will 
not  stay  the  effective  date  of  this  notice. 

In  accordance  with  the  foregoing,  the 
Model  Specifications  for  performance 
testing  of  EBTs  are  set  forth  below. 

Authority:  23  U.S.C.  402,  403,  408,  410; 
delegations  of  authority  at  49  CFR  1.50  and 
501. 

Michael  B.  Brownlee, 

Associate  Administrator  for  TSP. 

Model  Specifications  for  Evidential 
Breath  Testers 

1.  Purpose  and  Scope 

These  specifications  establish 
performance  criteria  and  methods  for 
testing  of  evidential  breath  testers 
(EBTs).  EBTs  measure  the  alcohol 
content  of  deep  lung  breath  samples 
with  sufficient  accuracy  for  evidential 
purposes.  These  specifications  are 
intended  primarily  for  use  in  the 
conformance  testing  of  EBTs. 

2.  Classification 
2.1  Mobility 


2.1.1  Mobile  Evidential  Breath  Testers 
EBTs  that  are  designed  to  be 

transported  to  non-fixed  operational 
sites  in  the  field. 

2.1.2  Nonmobile  Evidential  Breath 
Testers 

ETBs  that  are  designed  to  be  operated 
at  a  fixed  location. 
2.2   Power  Source 

2.2.1  Battery  Powered  Evidential 
Breath  Testers 

ETBs  that  are  powered  by  batteries. 

2.2.2  AC  Powered  Evidential  Breath 
Testers 

ETBs  that  are  powered  from  the  AC 
power  lines. 

3.  Definitions 

3.1  Alcohol — The  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or 
other  low  molecular  weight  alcohols 
including  methyl  or  isopropyl 
alcohol. 

3.2  BAC,  BrAC— Blood  alcohol 
concentration:  grams  of  alcohol  per 
100  milliliters  blood  or  grams  of 
alcohol  per  210  liters  of  breath  in 
accordance  with  the  Uniform  Vehicle 
Code,  Section  ll-903(a)(5).i  BrAC  is 
often  used  to  indicate  that  the 
measurement  is  a  breath 
measiuement.  In  these  Model 
Specifications,  concentration  units  of 
test  samples  are  referred  to  as  BAC 
units  and  are  grams  of  alcohol  per  210 
liters  of  air. 

3.3  Conformance  Tests 
Tests  performed  to  check  the 

compliance  of  a  product  with  these 
specifications. 

3.4  Standard  Deviation 

An  indication  of  measurement 
precision  of  the  EBT  in  a  test,  expressed 
as  follows: 

Standard  deviation=[Suni  (Xi-Xj2/(N-l)]V2 
where  Xi=a  single  measurement  result 
Xm=the  average  of  the  measurements 
N=the  number  of  measurements  made  in  the 
test. 

3.5  Systematic  Error 

An  indication  of  the  accuracy  of  the 
ETB  in  a  test. 

Systematic  error=[(Xm-test  BAC)/test  BACl 
100 

3.6  Calibrating  Unit  (CU) 

A  device  that  produces  an  alcohol-in- 
air  test  sample  of  known  concentration 
that  meets  the  Model  Specifications  for 
CaUbrating  Units  (49  FR  48865). 

3.7  BASS 

Breath  Alcohol  Sample  Simulator.  A 
device  which  provides  an  alcohol-in-air 


1  Available  from  National  Committee  on  Uniform 
Traffic  Laws  and  Ordinances,  405  Church  Street, 
Evanslon,  IL  60201. 


test  sample  with  knovm  and  adjustable 
alcohol  concentration  profile,  flow  rate, 
and  air  composition  at  34°  centigrade. 
(See  NBS  Special  Publication  480-41, 
July  1981 2  for  a  description  of  a  BASS 
unit  suitable  for  use  in  Test  4.) 

4.  Test  Methods  and  Requirements 

Each  of  the  tests  below  requires  10 
measurements  to  three  decimal  places 
made  at  0.080  BAC  or  other  specified 
BAC  using  the  ETB  being  evaluated. 
Procedures  specified  by  the 
manufacturer  will  be  followed.  Unless 
otherwise  specified,  the  tests  will  be 
performed  in  the  absence  of  drafts  and 
at  prevailing  normal  laboratory 
temperature,  humidity,  and  barometric 
pressure.  Ethyl  alcohol  will  be  used  to_ 
prepare  the  test  samples  in  this  Model 
Specifications.  A  CU  of  the  type  which 
uses  aqueous  alcohol  solutions 
thermostated  at  34°  C  and  a  ratio  of 
headspace  concentration  to  liquid 
concentration  of  0.000393  (see  49  FR 
48865)  will  be  used  to  provide  the  BAC 
samples.  The  CU  shall  be  capable  of 
delivering  10  complete  vapor  samples 
with  alcohol  depletion  of  not  more  than 
1%.  Human  breath  will  be  used  to  drive 
the  CU.  (For  Test  4,  the  BASS  device 
will  be  used.)  Performance  requirements 
are  indicated  in  square  brackets. 
[SE=systematic  error,  SD=standard 
deviation]. 

4.1  Test  1  Precision  and  Accuracy. 
Test  at  each  specified  BAC. 

Test  1.1:  0.020  BAC  [SE<  ±0.005  BAC; 

SD<0.0042] 
Test  1.2:  0.040  BAC  [SE^  ±0.005  BAC; 

SD<0.0042] 
Test  1.3:  0.080  BAC  [SE<  ±0.005  BAC; 

SD<0.0042] 
Test  1.4:  0.160  BAC  [SE<  ±0.008  BAC; 

SD<0.0042l 

The  following  test  is  information  for 
potential  users  only. 

There  is  no  performance  requirement. 
Test  1.5:  0.300  BAC. 

4.2  Test  2.  Acetone  Interference. 
Test  at  0.020  BAC  with  the  specified 

amount  of  acetone  added  to  the  CU 
solution. 3  Replace  the  solution  if 
acetone  depletion  is  indicated  during 
the  test.  [SE<.  ±0.005  BAC;  SD<0.0042] 
Test  2.1:  70  microliters  acetone  per  500 

ml  solution. 
Test  2.2:  115  microliters  acetone  per  500 

ml  solution. 

4.3  Test  3.  Blank  Reading. 


2  Available  from  Superintendent  of  Documents. 
U.S.  Govermnent  Printing  Office.  Washington,  D  C. 
20402. 

'  The  amounts  of  acetone  have  been  specified  on 
the  basis  of  an  experimentally  determined  water  to 
air  partition  factor  of  365  to  1  at  34°  C  to  yield  a 
sample  of  acetone  in  air  at  concentrations  of  0.3  mg/ 
1  and  0.5  mg/1. 
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Test  at  0.000  BAC  The  tester  shall  use 
his  or  her  own  breath  for  this  test  and 
he  or  she  r^ay  r>ot  consume  alcohol  for 
a  period  oi  48  hours  prior  to  this  test  or 
smoke  for  a  period  of  20  minutes  prior 
to  this  test.  The  tester  shall  verify  that 
the  volume  of  each  breath  sample 
delivered  is  at  least  two  liters.  [SE< 
±0.005  BAC  with  no  single  result  greater 
than  0.005  BAC]. 

4.4    Test  4.  Breath  Sampling  (Alternate 
test  in  Appendix  C  may  be  used). 
Prepare  tlie  BASS  solutions  so  that 
the  BAC  of  each  of  the  three  segments 
of  the  simulated  breath  sample  increases 
from  0.048,  to  0.072.  to  0.080.  Use 
compressed  breathing  air  to  drive  the 
samples.  If  the  EBT  is  sensitive  to 
carbon  dioxide  at  concentrations  found 
in  human  breath  (5%).  the  driver  gas 
will  contain  this  gas  at  that 
concentration.  Use  a  spirometer  to 
measure  sample  volumes  and,  if 
necessary,  place  the  EBT  in  a  glove  box 
to  make  th.it  measurement.  Perform 
three  tests  at  each  of  the  following 
volume-time  combinations  1SE<  ±0.005 
BAC;SD<0.00421 


Vciutne  ot 

Time  ot 

each  seg- 

each  seg- 

rnent (li- 

ment 

ters) 

(secorxte) 

Test  4.1  

0.67 

3.3 

Test  4.2   

0.67 

2 

Test  4.3   

2 

4 

4.5  Test  5.  Input  Power. 

If  the  EBT  is  powered  by  nominal 
voltages  of  120  volts  AC  or  12  volts  DC, 
condition  the  device  for  one  half  hour 
at  the  appropriate  input  voltage 
specified  below,  then  test  at  that 
voltage.  Monitor  the  input  power  wth 
a  voltmeter  accurate  to  ±2%  of  full  scale 
in  the  range  used  and  readjust  the 
voltage,  if  necessary.  (SE<  ±0.005  BAC; 
SD<0.0042i 

Test  5.1: 108  VAC 
Test  5.2: 123  VAC 
Test  5.3:  11  VDC 
Test  5.4: 15  VDC. 

4.6  Test  6.  Ambient  Temperature. 
Use  a  temperature  chamber 

controllable  to  ±1''C.  Soak  the  EBT  at  the 
specified  temperature  for  1  hour  before 
each  test,  then  test  at  that  temperature 
(SE<  ±0.005  BAC;  SD<0.0042l. 
Test  6.1:  20°C 
Test  6.2:  30°C 

The  following  portion  of  Test  6  is 
applicable  to  hand  held  EBTs  and  is  for 
information  to  potential  users  only. 
Soak  hand-held  EBT  at  sp>ecifled 
temperature  for  one  hour  before  each 
test,  then  test  at  that  temperature. 
Operate  the  CU  outside  of  the 


temperature  chamber,  if  necessary,  to 
ensure  that  it  remains  at  normal 
operating  temperature.  There  is  no 
performance  requirement. 

Test  6.3:  10°C 
Test  6.4:35°C 

4.7  Test  7.  Vibration  Stability. 

Use  a  programmable  shake  table  with 
sufficient  pov.er  to  drive  the  weight  of 
the  EBT  to  be  tested.  Through  each  of 
its  three  major  axes,  subject  the  EBT  to 
simple  harmonic  motion  of  the  specified 
amplitude  and  frequency.  Sweep 
through  each  frequency  range  in  2.5 
minutes,  then  reverse  .sweep  to  the 
starting  frequency  in  2.5  minutes.  After 
vibration,  test  the  EBT.  (SE<  ±0.005 


BAC;  SD<0.0042l 

Frequer>cy  range  (Hertz) 

Amplitude 
(incties, 
peak  to 
peak) 

10  to  30   

.030 

30  to  60   

.015 

4.8  Teste. 

Electrical  Safety  Inspection.  Examine 
the  EBT  for  protection  of  the  operator 
and  person  being  tested  from  electrical 
shock.  Examine  for  proper  use  of  input 
power  fuses,  and  verify  that  there  are  no 
exposed  male  connectors  or  conducting 
surfaces  at  high  potential.  Determine 
that  overheating  does  not  occur  during 
operation  and  that  fire  hazards  do  not 
exist. 


Appendix  A— GotoFORMiNG  Prod- 
ucts List  of  Evidential  Breath 
Measurement  Devices 


Manufacturer  and 
model 

ftotMie 

Nonmoblle 

Ateohol  Counter- 

measures  System. 

Inc.,  Port  Huron,  Ml: 

Alert  J3AD*   

X 

X 

BAC  Systems,  Inc., 

Ontario,  Canada: 

Breatti  Analysis 

Computer  *   

X 

CAMEC  Ltd.,  North 

Shields,  Tyne  and 

Ware,  England: 

IR  Breath  Analyzer' 

X 

X 

CMI,  Inc.,  Owensboro, 

KY: 

Intoxilyzer  Model: 

200  

X 

X 

1400   

X 

X 

401 1 •   

X 

X 

4011A*   

X 

X 

40nAS*   

X  , 

X 

4011AS-A*   

X 

X 

4011AS-AQ*  

X 

X 

4011  AW  _.. 

X 

X 

4011A27-10100-  .... 

X 

X 

4011A27-10100  with 

filter*   

X 

X 

Appendix  A— Conforming  Prod- 
ucts List  of  Evidential  Breath 
Measurement  Devices — Contin- 
ued 


Manutacturer  and 
model 

Mot)tle 

NonmoDfie 

5000  *  

X 

X 

5000  (w/Ca!.  Vapor 

Re-Circ.)  *  

X 

X 

5000  (w/3/8"  ID 

Hose  option)  * 

X 

X 

5000CD   

X 

X 

5000  (CAL  DOJ)  *  .... 

X 

X 

5000VA   

X 

X 

PAC  1200"   

X 

X 

S-D2-   

X 

X 

Decator  Electronics, 

Decator,  IL: 

Alco-Tector  model 

500*   

X 

Intoximeters,  Inc.,  St. 

Louis,  MO: 

Photo  Electric  tntox- 

imeter*   

X 

GC  Intoximeter  MK 

ir  

X 

X 

GC  Intoximeter  MK 

IV  •  

X 

X 

Auto  Intoximeter*  .... 

X 

X 

Intoximeter  Model: 

3000  •  

X 

X 

3000  (rev  Bl)* 

X 

X 

3000  (rev  82)* 

X 

X 

3000  (rev  B2A)* 

X 

X 

3000  (rev  e2A)  w/ 

FM  option*   

X 

X 

3000  (Fuel  Cell)* 

X 

X 

3000  D*   

X 

X 

3000  DFC*   _  

X 

X 

Alcomonilof   

X 

Alco-Sensor  tit   

X 

X 

Atoo-Sensor  IV   

X 

X 

ROT  III   

X 

BRT  lll-A   

X 

X 

X 

X 

Komyo  Kitagawa, 

Kogyo,  K.K.: 

Alcoiyzer  UrA— i; 

X 

X 

Breath  Alcohol  Meter 

V 
A 

A 

UIC  t-UV,  iin.'.,  wtioai 

Ridge,  CO: 

V 
A 

V 
A 

Lion  Lakxjratories,  Ltd., 

Cardiff,  Wales,  UK: 

Alcolmeter  'Model: 

AE-D1 * 

X 

X 

SD-2'  . 

X 

X 

EBA* 

X 

X 

Auto-Alcolmeter  * 

X 

Luckey  Lcitxjratories, 

San  "Bprrwriirtn  CA" 

Alco-Analyzer  Model: 

1000*   

X 

20O0 •   

X 

National  Draeger,  Inc., 

Pittstjurgti,  PA: 

Atcotest  Model: 

X 

X 

7010*  

X 

X 

7110*  

X 

X 

7410'   

X 

X 

Breathalzyer  Model: 

900-  

X 

X 
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Appendix  A— Conforming  Prod-  Appendix  A— Conforming  Prod- 
ucts List  of  Evidential  Breath  ucts  List  of  Evidential  Breath 
Measurement  Devices— Contin-  Measurement  Devices— Contin- 
ued ued 


Manufacturer  arnj 
model 


Mobile 


Nonmobile 


Manufacturer  and 
model 


Mobile 


Nonmot>ile 


900A*    X  X 

900BG*    X  X 

National  Patent  Analyt- 
ical Systems,  Inc., 
Mansfield,  OH: 
BAC  DataMaster2  ...       X  X 
BAC  DataMaster- 
Transportable   X  X 

Omicron  Systems, 
Palo  Alto.  CA: 

Intoxilyzer  Model: 

401 1  *   X  X 

4011  AW*   X  X 

Plus  4  Engineering. 

Minturn.  CO: 

5000  Plus4*   

Siemans-Allis,  Cherry 

Hill.  NJ: 

Alcomat*  

Alcomat  F  *   

Smith  and  Wesson 
Electronics.  Spring- 
field. MA: 

Breathalyzer  Model: 

900*  

900A*   

1000*  

2000*  

2000  (norhHumidity 
Sensor)*   

Stephenson  Corp.: 
Breathalyzer  900  *  .. 

U.S.  Alcohol  Testing. 
IncJProtection  De- 
vices. Inc..  Rancho 
Cucanrwnga.  CA: 

Alco-Analyzer  1000    X 

Alco-Analyzer  2000    X 

Alco-Analyzer  2100  .       X  X 

Verax  Systems.  Inc., 
Fairport,  NY: 

BAC  Verifier*   X  X 

BAC  Verifier 

Datamaster*    X  X 

BAC  Verifier 
Datamaster  II  *    X  X 

(23  U.S.C.  402;  dele- 
gations of  authority 

.  at  49  CFR  1.50  and 
501.8 


X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


•Instruments  marked  with  an  asterisk  (*) 
meet  the  Model  Specifications  detailed  in  49 
FR  48854  (December  14.  1984)  (i.e.. 
instruments  tested  at  0.000.  0.050.  0.101.  and 
0.151  BAC.)  Instruments  not  marked  with  an 
asterisk  meet  the  Model  Specifications 
detailed  in  this  notk:e  (i.e..  instruments  tested 
at  0.000.  0.020,  0.040.  0.080.  and  0.160 
BAC.) 


1  During  this  reporting  period,  Infoximeters. 
Inc.  provided  VNTSC  a  modified  Alcomonitor. 
the  "Alcomonitor  CC".  for  evaluation.  In 
addition  to  a  redesigned  cabinet,  a  function 
has  been  added  to  pennit  the  user  to  alter 
program  sequencing  and  printing  options  via  a 
desk-top  computer.  Because  these 
modifications  do  not  affect  precision  or 
accuracy,  and  since  it  is  essentially  the  same 
as  the  approved  device,  the  "Alcomonitor  CC" 
does  not  require  a  separate  listing  on  the 
CPL. 

2  During  this  reporting  period.  National 
Patent  Analytical  Systems.  Inc..  provided 
VNTSC  with  a  BAC  DataMaster  having  an 
intemal  keyboard.  The  addition  of  a  keyboard, 
whether  intemal  or  external,  does  not  affect 
precision  and  accuracy  and  does  not  require  a 
separate  listing  on  the  CPL.  Therefore  the 
model  designation  "BAC  DataMaster",  for  the 
purposes  of  the  CPL,  includes  all  such 
instruments,  whether  or  not  they  have  a 
keyboard. 

Appendix  B — Guidelines  for  Re-testing 
of  Modified  EBT 

Manufacturers  contemplating 
revisions  to  an  EBT  which  is  currently 
listed  on  the  Conforming  Products  List 
(CPL)  are  advised  that  the  revision  may 
affect  the  status  of  the  device  on  the 
CPL.  It  may  or  may  not  be  necessary  to 
retest  the  revised  EBT.  The 
manufacturer  should  inform  NHTSA  of 
the  contemplated  change  so  that  a 
judgment  can  be  made.  The  followring 
lists  the  type  of  information  NHTSA 
uses  in  determining  the  necessity  to 
retest  an  instrument,  and  is  provided  as 
guidance  to  manufacturers: 

•  Manufacturer  and  Model  Name. 

•  Nature  and  reason  for  change. 

•  Scope  of  change  (e.g.,  will  existing 
devices  be  retrofitted?  Will  the  change 
apply  to  some  users  but  not  others?). 

Will  the  change  affect  performance 
of  the  device  as  regards  the  Model 
Specifications?  (Precision  and  accuracy, 
acetone  interference,  blank  reading, 
linearity,  sampling  efficiency,  low  or 
high  temperature  operation,  low  or  high 
input  power  operation,  mobile 
operation,  electrical  safety). 

•  Will  the  change  alter  performance 
with  regard  to  the  possibility  of 
chemical  or  electrical  interference  or 
unusually  high  relative  humidity? 

•  How  will  the  changes  be 
documented  for  the  benefit  of  the  user? 
(e.g.,  will  the  changes  be  documented  in 
service  bulletins  and/or  service 
manuals?  If  not,  why  not?). 

If  necessary  for  clarity,  drawings  of 
the  current  and  changed  device  may 


also  be  helpful  in  NHTSA's 
deliberations. 

If,  upon  review  of  information 
provided  by  a  manufacturer,  it  is 
determined  that  re-testing  is  not 
warranted,  a  statement  to  that  effect  will 
be  included  in  the  next  scheduled  CPL 
update. 

Appendix  C — Alternate  Breath 
Sampling  Test 

Select  eight  human  subjects  who  are 
in  good  health.  Their  oral  temperatures 
prior  to  the  start  of  testing  shall  be 
between  97.0°F  and  99.5°F. 

Divide  the  subjects  into  two  groups  of 
four.  The  target  BAC  range  for  group  1 
shall  be  from  0.04  to  0.10.  The  target 
BAC  range  for  group  2  shall  be  from 
0.10  to  0.20.  In  order  to  obtain  a 
distribution  of  BACs,  each  subject  shall 
be  given  a  different  amount  of  alcohol 
to  drink.  As  a  rough  guide  to  dose  vs. 
peak  resultant  BAC,  and  based  on 
ingestion  of  a  100  proof  beverage,  a 
body  weight  of  160  lbs.,  and  a  2  hour 
drinking  period,  3  oz.  of  beverage 
should  produce  a  BAC  of  0.04;  6  oz. 
should  produce  a  BAC  of  0.10;  and  8  oz. 
should  produce  a  BAC  of  0.15. 

Blood  samples  taken  shall  be  either 
from  a  vein  in  the  arm  or  from 
capillaries  in  the  fingertip.  Non- 
alcoholic swabs  shall  be  used  to  prepare 
the  skin  surface.  If  fingertip  blood  is  to 
be  taken,  a  90-minute  waiting  period 
will  be  observed  before  beginning  breath 
sample  testing  and  if  venous  blood  is  to 
be  taken,  a  120-minute  period  will  be 
observed.  No  subject  may  smoke  during 
the  20-minute  period  before  testing 
begins. 

Use  the  EBT  to  measure  the  subject's 
breath,  then  take  a  blood  sample,  then 
measure  the  subject's  breath  again. 
Allow  no  more  than  five  minutes 
between  the  taking  of  the  first  and 
second  breath  sample. 

The  blood  samples  shall  be  analyzed 
within  72  hours  of  being  taken  and  at 
least  two  alcohol  determinations  shall 
be  made  on  each  sample.  A  reference 
sample  of  known  BAC  in  the  range  0.05 
to  0.15  shall  be  prepared  by  the 
analyzing  laboratory.  Five 
determinations  of  the  reference  sample 
shall  be  made  concurrently  with  the 
analysis  of  the  human  subject  blood 
samples.  The  SD  of  the  reference  sample 
analysis  shall  not  exceed  0.005  BAC  and 
the  SE  shall  not  exceed  ±5%  of  the 
known  BAC. 

Calculate  the  average  blood  result  and 
the  average  breath  result  for  each 
subject.  Label  each  average  blood  result 
Xi  (i=l  to  8  for  each  of  the  subjects,  in 
ascending  order  of  BAC).  For  each  such 
result  Xj,  label  the  companion  average 
breath  result  Yj. 
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Calculate  Xh,  the  average  of  the  three 
highest  blood  results,  and  Xl,  the  three 
lowest.  For  the  three  highest  blood 
results,  and  for  the  three  lowest  blood 
results,  calculate  the  companion 
averages  of  the  breath  results,  Yh  and 
Yl. 

Calculate  Xm,  the  average  of  the  eight 
blood  results,  and  Ym,  the  average  of  the 
eight  breath  results. 


On  graph  paper,  plot  the  points 
corresponding  to  (Xm.  Ym).  {Xk,  Yk), 
(Xl.  YJ,  and  the  eight  points  (Xi.  Y,). 

Draw  a  straight  line,  the  blood-breath 
correlation  line,  through  the  point  (Xm. 
Ym)  and  parallel  to  the  line  joining  the 
points  (Xl,  YJ  and  (Xh.  Yh). 

At  X=0.100  on  the  blood-breath 
correlation  line,  mark  points  on  the 
perpendicular  at  Y=  -  0.020  and  another 
at  Y=+0.020.  Draw  a  line  through  each 
of  these  points,  the  negative  bias  and 


positive  bias  lines,  parallel  to  the  blood- 
breath  correlation  line.  Requirements: 

1.  The  value  on  the  Y  axis  which 
corresponds  to  the  point  X=G.100  shall 
he  at  or  between  0.080  and  0.100. 

2.  At  least  seven  of  the  eight  averaged 
breath  results  shall  lie  within  the  area 
between  the  positive  and  negative  bias 
lines. 
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Drug  Detection  Periods 

Detection  periods  vary;  rates  of  metabolism  and  excretion  are 
different  for  each  drug  and  use.  Detection  periods  should  be 
viewed  as  estimates.  Cases  can  always  be  found  to  contradict 
these  approximations. 


Drug 

Detection  Period 

Amphetamines 

Amphetamine 
Methamphetamine 

2-4  days 
2-4  days 

Cocaine 

Benzoylecgonine 

12-72  hours 

Cannabmoids  (Marijuana) 

Casual  Use 
Chronic  Use 

2-7  days 

Up  to  30  days 

Ethanol  (Alcohol) 

12-24  hours 

Opiates 

Codeine 

Hydromorphone  (Dilaudid) 
Morphine  (for  Heroin) 

2-4  days 
2-4  days 
2-4  days 

Phencyclidine  (PCP) 

Casual  Use 
Chronic  Use 

2-7  days 

Up  to  30  days 
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Alcohol  Fact  Sheet 


Alcohol  is  a  socially  acceptable  drug  that  has  been  consumed  throughout  the  world  for 
centuries.  It  is  considered  a  recreational  beverage  when  consumed  in  moderation  for  enjoy- 
ment and  relaxation  during  social  gatherings.  However,  when  consumed  primarily  for  its 
physical  and  mood-altering  effects,  it  is  a  substance  of  abuse.  As  a  depressant,  it  slows  down 
physical  responses  and  progressively  impairs  mental  functions. 

Signs  and  Symptoms  of  Use 

•  Dulled  mental  processes 

•  Lack  of  coordination 

•  Odor  of  alcohol  on  breath 

•  Possible  constricted  pupils 

•  Sleepy  or  stuporous  condition 

•  Slowed  reaction  rate 

•  Slurred  speech 

(Note:  Except  for  the  odor,  these  are  general  signs  and  symptoms  of  any  depressant 
substance.) 

Health  Effects 

The  chronic  consumption  of  alcohol  (average  of  three  servings  per  day  of  beer  [12  ounces], 
whiskey  [1  ounce],  or  wine  [6  ounce  glass])  over  time  may  result  in  the  following  health 
hazards: 

•  Decreased  sexual  functioning 

•  Dependency  (up  to  10  percent  of  all  people  who  drink  alcohol  become  physically  and/ 
or  mentally  dependent  on  alcohol  and  can  be  termed  "alcoholic") 

•  Fatal  liver  diseases 

•  Increased  cancers  of  the  mouth,  tongue,  pharynx,  esophagus,  rectum,  breast,  and  malig- 
nant melanoma 

•  Kidney  disease 

•  Pancreatitis 

•  Spontaneous  abortion  and  neonatal  mortality 

•  Ulcers 

•  Birth  defects  (up  to  54  percent  of  all  birth  defects  are  alcohol  related). 
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Social  Issues 


•  Two-thirds  of  all  homicides  are  committed  by  people  who  drink  prior  to  the  crime. 

•  Two  to  three  percent  of  the  driving  population  is  legally  drunk  at  any  one  time.  This 
rate  is  doubled  at  night  and  on  weekends. 

•  Two-thirds  of  all  Americans  will  be  involved  in  an  alcohol-related  vehicle  accident 
during  their  lifetimes. 

•  The  rate  of  separation  and  divorce  in  families  with  alcohol  dependency  problems  is 
7  times  the  average. 

•  Forty  percent  of  family  court  cases  are  alcohol  problem  related. 

•  Alcoholics  are  15  times  more  likely  to  commit  suicide  that  are  other  segments  of  the 
population. 

•  More  than  60  percent  of  burns,  40  percent  of  falls,  69  percent  of  boating  accidents,  and 
76  percent  of  private  aircraft  accidents  are  alcohol  related. 

The  Annual  Toll 

•  24,000  people  will  die  on  the  highway  due  to  the  legally  impaired  driver. 

•  12,000  more  will  die  on  the  highway  due  to  the  alcohol-affected  driver. 

•  15,800  will  die  in  non-highway  accidents. 

•  30,000  will  die  due  to  alcohol-caused  liver  disease. 

•  10,000  will  die  due  to  alcohol-induced  brain  disease  or  suicide. 

•  Up  to  another  125,000  will  die  due  to  alcohol-related  conditions  or  accidents. 

Workplace  Issues 

•  It  takes  one  hour  for  the  average  person  (150  pounds)  to  process  one  serving  of  an 
alcoholic  beverage  from  the  body. 

•  Impairment  in  coordination  and  judgment  can  be  objectively  measured  with  as  little  as 
two  drinks  in  the  body. 

•  A  person  who  is  legally  intoxicated  is  6  times  more  likely  to  have  an  accident  than  a 
sober  person. 
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Amphetamine  Fact  Sheet 


Amphetamines  are  central  nervous  system  stimulants  that  speed  up  the  mind  and  body. 
The  physical  sense  of  energy  at  lower  doses  and  the  mental  exhilaration  at  higher  doses  are  the 
reasons  for  their  abuse.  Although  widely  prescribed  at  one  time  for  weight  reduction  and 
mood  elevation,  the  legal  use  of  amphetamines  is  now  limited  to  a  very  narrow  range  of 
medical  conditions.  Most  amphetamines  that  are  abused  are  illegally  manufactured  in  foreign 
countries  and  smuggled  into  the  U.S.  or  clandestinely  manufactured  in  crude  laboratories. 

Description 

•  Amphetamine  is  sold  in  counterfeit  capsules  or  as  white,  flat,  double-scored  "mini- 
bennies."  It  is  usually  taken  by  mouth. 

•  Methamphetamine  is  often  sold  as  a  creamy  white  and  granular  powder  or  in  lumps 
and  is  packaged  in  aluminum  foil  wraps  or  scalable  plastic  bags.  Methamphetamine 
may  be  taken  orally,  injected,  or  snorted  into  the  nose. 

•  Trade/street  names  include  Biphetamine,  Delcobese,  Desotyn,  Detedrine,  Chetrol, 
Ritalin,  Speed,  Meth,  Crank,  Crystal,  Monster,  Black  Beauties,  and  Rits. 

Signs  and  Symptoms  of  Use 

•  Hyperexcitability,  restlessness 

•  Dilated  pupils 

•  Increased  heart  rate  and  blood  pressure 

•  Heart  palpitations  and  irregular  beats 

•  Profuse  sweating 

•  Rapid  respiration 

•  Confusion 

•  Panic 

•  Talkativeness 

•  Inability  to  concentrate 

•  Heightened  aggressive  behavior. 

Health  Effects 

•  Regular  use  produces  strong  psychological  dependence  and  increasing  tolerance  to 
drug. 

•  High  doses  may  cause  toxic  psychosis  resembling  schizophrenia. 

•  Intoxication  may  induce  a  heart  attack  or  stroke  due  to  spiking  of  blood  pressure. 

•  Chronic  use  may  cause  heart  and  brain  damage  due  to  severe  constriction  of  capillary 
blood  vessels. 


Appendix  F.  Fact  Sheets 


F-5 


April  1994 


•  The  euphoric  stimulation  increases  impulsive  and  risk-taking  behaviors,  including 
bizarre  and  violent  acts. 

•  Withdrawal  from  the  drug  may  result  in  severe  physical  and  mental  depression. 
Workplace  Issues 

•  Since  amphetamines  alleviate  the  sensation  of  fatigue,  they  may  be  abused  to  increase 
alertness  because  of  unusual  overtime  demands  or  failure  to  get  rest. 

•  Low-dose  amphetamine  use  will  cause  a  short-term  improvement  in  mental  and  physi- 
cal functioning.  With  greater  use  or  increasing  fatigue,  the  effect  reverses  and  has  an 
impairing  effect.  Hangover  effect  is  characterized  by  physical  fatigue  and  depression, 
which  may  make  operation  of  equipment  or  vehicles  dangerous. 
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Cocaine  Fact  Sheet 


Cocaine  is  used  medically  as  a  local  anesthetic.  It  is  abused  as  a  powerful  physical  and 
mental  stimulant.  The  entire  central  nervous  system  is  energized.  Muscles  are  more  tense,  the 
heart  beats  faster  and  stronger,  and  the  body  burns  more  energy.  The  brain  experiences  an 
exhilaration  caused  by  a  large  release  of  neurohormones  associated  with  mood  elevation. 

Description 

•  The  source  of  cocaine  is  the  coca  bush,  grown  almost  exclusively  in  the  mountainous 
regions  of  northern  South  America. 

•  Cocaine  Hydrochloride  —  "snorting  coke"  is  a  white  to  creamy  granular  or  lumpy  pow- 
der that  is  chopped  into  a  fine  powder  before  use.  It  is  snorted  into  the  nose,  rubbed 
on  the  gums,  or  injected  in  veins.  The  effect  is  felt  within  minutes  and  lasts  40  to  50 
minutes  per  "line"  (about  60  to  90  milligrams).  Common  paraphernalia  include  a 
single-edged  razor  blade  and  a  small  mirror  or  piece  of  smooth  metal,  a  half  straw  or 
metal  tube,  and  a  small  screw  cap  vial  or  folded  paper  packet  containing  the  cocaine. 

•  Cocaine  Base  —  a  small  crystalline  rock  about  the  size  of  a  small  pebble.  It  boils  at  a 
low  temperature,  is  not  soluble  in  water,  and  is  up  to  90  percent  pure.  It  is  heated  in  a 
glass  pipe  and  the  vapor  is  inhaled.  The  effect  is  felt  within  seven  seconds.  Common 
paraphernalia  includes  a  "crack  pipe"  (a  small  glass  smoking  device  for  vaporizing  the 
crack  crystal)  and  a  lighter,  alcohol  lamp,  or  small  butane  torch  for  heating. 

•  Trade/street  names  include  Coke,  Rock,  Crack,  Free  Base,  Flake,  Snow,  Smoke,  and 
Blow. 

Signs  and  Symptoms  of  Use 

•  Financial  problems 

•  Frequent  and  extended  absences  from  meetings  or  work  assignment 

•  Increased  physical  activity  and  fatigue 

•  Isolation  and  withdrawal  from  friends  and  normal  activities 

•  Secretive  behaviors,  frequent  nonbusiness  visitors,  delivered  packages,  phone  calls 

•  Unusual  defensiveness,  anxiety,  agitation 

•  Wide  mood  swings 

•  Runny  or  irritated  nose 

•  Difficulty  in  concentration 

•  Dilated  pupils  and  visual  impairment 

•  Restlessness 

•  Formication  (sensation  of  bugs  crawling  on  skin) 

•  High  blood  pressure,  heart  palpitations,  and  irregular  rhythm 

•  Hallucinations 

•  Hyperexcitability  and  overreaction  to  stimulus 

•  Insomnia 

•  Paranoia  and  hallucinations 

•  Profuse  sweating  and  dry  mouth 

•  Talkativeness. 


Appendix  F.  Fact  Sheets 


F-7 


April  1994 


Health  Effects 


•  Research  suggests  that  regular  cocaine  use  may  upset  the  chemical  balance  of  the  brain. 
As  a  result,  it  may  speed  up  the  aging  process  by  causing  irreparable  damage  to  critical 
nerve  cells.  The  onset  of  nervous  system  illnesses  such  as  Parkinson's  disease  could 
also  occur. 

•  Cocaine  use  causes  the  heart  to  beat  faster  and  harder  and  rapidly  increases  blood 
pressure.  In  addition,  cocaine  causes  spasms  of  blood  vessels  in  the  brain  and  heart. 
Both  effects  lead  to  ruptured  vessels  causing  strokes  or  heart  attacks. 

•  Strong  psychological  dependency  can  occur  with  one  "hit"  of  crack.  Usually,  mental 
dependency  occurs  within  days  (crack)  or  within  several  months  (snorting  coke). 
Cocaine  causes  the  strongest  mental  dependency  of  any  known  drug. 

•  Treatment  success  rates  are  lower  than  for  other  chemical  dependencies. 

•  Cocaine  is  extremely  dangerous  when  taken  with  depressant  drugs.  Death  due  to  over- 
dose is  rapid.  The  fatal  effects  of  an  overdose  are  not  usually  reversible  by  medical 
intervention.  The  number  of  cocaine  overdose  deaths  has  tripled  in  the  last  four  years. 

•  Cocaine  overdose  was  the  second  most  common  drug  emergency  in  1986  — up  from  11th 
place  in  1980. 

Workplace  Issues 

•  Extreme  mood  and  energy  swings  create  instability.  Sudden  noises  can  cause  a  violent 
reaction. 

•  Lapses  in  attention  and  ignoring  warning  signals  greatly  increase  the  potential  for 
accidents. 

•  The  high  cost  of  cocaine  frequently  leads  to  workplace  theft  and/or  dealing. 

•  A  developing  paranoia  and  withdrawal  create  unpredictable  and  sometimes  violent 
behavior. 

•  Work  performance  is  characterized  by  forgetfulness,  absenteeism,  tardiness,  and  missed 
assignments. 
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Cannabinoids  (Marijuana)  Fact  Sheet 


Marijuana  is  one  of  the  most  misunderstood  and  underestimated  drugs  of  abuse.  People 
use  marijuana  for  the  mildly  tranquilizing  and  mood-  and  perception-altering  effects  it 
produces. 

Description 

•  Usually  sold  in  plastic  sandwich  bags,  leaf  marijuana  will  range  in  color  from  green  to 
light  tan.  The  leaves  are  usually  dry  and  broken  into  small  pieces.  The  seeds  are  oval 
with  one  slightly  pointed  end.  Less  prevalent,  hashish  is  a  compressed,  sometimes 
tarlike  substance  ranging  in  color  from  pale  yellow  to  black.  It  is  usually  sold  in  small 
chunks  wrapped  in  aluminum  foil.  It  may  also  be  sold  in  an  oily  liquid. 

•  Marijuana  has  a  distinctly  pungent  aroma  resembling  a  combination  of  sweet  alfalfa 
and  incense. 

•  Cigarette  papers,  roach  clip  holders,  and  small  pipes  made  of  bone,  brass,  or  glass  are 
commonly  found.  Smoking  "bongs"  (large  bore  pipes  for  inhaling  large  volumes  of 
smoke)  can  easily  be  made  from  soft  drink  cans  and  toilet  paper  rolls. 

•  Trade/street  names  include  Marinol,  THC,  Pot,  Grass,  Joint,  Reefer,  Acapulco  Gold, 
Sinsemilla,  Thai  Sticks,  Hash,  and  Hash  Oil. 

Signs  and  Symptoms  of  Use 

•  Reddened  eyes  (often  masked  by  eyedrops) 

•  Slowed  speech 

•  Distinctive  odor  on  clothing 

•  Lackadaisical  "I  don't  care"  attitude 

•  Chronic  fatigue  and  lack  of  motivation 

•  Irritating  cough,  chronic  sore  throat. 

Health  Effects 

General 

•  When  marijuana  is  smoked,  it  is  irritating  to  the  lungs.  Chronic  smoking  causes 
emphysema-like  conditions. 

•  One  joint  causes  the  heart  to  race  and  be  overworked.  People  with  undiagnosed  heart 
conditions  are  at  risk. 

•  Marijuana  is  commonly  contaminated  with  the  iungas  Aspergillus,  which  can  cause  seri- 
ous respiratory  tract  and  sinus  infections. 

•  Marijuana  smoking  lowers  the  body's  immune  system  response,  making  users  more 
susceptible  to  infection.  The  U.S.  government  is  actively  researching  a  possible 
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connection  between  marijuana  smoking  and  the  activation  of  AIDS  in  positive  human 
immunodeficiency  virus  (HIV)  carriers. 

Pregnancy  Problems  and  Birth  Defects 

•  The  active  chemical,  tetrahydrocannabinol  (THC),  and  60  other  related  chemicals  in 
marijuana  concentrate  in  the  ovaries  and  testes. 

•  Chronic  smoking  of  marijuana  in  males  causes  a  decrease  in  sex  hormone,  testosterone, 
and  an  increase  in  estrogen,  the  female  sex  hormone.  The  result  is  a  decrease  in  sperm 
count,  which  can  lead  to  temporary  sterility.  Occasionally,  the  onset  of  female  sex  char- 
acteristics including  breast  development  occurs  in  heavy  users. 

•  Chronic  smoking  of  marijuana  in  females  causes  a  decrease  in  fertility  and  an  increase 
in  testosterone. 

•  Pregnant  women  who  are  chronic  marijuana  smokers  have  a  higher  than  normal  inci- 
dence of  stillborn  births,  early  termination  of  pregnancy,  and  higher  infant  mortality 
rate  during  the  first  few  days  of  life. 

•  In  test  animals,  THC  causes  birth  defects,  including  malformations  of  the  brain,  spinal 
cord,  forelimbs,  and  liver  and  water  on  the  brain  and  spine. 

•  Offspring  of  test  animals  who  were  exposed  to  marijuana  have  fewer  chromosomes  than 
normal,  causing  gross  birth  defects  or  death  of  the  fetus.  Pediatricians  and  surgeons 
are  concluding  that  the  use  of  marijuana  by  either  or  both  parents,  especially  during 
pregnancy,  leads  to  specific  birth  defects  of  the  infant's  feet  and  hands. 

•  One  of  the  most  common  effects  of  prenatal  cannabinoid  exposure  is  underweight 
newborn  babies. 

•  Fetal  exposure  may  decrease  visual  functioning  and  causes  other  ophthalmic  problems. 
Mental  Function 

Regular  use  can  cause  the  following  effects: 

•  Delayed  decision-making 

•  Diminished  concentration 

•  Impaired  short-term  memory,  interfering  with  learning 

•  Impaired  signal  detection  (ability  to  detect  a  brief  flash  of  light),  a  risk  for  users  who 
are  operating  machinery 

•  Impaired  tracking  (the  ability  to  follow  a  moving  object  with  the  eyes)  and  visual  dis- 
tance measurements 
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•  Erratic  cognitive  function 

•  Distortions  in  time  estimation 

•  Long-term  negative  effects  on  mental  function  known  as  "acute  brain  syndrome,"  which 
is  characterized  by  disorders  in  memory,  cognitive  function,  sleep  patterns,  and  physical 
condition. 

Acute  Effects 

•  Aggressive  urges 

•  Anxiety 

•  Confusion 

•  Tearfulness 

•  Hallucinations 

•  Heavy  sedation 

•  Immobility 

•  Mental  dependency 

•  Panic 

•  Paranoid  reaction 

•  Unpleasant  distortions  in  body  image. 

Workplace  Issues 

•  The  active  chemical,  THC,  stores  in  body  fat  and  slowly  releases  over  time.  Marijuana 
smoking  has  a  long-term  effect  on  performance. 

•  A  500  to  800  percent  increase  in  THC  concentration  in  the  past  several  years  makes 
smoking  three  to  five  joints  a  week  today  equivalent  to  15  to  40  joints  a  week  in  1978. 

•  Combining  alcohol  or  other  depressant  drugs  and  marijuana  can  produce  a  multiplied 
effect,  increasing  the  impairing  effect  of  both  the  depressant  and  marijuana. 
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Opiates  (Narcotics)  Fact  Sheet 

Opiates  (also  called  narcotics)  are  drugs  that  alleviate  pain,  depress  body  functions  and 
reactions,  and,  when  taken  in  large  doses,  cause  a  strong  euphoric  feeling. 

Description 

•  Natural  and  natural  derivatives— opium,  morphine,  codeine,  and  heroin 

•  Synthetics  —  meperidine  (Demerol),  oxymorphone  (Numorphan),  and  oxycodone 
(Percodan) 

•  May  be  taken  in  pill  form,  smoked,  or  injected,  depending  upon  the  type  of  narcotic 
used. 

•  Trade/street  names  include  Smack,  Horse,  Emma,  Big  D,  Dollies,  Juice,  Syrup,  and 
China  White. 

Signs  and  Symptoms  of  Use 

•  Mood  changes 

•  Impaired  mental  functioning  and  alertness 

•  Constricted  pupils 

•  Depression  and  apathy 

•  Impaired  coordination 

•  Physical  fatigue  and  drowsiness 

•  Nausea,  vomiting,  and  constipation 

•  Impaired  respiration. 

Health  Effects 

•  IV  needle  users  have  a  high  risk  for  contracting  hepatitis  and  AIDS  due  to  the  sharing 
of  needles. 

•  Narcotics  increase  pain  tolerance.  As  a  result,  people  could  more  severely  injure  them- 
selves or  fail  to  seek  medical  attention  after  an  accident  due  to  the  lack  of  pain 
sensitivity. 

•  Narcotics'  effects  are  multiplied  when  used  in  combination  with  other  depressant  drugs 
and  alcohol,  causing  increased  risk  for  an  overdose. 

Social  Issues 

•  There  are  over  500,000  heroin  addicts  in  the  U.S.,  most  of  whom  are  IV  needle  users. 

•  An  even  greater  number  of  medicinal  narcotic-dependent  persons  obtain  their  narcotics 
through  prescriptions. 
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•  Because  of  tolerance,  there  is  an  ever-increasing  need  for  more  narcotic  to  produce  the 
same  effect. 

•  Strong  mental  and  physical  dependency  occurs. 

•  The  combination  of  tolerance  and  dependency  creates  an  increasing  financial  burden 
for  the  user.  Costs  for  heroin  can  reach  hundreds  of  dollars  a  day. 

Workplace  Issues 

•  Unwanted  side  effects  such  as  nausea,  vomiting,  dizziness,  mental  clouding,  and  drowsi- 
ness place  the  legitimate  user  and  abuser  at  higher  risk  for  an  accident. 

•  Narcotics  have  a  legitimate  medical  use  in  alleviating  pain.  Workplace  use  may  cause 
impairment  of  physical  and  mental  functions. 
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Phencyclidine  (PCP)  Fact  Sheet 

Phencyclidine  (PCP)  was  originally  developed  as  an  anesthetic,  but  the  adverse  side  effects 
prevented  its  use  except  as  a  large  animal  tranquilizer.  Phencyclidine  acts  as  both  a  depressant 
and  a  hallucinogen,  and  sometimes  as  a  stimulant.  It  is  abused  primarily  for  its  variety  of 
mood-altering  effects.  Low  doses  produce  sedation  and  euphoric  mood  changes.  The  mood 
can  change  rapidly  from  sedation  to  excitation  and  agitation.  Larger  doses  may  produce  a 
coma-like  condition  with  muscle  rigidity  and  a  blank  stare  with  the  eyelids  half  closed.  Sud- 
den noises  or  physical  shocks  may  cause  a  "freak  out"  in  which  the  person  has  abnormal 
strength,  extremely  violent  behavior,  and  an  inability  to  speak  or  comprehend  communication. 

Description 

•  PCP  is  sold  as  a  creamy,  granular  powder  and  is  often  packaged  in  one-inch  square 
aluminum  foil  or  folded  paper  "packets." 

•  It  may  be  mixed  with  marijuana  or  tobacco  and  smoked.  It  is  sometimes  combined 
with  procaine,  a  local  anesthetic,  and  sold  as  imitation  cocaine. 

•  Trade/street  names  include  Angel  Dust,  Dust,  and  Hog. 
Signs  and  Symptoms  of  Use 

•  Impaired  coordination 

•  Severe  confusion  and  agitation 

•  Extreme  mood  shifts 

•  Muscle  rigidity 

•  Nystagmus  (jerky  eye  movements) 

•  Dilated  pupils 

•  Profuse  sweating 

•  Rapid  heartbeat 

•  Dizziness. 

Health  Effects 

•  The  potential  for  accidents  and  overdose  emergencies  is  high  due  to  the  extreme 
mental  effects  combined  with  the  anesthetic  effect  on  the  body. 

•  PCP  is  potentiated  by  other  depressant  drugs,  including  alcohol,  increasing  the  likeli- 
hood of  an  overdose  reaction. 

•  Misdiagnosing  the  hallucinations  as  LSD  induced,  and  then  treating  with  Thorazine,  can 
cause  a  fatal  reaction. 

•  Use  can  cause  irreversible  memory  loss,  personality  changes,  and  thought  disorders. 

•  There  are  four  phases  to  PCP  abuse.  The  first  phase  is  acute  toxicity.  It  can  last  up  to 
three  days  and  can  include  combativeness,  catatonia,  convulsions,  and  coma.  Distor- 
tions of  size,  shape,  and  distance  perception  are  common.  The  second  phase,  which 
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does  not  always  follow  the  first,  is  a  toxic  psychosis.  Users  may  experience  visual  and 
auditory  delusions,  paranoia,  and  agitation.  The  third  phase  is  a  drug-induced  schizo- 
phrenia that  may  last  a  month  or  longer.  The  fourth  phase  is  PCP-induced  depression. 
Suicidal  tendencies  and  mental  dysfunction  can  last  for  months. 

Workplace  Issues 

•  PCP  abuse  is  less  common  today  than  in  recent  years.  It  is  also  not  generally  used  in  a 
workplace  setting  because  of  the  severe  disorientation  that  occurs. 


Appendix  F.  Fact  Sheets 


F-16 


April  1994 


9) 


Appendix  G 
Questions  and  Answers 


f 


Appendix  G.  Questions  and  Answers 


GENERAL  ISSUES 

Q.    How  will  drug  and  alcohol  testing  work  in  the  mass  transit  industry?  How  can  an 
employer  test  employees  moving  all  over  a  city  or  traveling  to  remote  sites? 

A.    The  mass  transit  industry  has  a  great  deal  of  experience  in  this  area,  since  many  employ- 
ers already  have  testing  programs.  Many  transit  authorities  will  be  able  to  test  employees 
at  central  sites  (e.g.,  bus  garages,  rail  terminals  or  yards).  Employers  with  employees  at 
multiple  sites  within  a  metropolitan  area  may  want  to  refer  their  employees  to  one  or 
more  established  testing  sites.  Alternatively,  they  could  purchase  or  hire  a  mobile  van  to 
take  the  collection  site  to  various  locations.  This  would  be  particularly  useful  for  testing 
employees  in  remote  locations.  In  addition,  the  rules  are  designed  so  that  employers  can 
contract  with  consortia  in  the  vicinity  to  do  the  required  testing. 


Q.    The  courts  overturned  FTA's  original  drug  rule.  Why  do  you  think  this  will  not  happen 
with  the  new  drug  and  alcohol  rule? 

A.    The  Omnibus  Transportation  Employee  Testing  Act  of  1991  has  given  FTA  the  necessary 
statutory  authority  to  require  its  grantees  to  implement  both  drug  and  alcohol  testing  pro- 
grams. This  act  also  gives  the  FTA  specific  statutory  authority  to  pre-empt  inconsistent 
State  or  local  laws  with  regard  to  drug  and  alcohol  testing. 

Q.    How  will  the  Federal  Transit  Administration  ensure  compliance  with  the  regulations? 

A.    Recipients  of  Federal  funds  must  certify  annually  that  they  are  in  compliance  with  these 
regulations.  False  certification  is  a  violation  of  Federal  law.  Each  recipient  must  submit 
annual  reports  summarizing  the  results  of  its  drug  and  alcohol  testing  programs  to  FTA. 
Moreover,  a  full  review  and  evaluation  of  the  performance  of  grant  recipients  is  con- 
ducted every  three  years  under  FTA's  Triennial  Review  process.  All  three  processes  will 
be  used  to  determine  compliance. 

Q.    What  impact  did  the  New  York  City  rail  accident  have  on  these  regulations? 

A.    This  unfortunate  event  demonstrates  the  need  for  Federal  drug  and  alcohol  testing  pro- 
grams in  the  transit  industry,  and  undoubtedly  helped  in  the  passage  of  the  Omnibus  Act. 
The  New  York  accident  lends  support  to  employee  testing  and  supervisory  training,  which 
have  been  included  in  the  FTA  rules. 
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Q.    Who  will  regulate  employees  subject  to  the  jurisdiction  not  only  of  the  FTA  but  also 
other  modes  as  well? 

A.    The  FTA  has  resolved  jurisdictional  issues  with  other  modes  having  concurrent  jurisdic- 
tion over  transit  employees.  In  general,  FTA  rules  will  apply  to  safety-sensitive  employees 
of  its  grantees.  The  details  of  this  deferral  mechanism  are  spelled  out  in  the  FTA  rules. 


Q.    What  are  the  consequences  if  employers  do  not  comply  with  the  FTA  drug  and  alcohol 
regulations? 

A.    Compliance  with  these  regulations  is  a  condition  of  FTA  funding.  Failure  to  implement 
drug  and  alcohol  programs  pursuant  to  the  regulations  may  result  in  suspension  or  termi- 
nation of  FTA  funding. 


Q.    Contract  employees  are  deemed  to  ''stand  in  the  shoes"  of  covered  employees.  How  does 
this  impact  the  user-side  subsidy  programs?  Are  taxi  drivers,  dispatchers,  and  mechan- 
ics subject  to  the  FTA  rules?  Would  all  taxi  drivers  in  a  firm  be  subject  to  testing  even 
if  only  a  small  part  of  their  business  involved  a  user-side  subsidy  supported  through  an 
FTA  program? 

A.    To  the  extent  that  a  taxi  driver  does  not  provide  service  under  an  arrangement  with  an 
FTA  recipient,  but  is  chosen  at  random  by  a  passenger,  it  would  not  be  subject  to  the 
rules.  If,  however,  the  taxicab  company  or  private  operator  does  provide  service  under  an 
arrangement  with  an  FTA  recipient,  it  is  covered  by  the  rule  as  a  contractor,  as  defined 
by  the  rules.  In  such  cases,  the  taxi  company  may  wish  to  designate  only  certain  drivers  to 
provide  such  services,  in  which  case  only  those  designated  drivers  would  be  subject  to  the 
rules. 


Q.    Large  operators  are  defined  as  those  operating  primarily  in  areas  over  200,000  popula- 
tion. How  would  a  Section  18  operator  be  defined  if  a  portion  of  its  operation  was  pro- 
vided within  urbanized  boundaries  (i.e.,  the  operator  offers  service  to  elderly  and 
disabled  within  the  urbanized  boundaries  and  general  public  service  outside  the  urban- 
ized boundaries)?  How  would  specialized  providers  who  contract  with  a  large  operator 
for  service  with  the  urbanized  boundaries  (i.e.,  providing  ADA  service)  be  classified— as 
large  operators  since  they  stand  in  the  shoes  of  a  large  operator? 

A.    The  rule  defines  a  large  operator  as  one  operating  primarily  in  an  urbanized  area  200,000 
population  and  above.  Therefore,  if  a  transit  provider  primarily  operates  in  an  area  less 
than  200,000  but  has  other  tangential  service  in  an  urbanized  area  200,000  or  greater,  it 
would  be  a  small  operator. 


Q.    What  is  FTA's  definition  of  an  accident? 

A.    FTA  has  defined  "accident"  to  distinguish  among  different  kinds  of  mass  transit  vehicles. 
FTA  believes  that  it  is  sensible  to  use  a  definition  of  "accident"  that  is  consistent  with 
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FHWA's.  The  definition  states  that  an  accident  occurs  when  a  road  vehicle  (whether  a 
mass  transit  vehicle  or  another  vehicle,  such  as  a  private  automobile)  suffers  disabling 
damage  and  is  towed  away  from  the  scene  of  the  accident.  In  addition,  if  other  types  of 
vehicles  (e.g.,  rail,  vessel)  are  removed  from  revenue  service  as  the  result  of  the  occur- 
rence, an  "accident"  is  deemed  to  take  place. 

Q.    How  does  the  FTA  determine  who  is  covered  by  these  rules? 

A.    The  FTA  determined  that  job  function  rather  than  job  title  was  critical  to  transit  safety 
because  each  transit  system  uses  its  own  job  classification  categories.  We  concluded  that 
five  job  functions  were  critical  to  safety— operating,  maintaining,  and  controlHng  the 
movement  of  a  revenue  service  vehicle,  maintaining  revenue  service  equipment,  security 
personnel  who  carry  firearms,  and  holders  of  Commercial  Drivers'  Licenses  who  operate 
nonrevenue  service  vehicles. 


Q.    Are  supervisors  also  covered  by  these  rules? 

A.    Supervisors  are  included  if  they  perform  one  of  the  five  designated  safety-sensitive 
functions. 


Q.    Are  volunteers  included  under  these  rules? 

A.    Yes,  they  are  covered  if  they  perform  safety-sensitive  functions  as  defined  above. 

Q.    If  a  transit  operator  has  contract  employees  that  perform  safety-sensitive  functions,  do 
they  have  to  be  tested? 

A.    Yes,  except  contract  mechanics  who  perform  work  for  Section  18  rural  recipients. 

Q.    Transferees  are  included  under  pre-employment  testing.  When  do  you  test  a  transfer 
employee? 

A.    When  an  employee  transfers  from  a  nonsafety-sensitive  position  to  a  safety-sensitive  posi- 
tion, he  must  be  tested  prior  to  the  first  time  he  performs  a  safety-sensitive  function. 


Q.    Can  a  supervisor  use  personal  observations  as  a  determinant  for  a  reasonable  suspicion 
referral? 

A.    Yes,  but  the  supervisor's  determination  must  be  made  based  on  specific,  contemporane- 
ous, articulable  observations  concerning  the  appearance,  behavior,  speech,  or  body  odor 
of  the  employee.  All  these  determinants  are  short-term  indicators  of  prohibited  drug  use 
or  alcohol  misuse.  Hence,  long-term  indicators  such  as  absenteeism  may  not  be  used  as  a 
basis  for  a  reasonable  suspicion  determination. 
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Q.    After  an  accident,  what  is  the  employer's  immediate  responsibility  under  these  rules? 

A.    After  a  fatal  accident,  the  employer  must  test  the  safety-sensitive  employee  (operator)  on 
duty  in  the  vehicle  at  the  time  of  the  accident.  Then  the  employer  must  determine 
whether  to  test  other  safety-sensitive  employees  who  may  have  contributed  to  the  acci- 
dent. After  a  nonfatal  accident,  the  employer  must  determine  whether  to  test  safety- 
sensitive  employees  on  duty  in  the  vehicle  at  the  time  of  the  accident  or  who  may  have 
contributed  to  the  accident.  In  both  fatal  and  nonfatal  accidents,  the  employer  must  test 
the  employee  within  eight  (8)  hours  for  alcohol  and  32  hours  for  drugs. 

Q.    Can  an  employee  leave  the  scene  of  an  accident  before  taking  a  drug  or  alcohol  test? 

A.    An  employee  may  leave  the  scene  of  an  accident,  without  being  tested,  as  long  as  he 
remains  readily  available  for  testing.  That  means  that  the  supervisor  must  know  the 
whereabouts  of  the  employee  until  he  is  tested  and  that  the  employee  is  available  to  be 
tested  immediately  after  being  notified  by  the  employer  (within  32  hours  of  the  accident 
for  drug  testing  and/or  8  hours  for  alcohol  testing). 

Q.    When  must  transit  operators  implement  their  substance  abuse  programs  under  these 
regulations? 

A.    Large  employers  must  implement  their  drug  and  alcohol  testing  programs  on  January  1, 
1995,  while  small  employers  will  have  until  January  1,  1996,  to  implement  their  programs. 
We  further  note,  in  response  to  several  inquiries,  that  the  rule  provides  no  authority  for 
an  employer  to  begin  its  FTA-mandated  program  before  the  implementation  dates 
included  in  these  rules. 


Q.    Do  the  rules  apply  to  Indian  tribal  governments? 

A.    Yes.  As  a  general  matter,  statutes  apply  to  Indian  nations  or  tribes  unless  (1)  the  law 
touches  exclusive  rights  of  self-governance  in  purely  intramural  matters,  (2)  the  applica- 
tion of  the  law  would  abrogate  rights  guaranteed  by  Indian  treaties,  or  (3)  there  is  proof 
by  legislative  history  or  some  other  means  that  Congress  intended  the  law  not  to  apply  to 
Indians  on  their  reservations.  In  this  regard,  there  is  no  legislative  history  indicating  con- 
gressional intent  not  to  apply  the  act  to  Indian  tribes.  FTA  concludes  that  the  act  would 
preempt  Indian  law. 

Q.    Can  transit  operators  receive  waivers  from  the  requirement  of  these  rules? 

A.    No.  The  Omnibus  Transportation  Employee  Testing  Act  does  not  give  the  FTA  authority 
to  "waive"  any  particular  requirement  of  these  rules. 
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Q.    Which  DOT  rule  applies  to  Section  16(b)2  recipients,  FTA  or  FHWA? 

A.    Employees  of  Section  16(b)2  recipients  are  not  covered  by  FTA's  rule,  but  may  be  cov- 
ered by  FHWA  depending  on  whether  the  driver  of  the  vehicle  is  required  to  have  a 
Commercial  Drivers'  License  (CDL). 

Q.    Light  rail  systems  that  do  not  operate  on  dedicated  tracks  are  covered  by  FRA  rules. 
Baltimore,  for  example,  operates  its  light  rail  on  track  connected  to  the  general  railroad 
system.  Whose  rules  apply  if  an  employer  has  employees  covered  by  more  than  one  DOT 
modal  administration? 

A.  If  a  recipient  operates  a  railroad  as  well  as  other  mass  transit  services,  its  railroad  opera- 
tions are  subject  to  FRA's  rule  while  its  nonrailroad  mass  transit  operators  are  subject  to 
the  FTA  rule. 


Q.    What  about  employers  that  operate  ferry  vessels  that  are  regulated  by  the  United  States 
Coast  Guard  (USCG)? 

A.    The  USCG  is  not  mentioned  in  the  act.  The  USCG  has  its  own  authority  to  take  licens- 
ing actions  or  impose  penalties  for  violations  of  its  existing  drug  and  alcohol  rules.  How- 
ever, ferry  vessel-operating  recipients  of  Section  3,  9,  or  18  Federal  funds  are  covered  by 
FTA's  drug  and  alcohol  rules.  A  recipient's  safety-sensitive  marine  employees  thus  may 
be  subject  to  licensing  actions  of  the  USCG,  even  though  the  recipient  is  regulated  by 
FTA  and  its  employees  are  covered  by  FTA's  regulations. 

RANDOM  RATES 

Q.    How  was  the  random  rate  for  drug  testing  determined? 

A.    Because  FTA,  unlike  other  DOT  agencies,  has  not  previously  required  drug  testing,  we  do 
not  know  the  extent  of  drug  use  in  the  mass  transit  industry.  We  therefore  are  using  the 
same  random  drug  testing  rate  of  50  percent  that  other  DOT  agencies  have  been  requir- 
ing since  1989. 

Q.    What  is  the  random  testing  rate  for  drugs? 

A.    The  random  drug  testing  rate  is  set  at  50  percent.  For  compliance  purposes,  it  is  impor- 
tant to  note  that,  in  calculating  its  random  drug  testing  results,  an  employer  must  include 
adulterated  urine  samples  and  refusals  to  submit  to  a  test  as  verified  positive  drug  test 
results.  But  this  may  change  in  the  future.  The  Department  has  issued  a  notice  of  pro- 
posed rulemaking  seeking  comment  on  whether  we  should  adopt  an  industry-wide 
performance-based  random  drug  testing  program. 
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Q.    What  is  the  random  testing  rate  for  alcohol? 

A.    The  rule  requires  employers  to  randomly  test  for  alcohol  at  25  percent.  However,  the 
rate  may  be  lowered  to  10  percent  if  the  violation  rate  is  less  than  0.5  percent  per  year  for 
two  consecutive  years.  It  may  also  be  increased  to  50  percent,  if  the  violation  rate  is 
equal  to  or  greater  than  one  percent  for  one  year.  FTA  will  publish  a  notice  in  the 
Federal  Register  annually  announcing  its  random  alcohol  testing  rate  based  on  the  data 
collected  from  the  transit  industry.  The  rate  is  calculated  and  implemented  industry- 
wide, and  not  on  the  basis  of  any  individual  employer's  rate. 

TESTING  PROCEDURES 

Q.    If  the  employee  receives  a  verifled  positive  drug  test  result  or  a  breath  alcohol  test  result 
of  0.04  or  greater,  is  the  employee  subject  to  referral  to  a  substance  abuse  professional 
(SAP)  and/or  rehabilitation? 

A.    Yes,  he  or  she  must  be  referred  to  the  SAP.  Depending  on  the  employer's  policy,  the 
employee  may  also  be  subject  to  suspension  or  dismissal. 

Q.    Will  it  be  possible  for  an  agency  to  belong  to  one  consortium  for  alcohol  testing  and  a 
second  consortium  for  drug  testing? 

A.    Yes.  This  decision  remains  with  the  transit  operator.  It  may  be  based  on  any  negotiated 
labor-management  agreement,  and  the  operator's  budgetary  conditions. 

Q.    Is  an  employer  required  to  keep  an  SAP  on  retainer  or  can  the  employer  refer  an 
employee  to  a  list  of  SAPs,  but  have  no  formal  connection  with  the  SAPs? 

A.    The  relationship  an  employer  has  with  the  substance  abuse  professional  is  left  up  to  the 
employer.  Evaluation  and  rehabilitation  may  be  provided  by  the  employer,  (e.g.,  an  EAP 
program),  by  an  SAP  under  contract  with  the  employer,  or  by  a  substance  abuse  profes- 
sional not  affiliated  with  the  employer.  The  choice  and  assignment  of  costs  will  be  deter- 
mined by  labor/management  agreements  and  the  company's  policies. 

Q.    The  rules  mandate  a  minimum  of  six  (6)  follow-up  tests  in  the  flrst  12  months  following 
an  employee's  return  to  duty.  Can  these  follow-up  tests  be  counted  toward  the  number 
needed  for  random  testing? 

A.    No,  follow-up  testing  cannot  be  counted  toward  the  number  needed  for  random  testing. 
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Q.    The  rules  specify  a  minimum  of  six  (6)  follow-up  tests  in  12  months  after  an  employee 
returns  to  duty.  Are  employees  who  return  to  duty  also  returned  to  the  general  random 
testing  pool? 

A.    Yes.  The  employee  is  returned  to  the  random  pool  upon  return  to  duty. 

Q.    If  an  employee  changed  jobs  prior  to  the  completion  of  the  six  (6)  follow-up  tests,  what 
testing  would  be  required  of  the  new  employer— just  a  pre-employment  test  or  a  continu- 
ation of  the  follow-up  test? 

A.    The  new  employer  would  require  a  pre-employment  test  and  would  not  have  to  continue 
the  follow-up  testing. 

Q.    The  rules  require  referral  to  an  SAP.  If  any  employer's  policy  is  to  fire  all  employees 
who  receive  verified  positive  drug  test  results  or  tests  for  alcohol  at  0.04  or  above,  what 
is  the  purpose  of  the  SAP?  Must  an  employer  refer  prior  to  dismissal? 

A.    Any  employee  who  is  covered  by  FTA's  drug  and  alcohol  regulations  and  has  a  verified 
positive  drug  test  or  alcohol  test  result  of  0.04  or  greater  must  be  referred  to  an  SAP. 
This  does  not  preclude  the  employer  from  applying  additional  consequences,  e.g.,  imme- 
diate dismissal,  to  the  affected  employee.  However,  it  must  be  clearly  understood  that 
the  employer  is  doing  so  under  its  own  company  policy,  and  not  any  Federal  authority. 

Q.    Can  an  employer  conduct  both  a  drug  test  and  alcohol  test  under  the  return  to  duty 
provision? 

A.    An  employer  may,  based  on  the  recommendations  of  the  substance  abuse  professional, 
also  subject  an  employee  who  previously  had  a  verified  positive  drug  test  result  under  the 
FTA  prohibited  drug  rule  to  a  return  to  duty  alcohol  test.  In  addition,  an  employer  may, 
based  on  the  recommendations  of  the  SAP,  subject  an  employee  who  previously  had  an 
alcohol  test  result  at  or  greater  than  0.04  to  a  return  to  duty  test  for  prohibited  drugs. 

Q.    Can  a  traffic  citation  be  used  as  a  reason  for  a  post-accident  test? 

A.    Not  solely.  In  addition  to  the  citation,  a  vehicle  involved  in  the  incident  (either  the  mass 
transit  vehicle  or  the  other  vehicle)  must  be  towed  away  from  the  scene  to  trigger  a  post- 
accident  test  or  there  has  been  an  injury  requiring  immediate  medical  treatment  away 
from  the  accident  scene. 


Q.    If  an  employee  is  required  to  submit  to  follow-up  testing  under  the  drug  rule,  can  he  or 
she  be  required  to  also  submit  to  follow-up  testing  for  alcohol  also? 

A.    If  the  SAP  thinks  it  is  appropriate,  then  the  employer  may  test  for  drugs  and  alcohol  on 
follow-up. 
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Q.    After  being  notifled  by  a  Medical  Review  Officer  (MRO)  of  a  verified  positive  drug  test, 
an  employee  has  72  hours  to  request  that  the  split  sample  be  tested.  When  does  the 
72-hour  period  begin  and  end? 

A.    The  72  hours  begin  when  the  employee  has  been  notified  by  the  MRO.  Because  most 
transit  systems  operate  seven  days  a  week  and  during  hohdays,  we  have  decided  that  the 
72-hour  time  period  includes  both  holidays  and  weekends. 

TRAINING 

Q.    As  a  result  of  the  New  York  subway  accident,  it  was  learned  that  the  employee  involved 
did  not  remember  receiving  alcohol  misuse  handouts.  Why  isn't  the  FTA  requiring 
classroom  training  on  alcohol? 

A.    There  is  no  guarantee  that  classroom  training  is  more  memorable  than  literature  provided 
to  employees.  Specialized  training  of  employees  concerning  the  dangers  of  performing 
safety-sensitive  functions  after  using  alcohol  does  not  seem  necessary.  Most  employees 
are  familiar  with  alcohol  and  its  effects.  Through  anti-drunk  driving  campaigns  and 
existing  industry  safety  programs,  the  message  that  one  should  not  drink  and  drive  (or 
perform  other  safety-related  duties)  is  a  very  pervasive  one  nowadays. 

Q.    Why  are  you  requiring  training  for  mass  transit  employees  on  drug  use  but  not  on  alco- 
hol misuse? 

A.    Among  many  employees,  information  about  drugs— what  they  are,  what  their  effects  are, 
what  legal  consequences  for  their  use  are  —  is  less  likely  to  be  a  matter  of  common  knowl- 
edge than  information  about  alcohol  and  its  misuse.  Training  is  more  useful  when  it  fills 
what  may  be  an  information  gap. 

Q.    Employees  are  to  be  provided  with  materials  on  the  drug  and  alcohol  testing  policies 
and  procedures.  What  materials  should  be  provided  to  contract  employees?  Do  they  get 
the  materials  from  the  FTA-funded  operator  or  from  their  own  firm?  What  if  the  poli- 
cies of  the  operator  difier  from  the  subcontractor  (i.e.,  the  operator  offers  rehabilitation 
on  a  50/50  cost  share  for  the  first  offense,  but  the  subcontractor  fires  all  drivers  who  fail 
a  drug  test)?  Which  policies  will  prevail? 

A.    FTA  drug  and  alcohol  rules  require  an  employer  to  make  available  to  every  safety- 
sensitive  employee,  whether  direct  hire  or  under  contract,  a  policy  statement  describing 
the  employer's  prohibited  drug  and  alcohol  misuse  programs.  The  rules  do  not  preclude 
the  employer  from  having  sanctions  under  its  own  authority  in  addition  to  those  man- 
dated by  FTA,  but  it  must  be  clearly  defined  as  separate  from  FTA's  requirements. 
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Q.    The  rules  specify  a  certain  number  of  hours  of  training  for  employees  and  supervisors. 
Are  these  hours  of  training  a  one-time  requirement  or  are  they  periodic?  What  would 
happen  if  a  supervisor  changed  jobs?  Would  additional  training  hours  be  required? 

A.    The  training  requirements  in  the  rules  are  one-time  requirements.  While  it  could  be  con- 
sidered "best  practice"  to  provide  refresher  training,  the  rules  remain  silent  on  this  issue 
and  additional  training  is  left  to  the  discretion  of  the  employers.  If  a  supervisor  becomes 
responsible  for  making  reasonable  suspicion  referrals,  that  supervisor  must  receive  addi- 
tional training. 

Q.    How  much  training  are  employers  required  to  provide  under  these  regulations? 

A.    There  is  a  major  difference  between  the  two  rules  concerning  the  amount  of  time 

required  for  training  of  covered  employees.  No  specific  training  is  required  for  safety- 
sensitive  employees  for  alcohol  misuse;  however,  60  minutes  of  instruction  is  required  for 
employees  on  prohibited  drug  use.  Supervisors  who  make  reasonable  suspicion  determi- 
nations must  receive  60  minutes  of  training  for  drugs  and  60  minutes  to  detect  the  signs 
and  symptoms  of  alcohol  misuse  for  a  combined  total  of  two  (2)  hours. 

RECORDKEEPING 

Q.    The  rules  mandate  the  retention  of  many  records  for  varying  periods  of  time.  Who 
would  be  responsible  for  maintaining  the  records  of  an  agency  that  ceased  operation  — 
especially  private  nonprofit  agencies  that  have  no  direct  connection  with  a  successor 
agency? 

A.    Recipients  have  the  ultimate  responsibility  to  maintain  the  records.  In  the  case  of  a 
defunct  agency,  the  recipient  would  be  responsible  to  FTA  for  maintaining  the  records. 
The  company  should  ensure  that  this  requirement  is  met  in  the  event  of  the  situation 
described  above.  A  possible  repository  of  these  records  could  be  the  State  DOT  or  its 
legal  counsel. 

Q.    Employers  are  to  submit  annual  management  information  system  (MIS)  reports  directly 
to  FTA.  What  are  the  time  frames  for  those  that  must  first  submit  their  report  to  the 
State  which  in  turn  submits  to  FTA? 

A.    In  the  final  rule  we  have  retained  the  requirement  that  a  State  collect  and  submit  to  FTA 
its  subrecipients'  MIS  reports.  Recipients  and  subrecipients  must  submit  their  own 
annual  reports  as  well  as  an  annual  report  from  each  of  their  contractors  with  covered 
employees.  States  are  treated  exactly  the  same  as  other  recipients  and  hence  must  meet 
the  same  reporting  deadhnes.  Each  report  submitted  must  cover  a  calendar  year.  The 
closing  date  for  data  is  December  31  and  the  report  is  due  at  FTA  by  March  15  of  the 
following  year. 
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Q.    The  confldentiality  of  tests  is  an  integral  part  of  the  overall  program.  Can  results  of 
alcohol  or  drug  tests  be  kept  as  part  of  a  permanent  personnel  file,  especially  if  the  files 
contain  other  materials  that  are  part  of  a  grievance  or  termination  process? 

A.    Employers  are  required  to  maintain  drug  testing  records  in  a  secure  manner,  so  that  dis- 
closure of  information  to  unauthorized  persons  does  not  occur.  It  is  suggested  that  test 
results  be  maintained  in  a  confidential  medical  file  to  ensure  employee  privacy. 

Q.    How  should  forms  be  filled  out  when  one  person  performs  several  safety-sensitive  func- 
tions? In  small  agencies  a  supervisor  may  be  a  backup  driver  or  a  driver  may  double  as 
a  dispatcher. 

A.    The  employee  should  be  accounted  for  in  whichever  safety-sensitive  function  constitutes 
the  most  of  his  or  her  on-duty  time. 

REHABILITATION 

Q.    Does  the  FTA  require  treatment  or  rehabilitation  as  a  mandatory  requirement  of  a 
transit  operator's  substance  abuse  program?  If  so,  who  pays? 

A.    The  FTA  does  not  require  rehabilitation  for  employees.  If  an  employee  undergoes  treat- 
ment, the  rule  does  not  address  the  issue  of  who  should  pay  for  it.  We  believe  that  this 
issue  should  be  decided  at  the  local  level. 


§40.21  THE  DRUGS 

Q.    Is  testing  for  additional  drugs  authorized?   Must  a  separate  specimen  be  obtained? 

A.    Under  49  CFR  part  40,  an  employer  must  test  for  the  following  drugs:  marijuana, 

cocaine,  amphetamines,  opiates,  and  phencyclidine.  An  employer  may  not  test  for  any 
other  substances  under  DOT  authority.  49  CFR  part  40  does  not,  however,  prohibit  an 
employer  from  testing  for  other  controlled  substances  as  long  as  that  testing  is  done  under 
the  authority  of  the  employer. 

Employers  in  the  transportation  industry  who  establish  a  drug  testing  program  that  tests 
beyond  the  five  drugs  currently  required  by  49  CFR  part  40  must  also  make  a  clear  dis- 
tinction to  their  employees  what  testing  is  required  by  DOT  authority  and  what  testing  is 
required  by  the  company.  Additionally,  employers  must  ensure  that  DOT  urine  speci- 
mens are  collected  in  accordance  with  the  provisions  outhned  in  49  CFR  part  40  and  that 
a  separate  specimen  collection  process  including  a  separate  act  of  urination  is  used  to 
obtain  specimens  for  company  testing  programs. 
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Q.    Should  labs  conduct  tests  for  Hve  (5)  drugs  even  if  the  drug  testing  custody  and  control 
form  fails  to  indicate  what  tests  are  to  be  performed? 

A.    49  CFR  part  40  indicates  that  DOT  agency  drug  testing  programs  require  that  employers 
test  for  marijuana,  cocaine,  opiates,  amphetamines,  and  phencychdine  (§40.21).  All  DOT 
specimens,  therefore,  must  be  tested  for  the  above  five  categories  of  drugs  even  if  the 
accompanying  drug  testing  custody  and  control  form  fails  to  indicate  this. 

While  the  Department  does  not  view  this  type  of  collection  site  error  to  be  a  fatal  flaw,  it, 
nevertheless,  jeopardizes  the  integrity  of  the  entire  collection  process  and  could  lead  to  a 
challenge  and  subsequent  third  party  review.  These  errors  should  be  addressed  with  the 
site  supervisor  in  the  hope  of  preventing  future  mistakes. 

m.23  PREPARATION  FOR  TESTING 

Q.    Is  the  collector's  signature  required  on  the  chain  of  custody  section  of  drug  testing 
custody  and  control  form? 

A.    The  collector's  signature  is  required  in  both  the  "received  by"  and  the  "released  by" 
spaces  in  Step  VII  of  the  drug  testing  custody  and  control  form.  49  CFR  part  40 
(§40.23(a)(l)(viii))  specifies  that  the  form  shall  provide  both  "received  by"  and  "released 
by"  entries  of  the  collector's  signature  and  printed  names.  Combining  these  entries  is  not 
authorized  by  the  rule. 


Q.    Does  the  regulation  require  the  drug  testing  custody  and  control  form  to  have  a  pre- 
printed specimen  ID  number? 

A.    Section  40.23  of  49  CFR  part  40  does  require  use  of  drug  testing  custody  and  control 
form  that  has  a  unique  preprinted  specimen  identification  number  on  all  copies  of  the 
form.  The  label  on  the  specimen  bottle  must  also  bear  the  same  specimen  identification 
number  as  that  on  the  custody  and  control  form  accompanying  the  specimen.  There  is  no 
absolute  requirement  that  the  specimen  identification  number  on  the  bottle  label  be  pre- 
printed. It  is  acceptable  practice  for  the  specimen  identification  number  to  be  recorded 
or  entered  on  the  bottle  label  by  the  collection  site  person.  However,  the  use  of  a  pre- 
printed bottle  label  is  greatly  recommended  to  decrease  the  risk  of  an  error  in  recording 
the  correct  specimen  identification  number.  If  the  specimen  identification  number  on  the 
bottle  and  on  the  custody  and  control  form  do  not  match,  the  specimen's  chain  of  custody 
is  broken  and  the  specimen  is  invalid. 

Q.    Can  the  drug  testing  custody  and  control  form  be  used  for  non-DOT  tests? 

A.    Employee  drug  testing  conducted  under  local,  State,  or  private  authority  should  not  be 
represented  to  the  employee  as  being  Federally  mandated  or  required.  The  use  of  the 
custody  and  control  form  required  under  49  CFR  part  40  conveys  that  the  testing  is  being 
conducted  in  accordance  with  applicable  Federal  regulations. 
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The  Department  has  formed  a  working  group  from  selected  NIDA  laboratories  and  col- 
lection facilities.  This  working  group's  objective  is  to  achieve  further  standardization  and 
applicability  of  custody  and  control  forms  currently  in  use  for  DOT-mandated  testing.  It 
is  expected  that  a  standardized  custody  and  control  form  will  be  in  place  by  1995. 

In  the  interim,  employers  may  use  custody  and  control  forms  that  make  no  reference  to 
Federal  regulation  for  testing  conducted  outside  of  the  DOT-mandated  requirements. 

Q.    Is  collection  of  blood  authorized?  Can  blood  specimens  be  supported  by  the  drug  testing 
custody  and  control  form?  Can  blood  test  results  be  used  to  take  DOT-required 
administrative  actions? 

A.    49  CFR  part  40  (54  FR  49854),  Procedures  for  Transportation  Workplace  Drug  Testing 
Programs:  Final  Rule,  December  1,  1989,  sets  forth  the  guidelines  for  employers  who 
must  conduct  urine  testing  programs  under  regulations  issued  by  the  various  agencies  of 
the  Department  of  Transportation. 

The  collection  of  blood  for  drug  testing  under  DOT  authority  is  not  authorized.  There- 
fore, while  a  company,  under  its  own  authority,  may  require  a  blood  specimen  to  be  col- 
lected and  tested  for  drugs  and/or  alcohol  under  certain  circumstances,  it  is  not  accept- 
able for  the  company-required  blood  specimen  to  be  supported  by  the  same  custody  and 
control  form  that  accompanies  a  DOT-required  urine  specimen. 

If  a  urine  specimen  for  a  DOT  reasonable  cause  test  is  rejected  for  testing  at  the  labora- 
tory, results  from  a  blood  specimen  collected  in  accordance  with  a  company  policy  could 
be  used  to  take  action  against  an  employee  depending  upon  the  drug  testing  policy  estab- 
lished by  that  company.  Under  no  circumstances,  however,  can  the  results  of  the  blood 
test  be  used  to  take  administrative  or  disciplinary  action  against  an  employee  using  DOT 
authority  for  the  reasons  cited  above. 

Q.    Is  the  collector  required  to  sign  or  initial  the  shipping  container  label? 

A.    Sections  40.23(c)  and  40.25(h)  of  49  CFR  part  40  describe  the  requirements  for  packaging 
the  specimen  and  custody  and  control  form  in  preparation  for  shipment  to  the  laboratory. 
Section  40.23(c)  states  that  the  shipping  container  must  be  sealed  and  initialed  to  prevent 
undetected  tampering.  Section  40.25(h)  states  that  the  collection  site  person  shall  sign 
and  enter  the  date  specimens  were  sealed  in  the  shipping  containers  for  shipment.  The 
Department  has  determined  that  initialing  and  dating  the  seal  by  the  collection  site  per- 
son is  sufficient  to  meet  the  intent  of  the  regulation. 

Q.    How  and  to  whom  are  drug  testing  custody  and  control  forms  distributed? 

A.    The  only  acceptable  procedures  for  handling  the  custody  and  control  form  as  specified  in 
49  CFR  part  40  (§40.23  [a])  are  as  follows:  Parts  1  and  2  must  accompany  the  urine 
specimen  in  a  sealed  container  to  the  laboratory;  Part  3  (MRO)  must  be  sent  from  the 
collection  site  directly  to  the  physician  (MRO);  Part  4  is  given  to  the  donor  at  the 
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collection  site;  Part  5  is  retained  by  the  collection  site  personnel;  and  Part  6  is  provided 
to  the  employer  representative.  It  is  unacceptable  for  the  MRO  copy  of  the  form  to 
accompany  the  urine  specimen  either  to  the  laboratory  or  to  the  MRO.  Clearly  the  intent 
of  the  regulation  is  for  the  urine  specimen  and  Parts  1  and  2  of  the  custody  and  control 
form  to  be  sent  directly  from  the  collection  site  to  the  laboratory,  and  the  MRO  (Part  3) 
copy  of  the  custody  and  control  form  to  be  sent  directly  to  the  physician.  There  is  no 
need  to  maintain  a  chain  of  custody  tracking  the  handling  of  the  sealed  shipping  con- 
tainer or  the  MRO  copy  of  the  form. 

Q.    Should  a  specimen  be  rejected  by  a  lab  if  tlie  donor-identifying  information  is  errone- 
ously provided? 

A.    The  intent  of  the  DOT  procedures  (49  CFR  part  40,  §40.23  [a]  [6])  is  to  limit  the  amount 
of  personal  identifying  information  that  is  recorded  on  the  specimen  bottle  and  those 
copies  of  the  drug  testing  custody  and  control  form  that  accompany  the  specimen  bottle 
to  the  laboratory.  The  rule  only  requires  that  a  donor  initial  the  specimen  bottle  label/ 
seal  and  provide  a  social  security  number  or  employee  identification  number  to  be 
recorded  on  the  laboratory  copies  of  the  drug  testing  custody  and  control  form.  The  rule 
does  not  allow  for  additional  personal  information  to  be  provided  to  the  laboratory.  In 
fact,  the  intent  was  to  prevent  the  donor's  identity  from  being  routinely  disclosed  to  the 
laboratory. 

It  was  never  intended,  however,  that  the  inadvertent  or  erroneous  disclosure  of  the  donor's 
identity  (i.e.,  name  or  signature)  on  the  specimen  bottle  or  laboratory  copies  of  the  drug 
testing  custody  and  control  form  be  justification,  in  and  of  itself,  for  a  laboratory  to  reject 
the  specimen  for  testing  or  for  a  Medical  Review  Officer  to  invahdate  the  test  results. 
Furthermore,  all  accessioning  procedures  at  laboratories  certified  by  the  Department  of 
Health  and  Human  Services  require  that  specimens  be  identified  by  specimen  identifica- 
tion number,  donor  identification  number,  and  laboratory  accession  number  only.  Even 
though  laboratory  accessioning  personnel  may  have  access  to  a  donor's  name  in  these 
cases,  the  analytical  personnel  will  not.  Therefore,  the  donor's  identity  is  still  protected 
during  the  actual  testing  process. 

Q.    Must  the  collector  provide  a  real  name  on  the  collector  certiflcation  section  of  drug 
testing  custody  and  control  form? 

A.    The  intent  of  the  DOT  drug  testing  custody  and  control  form  is  to  provide  complete  doc- 
umentation of  the  specimen  collection  process  including  the  name  of  the  collector  and 
the  location  of  the  collection  site.  The  collection  site  person  who  receives  the  urine 
specimen  from  the  donor  should  be  identified  by  name  on  the  block  specifying  "collec- 
tor's name."  Use  of  a  "code  name,"  collector  I.D.  number,  or  other  substitution  for  the 
collector's  name  is  not  acceptable.  The  collector's  name  should  be  the  same  as  that 
appearing  on  the  identification  each  collector  is  required  to  make  available  to  the  donor, 
if  so  requested. 
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Q.    Are  middle  names  required  on  the  drug  testing  custody  and  control  form? 

A.    Section  40.25(a)  of  49  CFR  part  40,  Procedures  for  Transportation  Workplace  Drug 
Testing  Programs,  specifies  that  the  custody  and  control  form  used  to  document  DOT- 
mandated  drug  testing  shall  provide  space  for  collector,  donor,  and  laboratory  certifying 
scientist  names  and  signatures.  The  regulation  does  not  specify  that  a  middle  name  must 
be  used.  The  intent  of  the  regulation  is  to  provide  for  the  identification  of  the  person(s) 
signing  the  certification  statements.  The  use  of  supplemental  instructions  on  the  custody 
and  control  form  (e.g.  further  defining  name  to  include  first,  middle,  last),  does  not 
impact  on  the  security,  identification,  or  integrity  of  the  urine  specimen  and  should  not  be 
used  as  a  basis  for  invalidating  the  specimen  results. 

Q.    Is  the  MRO  name  required  on  the  drug  testing  custody  and  control  form?  Can  the 
MRO's  company  name  be  used  instead? 

A.    The  regulation,  49  CFR  part  40.23(a)(i)(iv),  specifies  that  the  form  must  have  a  block  that 
would  accommodate  the  MRO's  name  and  address.  The  laboratory  that  does  the  test 
must  know  where  to  send  the  test  result.  The  donor  has  the  right  to  know  who  will  be 
doing  the  verification  of  the  laboratory  result. 

Having  stated  the  above,  it  is  the  interpretation  of  the  DOT  that  a  specific  physician's 
name  and  address  should  appear  on  the  form.  If  that  physician  does  not  perform  the 
MRO  functions  himself/herself,  the  clinic  or  MRO  service  should  have  documentation  of 
physicians  who  are  authorized  to  conduct  MRO  functions  on  behalf  of  the  named  MRO. 
It  is  always  the  employer's  responsibility  to  designate  a  physician(s)  to  perform  the  MRO 
duties. 


§40.25  SPECIMEN  COLLECTION  PROCEDURES 

Q.    Is  the  collector's  name  required  on  the  drug  testing  custody  and  control  form? 

A.    Pursuant  to  49  CFR  part  40,  the  collector's  name  and  certification  are  required  as  part  of 
the  collection  process  (§40.25).  This  is  necessary  to  ensure  the  integrity  of  the  testing 
process  and  to  initiate  the  chain  of  custody.  It  is  the  Department's  position  that  an  indi- 
vidual submitting  to  testing  under  this  rule  shall  have  a  reciprocal  right  to  know  the  col- 
lector's name  and  to  see  the  collector's  work  identification  (§40.25 (f)  [27]).  Any  collection 
site  that  deviates  from  this  process  will  be  violating  the  rule. 

Q.    Are  split  sample  collections  authorized? 

A.    The  Department's  final  rule  issued  February  15,  1994,  49  CFR  part  40,  Procedures  for 
Transportation  Workplace  Drug  Testing  Programs  requires  the  use  of  "split  sample" 
procedures  by  employers  covered  by  the  FTA  rule.  In  a  split  sample  procedure,  a  suffi- 
cient volume  of  urine  is  collected  so  that  it  may  be  divided  into  two  specimens  (the  first 
containing  at  least  30  ml  of  urine,  the  "split"  containing  at  least  15  ml  of  urine).  If  the 
first  specimen  is  positive,  the  split  specimen  may  be  analyzed  at  another  Department  of 
Health  and  Human  Services  certified  laboratory,  if  requested  by  the  employee. 
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Q.    May  donors  be  required  to  strip,  wear  a  hospital  gown,  or  empty  pockets? 

A.    The  Department's  procedures  for  transportation  workplace  drug  testing  programs  con- 
tained in  49  CFR  part  40,  December  1,  1989,  §40.25(f)(4)  states:  "The  collection  site 
person  shall  ask  the  individual  to  remove  any  unnecessary  outer  garments  such  as  a  coat  or 
jacket  that  might  conceal  items  or  substances  that  could  be  used  to  tamper  with  or  adul- 
terate the  individual's  urine  specimen.  The  collection  site  person  shall  ensure  that  all 
personal  belongings  such  as  a  purse  or  briefcase  remain  with  the  outer  garments.  The 
individual  may  retain  his  or  her  wallet."  (Emphasis  added.) 

While  it  is  clear  that  the  rule  does  allow  for  collectors  to  request  that  donors  remove 
unnecessary  outer  garments  in  order  to  ensure  the  integrity  of  the  collection,  the  rule 
does  not  authorize  collectors  to  require  or  request  that  donors  remove  other  garments  as 
well,  e.g.  shirts,  blouses,  pants,  or  skirts,  thereby  ensuring  a  modicum  of  privacy  and 
reducing  potential  embarrassment.  Additionally,  donors  may  not  be  required  or 
requested  to  wear  hospital  or  examination  gowns  when  providing  a  specimen. 

There  is  an  exception  to  the  above.  The  Department  has  determined  that  if  a  urine  speci- 
men is  being  collected  as  part  of  a  DOT-required  physical  examination  in  which  an  indi- 
vidual is  required  to  disrobe  and  wear  a  hospital  or  examination  gown,  the  collection  may 
be  completed  with  the  donor  so  attired. 

It  should  also  be  noted  that  if  a  collection  site  person,  during  the  course  of  a  collection 
procedure,  notices  an  unusual  indicator  that  an  individual  may  attempt  to  tamper  with  or 
adulterate  a  specimen  as  evidenced  by  a  bulging  or  overstuffed  pocket  for  example,  the 
collector  may  request  that  the  donor  empty  his  or  her  pockets,  display  the  items,  and 
explain  the  need  for  them  during  the  collection.  This  procedure  may  be  done  only  when 
there  is  a  suspicion  that  an  individual  may  be  about  to  tamper  with  or  adulterate  a  speci- 
men. Otherwise,  requiring  donors  to  empty  their  pockets  as  a  common  practice  is  also 
prohibited  under  the  current  rules. 

Q.    What  if  a  donor  is  physically  unable  to  provide  a  specimen? 

A.    The  Department's  procedures  in  49  CFR  part  40  do  not  address  the  circumstance  of  indi- 
viduals physically  unable  to  provide  a  urine  specimen  except  in  §40.25  (f)(10)(i)(C).  Spe- 
cific documentation  of  the  individual's  medical  condition,  including  the  fact  that  he/she  is 
unable  to  provide  a  urine  specimen  should  be  obtained  and  furnished  to  the  employer. 
The  Medical  Review  Officer  should,  after  a  thorough  evaluation  of  the  individual's  cir- 
cumstance, notify  the  employer  that  the  individual  cannot  provide  a  urine  specimen. 

Q.    Please  clarify  donor  identifying  information  requirements  on  the  drug  testing  custody 
and  control  form. 

A.    In  accordance  with  49  CFR  part  40  (54  FR  49854)  Section  40.25(f) (20),  the  donor/ 
employee  is  required  to  initial  the  specimen  bottle  seal/label.  The  employee/donor's 
identification  number  or  SSN  is  to  be  provided  on  the  custody  and  control  form  and  may 
be  included  on  the  specimen  bottle  seal/label.  Other  donor  identification  (i.e.,  name. 
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signature)  should  not  be  provided  on  the  copies  of  the  custody  and  control  form  that 
accompany  the  specimen  to  the  laboratory.  However,  disclosure  of  the  donor's  name/ 
signature  does  not,  in  and  of  itself,  require  that  the  specimen  be  rejected  for  testing  by 
the  laboratory. 

Q.    Is  a  consent  form  authorized? 

A.    49  CFR  part  40,  §40.25  (f)(22)(ii)  addresses  this  issue  and  has  not  been  changed  since  its 
publication  in  the  Federal  Register  on  December  1,  1989.  Specifically,  it  states,  ''When 
specified  by  DOT  agency  regulation  or  required  by  the  collection  site  (other  than  an  employer 
site)  or  by  the  laboratory,  the  employee  may  be  required  to  sign  a  consent  or  release  form 
authorizing  the  collection  of  the  specimen,  analysis  of  the  specimen  for  designated  controlled 
substances,  and  release  of  the  results  to  the  employer.^'  The  purpose  of  this  statement  is  to 
allow  collection  sites  or  laboratories,  under  their  own  accord,  or  when  required  by  a  DOT 
agency  regulation  to  utilize  consent  or  release  of  information  forms  for  the  collection, 
analysis,  and  release  of  specimen  results  to  the  employer.  §40.25  (f)(22)(ii)  continues, 
''The  employee  may  not  be  required  to  waive  liability  with  respect  to  negligence  on  the  part  of 
any  person  participating  in  the  collection,  handling,  or  analysis  of  the  specimen  or  to  indem- 
nify any  person  for  the  negligence  of  others."  The  intent  of  this  statement  is  to  prevent  any- 
one who  participates  in  either  the  collection,  handling,  or  analysis  of  the  specimen  to  have 
the  employee  exempt  them  from  liability  arising  from  their  actions.  This  pertains  not  only 
to  collection  site  and  laboratory  personnel,  but  also  to  Medical  Review  Officers,  their 
staff,  if  applicable,  and  to  the  employer. 

Q.    Please  address  the  issue  of  low  specific  gravity/creatinine. 

A.    The  DOT  drug  testing  procedures  rule,  49  CFR  part  40,  addresses  the  issue  of  creatinine 
and  specific  gravity  levels  in  urine  specimens  only  in  the  context  of  the  employee's 
(donor's)  right  to  privacy  during  collection  of  a  urine  specimen  [see  §40.25  (e)(2)(ii)].  If 
the  last  specimen  provided  by  the  employee  was  determined  by  the  laboratory  to  have  a 
specific  gravity  of  less  than  1.003  and  a  creatinine  concentration  below  .2g/L,  the  donor 
may  lose  his/her  right  to  privacy  during  any  subsequent  urine  collection.  There  is  no 
authority  under  the  rule  for  an  MRO  to  cancel  a  test  result  based  on  creatinine  and 
specific  gravity  levels.  The  MRO  may,  however,  inform  the  employer  when  specific 
gravity  and  creatinine  levels  are  below  1.003  and  .2g/L,  respectively,  so  that  subsequent 
collections  may  be  conducted  under  direct  observation.  It  is  the  responsibility  of  the 
employer  representative  or  collection  site  supervisor  to  determine  when  a  direct  observa- 
tion collection  is  warranted. 


Q.    Is  the  donor's  presence  required  when  the  collector  prepares  a  specimen  for  shipment? 

A.    The  tamper-proof  seal  placed  on  the  specimen  bottle  must  be  affixed  in  the  presence  of 
the  donor,  but  the  regulation  is  clear  that  the  donor  does  not  have  to  be  present  when  the 
specimens  are  prepared  for  shipment  to  the  laboratory.  The  collection  site  person  is  the 
only  person  required  to  sign  or  initial  the  seal  on  the  shipment  container.  In  fact,  the  rule 
allows  the  use  of  shipment  containers  that  accommodates  multiple  specimen  bottles.  It 
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would  be  impossible  to  have  more  than  one  donor  witness  the  sealing  of  their  specimen 
bottles  in  one  shipment  container  when  collectors  are  restricted  by  rule  to  administer  to 
only  one  donor  at  a  time. 

Q.    What  should  donors  do  if  specimen  collection  procedures  are  not  being  followed? 

A.    Under  DOT  agency  regulations,  the  employer  is  responsible  for  ensuring  that  specimens 
are  collected  in  accordance  with  49  CFR  part  40.  If  the  employees  subject  to  DOT- 
mandated  drug  testing  regulations  believe  that  collection  procedures  are  not  being  fol- 
lowed as  prescribed  in  49  CFR  part  40,  they  should  so  inform  the  employer.  If  the 
employer  does  not  respond  to  the  complaints  and  take  appropriate  corrective  actions,  the 
employees  may  seek  resolution  of  their  complaints  through  a  DOT  agency  that  has  regu- 
latory authority  over  the  employer. 

Q.    In  a  post-accident  situation  requiring  both  a  company  test  and  a  DOT  test,  which  should 
be  conducted  first? 

A.    In  a  post-accident  situation  in  which  drug/alcohol  testing  is  required  under  company 
authority  or  policy,  and  DOT-mandated  tests  are  required,  the  DOT  tests  must  be  con- 
ducted first. 


Q.    Is  failure  to  check  the  temperature  box  on  the  Drug  Testing  custody  and  control  form 
considered  a  fatal  flaw? 

A.    In  accordance  with  49  CFR  part  40  (54  FR  49854)  Section  40.29,  the  collector  is  to  check 
the  temperature  of  the  specimen  to  ensure  the  integrity  of  the  specimen.  The  fact  that  it 
was  checked  should  be  marked  appropriately  on  the  custody  and  control  form.  Inad- 
vertently not  marking  the  temperature  taken  box,  in  and  of  itself,  does  not  constitute  a 
"fatal  flaw"  in  the  DOT  chain  of  custody  process. 


Q.    What  are  the  collection  site  requirements? 

A.    The  Department's  Procedures  for  Transportation  Workplace  Drug  Testing  Programs  con- 
tained in  49  CFR  part  40,  December  1,  1989,  §40.25(a)-(b)  outline  employer  requirements 
for  designating  and  maintaining  the  security  of  collection  sites.  To  summarize  the  con- 
tents of  this  section,  a  collection  site  must  at  a  minimum  provide: 

(1)  An  enclosure  where  privacy  for  urination  is  possible 

(2)  A  toilet  for  urination  (unless  a  single  use,  disposable  container  is  used  with 
sufficient  capacity  to  contain  the  entire  void) 

(3)  A  source  of  water  for  washing  hands 
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(4)  A  suitable  writing  surface  for  completing  the  required  paperwork  (custody  and 
control  form) 

(5)  Restricted  access  so  that  the  site  is  secure  during  collection. 

Any  facility,  to  include  a  physician's  office,  that  meets  the  above  minimum  requirements 
may  be  used  as  a  collection  site  for  DOT-required  drug  tests.  It  is  the  employer's  respon- 
sibility to  not  only  designate  and  ensure  that  collection  sites  meet  these  minimum  require- 
ments, but  also  to  ensure  that  collection  site  personnel  at  these  locations  are  properly 
trained  and/or  qualified  to  collect  urine  specimens  in  accordance  with  the  provisions 
outlined  in  49  CFR  part  40. 

§40.29  LABORATORY  ANALYSIS  PROCEDURES 

Q.    Explain  the  requirements  for  montiily  lab  summaries. 

A.    Section  40.29(g)(6)  of  49  CFR  part  40  requires  each  laboratory  to  "provide  the  employer 
official  responsible  for  coordination  of  the  drug  testing  program  a  monthly  statistical 
summary  of  urinalysis  testing  of  the  employer's  employees." 

The  above  reference  also  contains  the  following  information:  "Monthly  reports  shall  not 
include  data  from  which  it  is  reasonably  likely  that  information  about  individuals'  tests 
can  be  readily  inferred.  If  necessary,  in  order  to  prevent  the  disclosure  of  such  data,  the 
laboratory  shall  not  send  a  report  until  data  are  sufficiently  aggregated  to  make  such  an 
inference  unlikely.  In  any  month  in  which  a  report  is  withheld  for  this  reason,  the  labora- 
tory will  so  inform  the  employer  in  writing." 

Further,  the  Department  has  held  that  during  a  month  in  which  there  was  "no  activity" 
the  laboratory  is  still  required  to  inform  the  employer,  in  writing,  of  the  negative  activity. 
This  provision  is  currently  necessary  to  assist  Federal  auditors  during  inspections  of 
employers  that  are  required  by  an  Operating  Administration  to  conduct  a  drug  testing 
program.  Unless  the  auditor  has  a  complete  month-by-month  history  and  record  of  drug 
testing  results  from  a  laboratory,  there  is  nothing  to  preclude  an  employer,  for  example, 
from  destroying  a  monthly  summary  that  does  contain  a  confirmed  positive  result  and 
claim  that  there  simply  was  no  activity  during  the  month.  This,  of  course,  would  allow  the 
company  to  continue  to  use  that  individual  in  a  safety-sensitive  function  with  no  evidence 
that  there  was  a  confirmed  positive  drug  test  result.  In  effect,  the  negative  lab  report 
serves  as  an  important  check  and  balance  used  by  auditors  in  their  compliance  and 
enforcement  efforts. 


Q.    May  labs  transmit  results  to  an  MRO  by  faxing  Part  2  of  drug  testing  custody  and  con- 
trol form? 

A.    Laboratory  test  results  may  be  provided  to  the  Medical  Review  Officer  via  facsimile 
transmission  of  the  custody  and  control  form.  However,  the  "true  copy"  of  the  custody 
and  control  form  must  also  be  sent  to  the  MRO.  The  purpose  of  permitting  facsimile 
transmission  of  the  custody  and  control  form  is  to  facilitate  a  quicker  administrative 
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review  of  test  results  by  the  MRO.  The  MRO  may  complete  verification  of  a  negative 
result  based  on  the  facsimile  of  the  custody  and  control  form;  however,  the  verification  of 
a  positive  result  cannot  be  completed  until  the  "true  copy"  of  the  custody  and  control 
form  bearing  the  original  signature  of  the  laboratory's  certifying  scientist  is  received  by 
the  MRO. 


Q.    Can  a  lab  certifying  scientist  use  a  "signature  stamp"? 

A.    In  accordance  with  49  CFR  part  40  (54  FR  49854)  Section  40.29,  paragraph  (g)(5)  "in  the 
case  of  a  positive  report  for  drug  use,  shall  be  signed  (after  the  required  certification 
block)  by  the  individual  responsible  for  day-to-day  management  of  the  drug  testing  labo- 
ratory or  the  individual  responsible  for  attesting  to  the  validity  of  the  test  reports...  ." 

In  accordance  with  49  CFR  part  40  (54  FR  49854),  Section  40.29,  paragraph  (g)(3), 
"Before  any  test  result  is  reported  (the  results  of  initial  tests,  confirmatory  tests,  or  quality 
control  data),  it  should  be  reviewed  and  the  test  certified  as  an  accurate  report  by  the 
responsible  individual."  The  Department's  opinion  is  that  negative  reports  must  be 
reviewed  and  the  test  certified  as  an  accurate  report  by  the  laboratory's  responsible 
individual.  This  certification  can  be  accomphshed  by  a  signature  or  a  signature  stamp 
with  initials  on  the  custody  and  control  form. 

Q.    Does  the  regulation  require  lab  "batch  reporting"  of  drug  test  results? 

A.    The  laboratory  may  report  results  to  the  MRO  as  soon  as  the  results  have  been  reviewed 
by  the  appropriate  laboratory  personnel.  There  is  no  requirement  for  "batch  reporting," 
or  reporting  simultaneously  all  results  for  specimens  received  in  a  given  shipment.  Nor 
does  49  CFR  part  40  require  "batch  reporting"  of  results  by  the  MRO  to  the  employer. 
While  the  practice  of  reporting  negative  results  before  positive  results  have  been  verified 
may  lead  to  an  employer  making  premature  assumptions  about  a  particular  test  result,  the 
rule  provides  no  authority  for  an  employer  to  take  any  adverse  action  against  an 
employee  whose  test  result  is  pending.  The  differences  in  reporting  time  of  test  results 
may  be  due  to  a  variety  of  circumstances  including  laboratory  processing  time,  MRO 
administrative  review  processes  for  negatives,  or  the  verification  process  for  positives. 

Q.    Is  a  lab  required  to  send  results  directly  to  the  MRO? 

A.    With  regard  to  routing  laboratory  test  results,  49  CFR  part  40.29  (g)(4)  states:  "The 
laboratory  may  transmit  results  to  the  Medical  Review  Officer  by  various  electronic 
means  ...  in  a  manner  designed  to  ensure  confidentiality  of  the  information...  .  The  labo- 
ratory and  the  employer  must  ensure  the  security  of  the  data  transmission  and  limit  access  to 
any  data  transmission,  storage,  and  retrieval  system.''  §40.29  (g)(5)  further  explains:  ''The 
laboratory  shall  send  only  to  the  Medical  Review  Officer  the  original  or  a  certified  true  copy  of 
the  drug  testing  Custody  and  Control  form  (Part  2)  ...  ." 

Regarding  the  Medical  Review  Officer  review  process  of  positive  test  results,  §40.33(b)(3) 
states:  "The  role  of  the  Medical  Review  Officer  is  to  review  and  interpret  confirmed  positive 
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test  results  obtained  through  the  employer's  testing  program."  In  §40.33(c)(2):  ''The  MRO 
shall  contact  the  individual  directly,  on  a  confidential  basis,  to  determine  whether  the  employee 
wishes  to  discuss  the  test  result.  A  staff  person  under  the  MRO's  supervision  may  make  the 
initial  contact,  and  a  medically  licensed  or  certified  staff  person  may  gather  information  from 
the  employee. " 

The  duties  of  the  MRO  with  respect  to  reviewing  negative  results  are  administrative.  This 
administrative  review  should  include  a  review  of  the  drug  testing  custody  and  control 
form  to  substantiate  that  the  reported  negative  result  is  correctly  identified  with  the  donor 
and  to  ensure  that  the  form  is  complete  and  sufficient  on  its  face.  This  is  contained  in 
§40.33(a)(l)  and  (2).  Since  publication  of  49  CFR  part  40,  the  Department  has  allowed 
this  review  to  be  conducted  and  verified  by  a  staff  person  under  the  MRO's  supervision. 

Given  all  of  the  above,  it  should  be  clear  that  the  intent  of  the  current  regulations  is  that 
all  laboratory  test  results  would  be  sent  directly  to  the  MRO.  The  MRO  must  make  the 
verification  determination  on  positive  results  and  the  MRO  may  delegate  to  a  person 
under  his/her  direct  supervision  the  administrative  review  of  the  negative  results. 

Q.    Does  the  regulation  allow  the  MRO  to  disclose  to  the  employer  the  drug(s)  involved  in  a 
positive  test? 

A.    Section  40.29(g)(3)  of  49  CFR  part  40,  Procedures  for  Transportation  Workplace  Drug 
Testing  Programs:  Final  Rule,  December  1,  1989,  requires  MROs  to  report  to  employers 
whether  the  drug  test  was  positive  or  negative.  It  also  allows  the  MRO  to  report  the 
drug(s)  for  which  there  was  a  positive  test. 


§4031  QUALITY  ASSURANCE  AND  QUALITY  CONTROL 

Q.    Please  explain  the  timing  of  blind  performance  test  specimens. 

A.    49  CFR  part  40  in  Section  40.31(d)  delineates  employer  and  consortia  blind  performance 
test  requirements.  The  intent  of  the  requirements  in  49  CFR  part  40  is  to  test  the  labora- 
tory's ability  to  correctly  identify  positive  and  negative  samples.  These  samples  are  to  be 
unidentifiable  as  bhnd  samples  by  the  laboratory. 

The  regulation  does  not  specify  the  distribution  or  the  timing  of  the  submissions  except  to 
stipulate  in  Section  40.31(d)(2)  that  each  "employer  shall  submit  three  bhnd  performance 
test  specimens  for  each  100  employee  specimens  it  submits,  up  to  a  maximum  of  100 
blind  performance  test  specimens  submitted  per  quarter."  This  is  the  basic  requirement. 
The  optimum  program  would  be  to  evenly  space  the  submission  of  blind  samples 
throughout  the  period. 
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»t033  REPORTING  AND  REVIEW  OF  RESULTS 


Q.    When  can  the  MRO  notify  an  employer  of  a  positive  drug  test  result? 

A.    The  MRO  may  not  notify  the  employer  of  a  positive  test  until  he/she  has  verified  the  test 
as  positive.  Verification  requires  that  the  MRO  review  the  chain  of  custody  documenta- 
tion, contact  the  employee,  review  any  documentation  of  a  legitimate  medical  explanation 
for  a  positive  test,  and  determine  that  the  positive  resulted  from  unauthorized  use  of  a 
controlled  substance.  The  MRO  is  not  required  to  delay  verification  pending  the  out- 
come of  the  reanalysis  or  the  split  analysis.  Only  upon  verification  shall  the  MRO  notify 
the  employer  of  the  positive  result,  and  the  employer  shall  then  remove  the  employee 
from  the  safety-sensitive  duties/position.  Once  having  received  notice  of  a  verified  posi- 
tive result  from  the  MRO,  the  employer  shall  not  delay  removal  of  the  employee  from 
safety-sensitive  duties  pending  the  outcome  of  the  reanalysis  or  the  spht  analysis. 

Q.    Please  explain  MRO  qualifications.  Is  certification  required? 

A.    49  CFR  part  40  (§40.33(b)(l))  states  that  the  MRO  shall  be  a  licensed  physician  with 
knowledge  of  substance  abuse  disorders.  There  is  no  DOT  certification  program  for 
MROs;  nor  is  there  a  requirement  that  physicians  complete  any  specialized  training  for 
MRO  duties. 


Q.    Must  the  MRO  report  to  employers  be  in  writing? 

A.    49  CFR  part  40,  Procedures  of  Transportation  Workplace  Drug  Testing  Programs  does 
not  require  the  MRO  to  provide  written  notification  to  employers  of  verified  drug  test 
results.  Such  written  notification,  however,  is  encouraged. 


Q.    Can  an  MRO  use  Part  2  of  Drug  Testing  Custody  and  Control  Form  to  report  negative 
results? 

A.    The  drug  testing  laboratory  is  required  to  send  the  original  or  copy  of  the  drug  testing 
custody  and  control  form  to  the  Medical  Review  Officer.  The  results  of  the  drug  test  are 
to  be  recorded  on  the  custody  and  control  form;  and,  in  the  case  of  a  positive  result,  the 
laboratory's  certifying  scientist  must  sign  the  custody  and  control  form.  Upon  receipt  of 
the  copy  of  the  custody  and  control  form  from  the  laboratory,  the  MRO  shall  verify  the 
test  result  (contacting  the  donor  if  required)  and  notify  the  employer  of  the  MRO  deci- 
sion. The  MRO,  however,  should  not  provide  the  employer  with  a  copy  of  the  custody 
and  control  form  bearing  the  results  from  the  laboratory.  Often,  positive  results  reported 
by  the  laboratory  are  determined  by  the  MRO  to  be  explained  by  authorized  medical  use 
of  a  substance,  and  thus  are  verified  and  reported  negative.  Employers  are  not  permitted 
to  have  the  laboratory  information,  only  the  MRO's  determination.  In  the  case  of  verified 
positive  results,  the  MRO  may  provide  the  employer  with  a  copy  of  the  custody  and 
control  form  bearing  the  laboratory  results,  so  long  as  quantitative  levels  of  the  drugs  dis- 
covered are  not  provided. 
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Q.    Please  explain  an  MRO's  review  of  negative  results. 

A.    The  duties  of  the  MRO  with  respect  to  reviewing  negative  urine  drug  test  results  are 
strictly  administrative,  but  must  include  a  review  of  the  drug  testing  custody  and  control 
form  prior  to  releasing  the  results  to  the  employer.  This  is  necessary  to  substantiate  that 
the  reported  negative  result  is  correctly  identified  with  the  donor  and  to  ensure  that  the 
form  is  complete  and  sufficient  on  its  face  (49  CFR  part  40.33(a)(l-2)).  While  the 
Department,  through  interpretation,  has  permitted  the  administrative  review  to  be  con- 
ducted by  a  staff  person  working  under  the  direct  supervision  of  the  MRO,  the  require- 
ment to  conduct  the  review  in  accordance  with  current  regulations  remains  in  effect. 

Q.    Please  explain  MRO  verification  of  opiate  positives. 

A.    The  MRO  verification  process  of  any  positive  laboratory  report  requires  several  specific 
actions.  These  include  a  review  of  the  drug  testing  custody  and  control  form  for  com- 
pleteness and  accuracy,  notifying  and  providing  the  donor  an  opportunity  to  discuss  the 
results,  reviewing  the  donor's  medical  history  and  medical  records,  and  investigating  other 
biomedical  factors  that  may  account  for  the  positive  result. 

The  above  actions  are  especially  important  when  the  MRO  is  confronted  with  an  opiate 
positive,  as  the  result  may  be  caused  by  the  use  of  a  legally  prescribed  medication  or  an 
ingested  substance,  such  as  poppy  seeds.  Using  the  above  steps  as  a  guide,  the  MRO  first 
ensures  that  the  drug  testing  custody  and  control  form  is  complete  and  accurate  on  its 
face.  Next,  the  MRO  notifies  the  donor  of  the  positive  test  result  and  offers  the  individ- 
ual an  opportunity  to  discuss  the  results.  If  the  donor  expressly  declines  the  opportunity 
to  discuss  the  test  results,  or  fails  to  contact  the  MRO  within  five  days  after  being  notified 
by  a  designated  employer  representative  to  do  so,  the  MRO  may  verify  the  laboratory  test 
result  as  a  positive.  This  includes  results  that  are  positive  for  opiates. 

If  the  donor  accepts  the  opportunity  to  discuss  the  results  with  the  MRO,  the  MRO  must 
review  any  medical  records  provided  by  the  donor  to  determine  if  the  opiate  positive 
resulted  from  a  legally  prescribed  medication.  If  the  donor  is  unable  to  produce  medical 
evidence  and  either  admits  to  unauthorized  use  of  an  opiate  or  acknowledges  using 
another  individual's  prescribed  opiate  medication,  the  MRO  should  also  verify  the  result 
as  a  positive. 

However,  if  the  donor  is  unable  to  produce  medical  evidence,  denies  unauthorized  use  of 
an  opiate,  or  denies  using  another  individual's  medication,  the  MRO  must  determine  that 
there  is  clinical  evidence  — in  addition  to  the  urine  test— of  unauthorized  use  of  any  opium, 
opiate,  or  opium  derivative  before  verifying  the  test  result  as  positive.  Examples  of  clinical 
evidence  include  recent  needle  tracks  or  behavioral  or  psychological  signs  of  acute  opiate 
intoxication  or  withdrawal.  Clinical  evidence  is  also  required  to  verify  a  positive  opiate 
result  whether  or  not  the  donor  claims  poppy  seed  ingestion  as  a  defense  for  the  positive 
result. 

The  verification  process  for  an  opiate  positive  result  can  be  a  very  complex  and  very 
difficult  task  for  the  MRO  and  should  be  undertaken  with  a  great  deal  of  caution. 
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Q.    Please  clarify  the  MRO/lab  relationship. 

A.    49  CFR  part  40.33(b)(2)  states:  The  MRO  shall  not  be  an  employee  of  the  laboratory 
conducting  the  drug  test  unless  the  laboratory  establishes  a  clear  separation  of  functions 
to  prevent  any  appearance  of  a  conflict  of  interest,  including  assuring  that  the  MRO  has 
no  responsibility  for,  and  is  not  supervised  by  or  the  supervisor  of,  any  f)ersons  who  have 
responsibility  for  the  drug  testing  or  quality  control  operations  of  the  laboratory.  While 
the  current  rule  does  not  prohibit  an  employer-employee  relationship  between  the  labora- 
tory and  the  MRO,  it  is  obvious  that  there  must  be  a  clear  separation  of  functions 
between  the  MRO  and  the  laboratory. 

Q.    In  what  situations  can  an  MRO  reopen  a  verification? 

A.  The  provisions  of  49  CFR  part  40  specifically  permit  the  reopening  of  a  Medical  Review 
Officer's  verification  of  a  confirmed  positive  drug  test  in  only  one  situation  (40.33(c)(6)). 
When  a  donor  who  failed  to  contact  the  MRO  within  five  days  after  being  notified  to  do 
so  presents  documenmtation  of  circumstances  that  prevented  his/her  from  doing  so. 

m35  PROTECTION  OF  EMPLOYEE  RECORDS 

Q.    Please  clarify  release  of  drug  test  results  with/without  written  authorization. 

A.    The  rules  governing  release  of  employee  test  results  (49  CFR  part  40,  §40.35)  permit 
disclosure  to  persons  other  than  the  employee,  employer,  or  decision-maker  in  a  lawsuit 
or  grievance  action,  only  with  the  written  authorization  of  the  employee.  If  the  employee 
authorizes  release  to  a  trade  association  and  the  association  intends  to  release  the  infor- 
mation to  its  members,  the  employee  authorization  should  include  such  provisions.  The 
authorization  should  be  an  informed  consent,  in  that  the  employee  fully  understands  the 
intended  use  and  disclosure  of  the  test  results.  Each  test  result  would  require  a  separate 
authorization. 


Q.    Can  employees  be  required  to  sign  release  forms  for  third-party  disclosures? 

A.    The  intent  of  49  CFR  part  40  (§40.29(g)(3),  40.35  and  40.37)  is  to  ensure  confidentiality 
of  employee  drug  test  results.  Employees  should  not  be  required  to  sign  release  or 
consent  statements  for  third-party  disclosure  as  part  of  the  drug  testing  process.  Informa- 
tion concerning  the  drug  test  may  be  released  by  the  employer  in  unemployment  or 
workmen's  compensation  proceedings,  or  other  situations  in  which  the  employee  chal- 
lenges an  action  taken  by  the  employer  as  a  result  of  a  drug  test. 

Q.    Please  explain  the  release  of  drug  test  results  for  unemployment  compensation. 

A.    The  provisions  of  49  CFR  part  40  (§40.35)  do  not  permit  the  employer,  simply  on  the 
basis  of  a  claim  for  unemployment  compensation  being  filed,  to  protest  in  full  from  the 
outset,  citing  the  positive  drug  test  and  ifurnishing  all  related  documents.  If  the 
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employee's  dismissal  is  based  on  misconduct  as  defined  in  company  policy,  and  the 
employee  protests  the  dismissal  for  cause,  the  employer  may  introduce  drug  test  informa- 
tion during  the  hearing  or  appeal  process  as  evidence  of  violation  of  the  company  policy 
prohibiting  drug  use. 

In  accordance  with  49  CFR  40.35,  the  drug  testing  laboratory  may  release  drug  test  infor- 
mation to  the  decision-maker  in  a  proceeding  initiated  by  or  on  behalf  of  the  employee 
and  arising  from  a  certified  positive  drug  test.  Drug  test  results  may  be  released  by  the 
laboratory  to  the  employer  at  the  hearing  or  appeal  process,  but  not  at  the  initial  filing  for 
benefits.  Documentation  of  the  Medical  Review  Officer's  verification  of  a  certified  labo- 
ratory result  is  available  to  the  employer  and  the  employee. 

The  DOT  regulations  do  not  require  that  employees  who  test  positive  be  discharged,  only 
that  they  cannot  perform  safety-sensitive  functions  until  again  qualified  in  accordance 
with  the  applicable  provisions  of  the  regulations.  Accordingly,  any  decision  to  discharge 
an  employee  who  tests  positive  must  be  based  on  some  grounds  independent  of  the  posi- 
tive test  result  (an  employer  policy,  for  example).  If  a  discharged  employee  later  asserts, 
in  a  claim  for  unemployment  compensation,  that  he/she  had  not  violated  the  company 
policy  on  drug  use,  information  about  the  results  of  a  drug  test  could  be  introduced  by 
the  employer.  Additionally,  the  DOT  has  no  opinion  on  the  State's  ruling  on  the  employ- 
ee's entitlement  to  unemployment  compensation. 

§4039  USE  OF  DHHS-CERTIFIED  LABORATORIES 
Q.    Why  use  DHHS-certified  laboratories? 

A.    The  Department  of  Transportation  (DOT)  requires  that  all  drug  testing  mandated  under 
the  provisions  of  its  drug  testing  rules  must  be  conducted  in  DHHS-certified  laboratories. 
The  DOT  decided  to  require  the  use  of  DHHS-certified  laboratories  for  drug  testing 
mandated  in  the  regulated  industries  for  several  reasons.  Most  significantly,  the  DHHS 
standards  for  certification  and  the  proficiency  testing  requirements  comprise  the  most 
stringent  laboratory  accreditation  program  available  in  analytical  forensic  toxicology  for 
urine  drug  testing.  Additionally,  the  DHHS-certification  program  provides  for  standard- 
ization of  laboratory  methodology  and  procedures,  ensuring  equal  treatment  of  all  speci- 
mens analyzed.  And  finally,  the  use  of  DHHS-certified  laboratories  provides  a  standard 
that  has  withstood  the  test  of  legal  challenges  in  Federal  drug  testing. 

MISCELLANEOUS  INTERPRETATIONS 

Q.    Please  explain  the  50  percent  random  testing  rate. 

A.    The  Department  of  Transportation  drug  testing  rules  require  employers  to  conduct  ran- 
dom testing  at  a  rate  equal  to  50  percent  of  its  covered  employees.  Thus,  if  an  employer 
has  100  covered  employees,  the  employer  must  administer  50  random  drug  tests.  The 
number  of  random  tests  is  determined  by  the  covered  employee  population,  while  the 
number  of  employees  randomly  tested  varies  depending  on  the  random  selection  process. 
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It  is  possible  that  50  random  tests  may  be  conducted  on  less  than  50  employees,  some 
employees  being  tested  two  or  more  times  due  to  the  random  selection  of  donors. 

Q.    Is  use  of  a  consortium  to  conduct  random  testing  allowed? 

A.    The  Department  allows  and  even  advocates  the  use  of  a  consortium  to  assist  smaller  com- 
panies in  complying  with  the  current  drug  testing  regulations.  While  it  is  true  that  in  a 
combined  employer  pool,  some  employers  will  have  a  higher  percentage  of  their  employ- 
ees selected  for  testing  than  others  in  a  given  12-month  period,  over  time  this  will  even 
out.  Additionally,  the  Department  believes  that  the  deterrent  effect  of  random  drug  test- 
ing remains  as  powerful  in  a  combined  employers  pool  as  it  would  be  in  a  stand-alone 
single  company  pool.  With  this  in  mind,  the  Department  has  determined  that  combining 
employer  pools  within  a  consortium  meets  the  spirit  and  intent  of  the  drug  testing  regula- 
tions and  is,  therefore,  permissible. 


Q.    Can  an  employer  combine  DOT  and  nonDOT  random  pools? 

A.    While  it  would  seem  to  be  advantageous  for  an  employer  to  combine  all  employees  into 
one  random  testing  pool,  this  move  could  dilute  the  number  of  DOT-covered  employees 
who  would  actually  be  tested.  For  example,  in  a  pool  that  is  comprised  of  50  DOT- 
covered  employees  and  50  nonDOT  employees,  and  assuming  a  testing  rate  of  50  percent, 
it  is  possible  that  no  DOT-covered  employees  would  be  tested  (100  employees,  50  tests, 
all  50  tests  conducted  on  nonDOT  employees).  The  likelihood  of  this  happening,  albeit 
remote,  is  possible  under  a  truly  random  scheme.  On  the  other  hand,  keeping  the  above 
two  classes  of  employees  in  separate  pools  assures  that  at  least  25  of  the  tests  conducted 
by  the  company  will  be  conducted  on  DOT  employees.  It  is  this  assurance  that  ultimately 
mandates  that  DOT-covered  employees  remain  in  separate  random  pools. 


Q.    Can  an  employer  combine  employees  covered  by  different  operating  administration  rules 
into  a  single  pool  for  random  testing? 

A.    The  Department  has  determined  that  it  is,  indeed,  permissible  for  an  employer  to  com- 
bine covered  employees  from  different  operating  administrations,  (e.g.  Research  and 
Special  Programs  Administration,  Coast  Guard,  and  Federal  Highway  Administration) 
into  a  single  selection  pool  for  the  purpose  of  conducting  random  drug  testing  under 
DOT  authority.  When  exercising  this  option,  however,  the  employer  must  ensure  that  the 
random  testing  rate  is  at  least  equal  to  the  highest  rate  required  by  each  of  the  operating 
administrations. 


Q.  Is  it  permissible  to  separate  union  and  nonunion  employees,  both  covered  by  DOT,  into 
stand-alone  pools? 

A.  The  Department  has  determined  that  it  is  permissible  for  an  employer  to  separate  union 
and  nonunion  employees  into  separate  pools  for  the  purpose  of  random  drug  testing.  If 
using  this  approach,  the  employer  must  ensure  that  employees  from  each  pool  are  tested 
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at  equal  rates.  For  example,  if  pool  "A"  consists  of  50  nonunion  employees  and  pool  "B" 
consists  of  50  union  employees,  the  employer  must  ensure,  if  testing  is  done  at  a  50  per- 
cent rate,  that  25  tests  are  conducted  annually  on  employees  from  each  pool. 
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Appendix  H 
Terms  and  Definitions 


Appendix  H.  Terms  ^i^d  Definitions 

Accident  An  occurrence  associated  with  the  operation 

of  a  vehicle  if,  as  a  result  — 

I  ^  individual  dies; 

^  ^  individual  suffers  a  bodily  injury 
^d  immediately  receives  medical 
treatment  away  from  the  scene  of  the 
^cid^t; 

f  "V^ith  respect  to  an  occurrence  in  which 
tjjie  mass  transit  vehicle  involved  is  a 
l^us,  electric  bus,  van,  or  automobile,  or 
any  non-revenue  service  vehicle,  one  or 
i^ore  vehicles  incurs  disabling  damage 
^  the  result  of  the  occurrence  and  is 
t|ansported  away  from  the  scene  by  a 
Jicpw  truck  or  other  vehicle.  For  pur- 
ppses  of  this  definition,  "disabhng 
(j^mage"  means  damage  that  precludes 
departure  of  any  vehicle  from  the  scene 
01  the  occurrence  in  its  usual  manner 
ii|  daylight  after  simple  repairs.  Dis- 
aljDling  damage  includes  damage  to 
vehicles  that  could  have  been  operated 
but  would  have  been  further  damaged 
if  so  operated,  but  does  not  include 
damage  that  can  be  remedied  tempo- 
rarily at  the  scene  of  the  occurrence 
without  special  tools  or  parts;  tire  dis- 
ablement without  other  damage  even  if 
no  spare  is  available;  or  damage  to 
headlights,  taillights,  turn  signals,  horn, 
OT  windshield  wipers  that  makes  them 
inoperative; 

•  \!i[ith  respect  to  an  occurrence  in  which 
t\\tQ  mass  transit  vehicle  involved  is  a 
railcar,  trolley  car,  trolley  bus,  or  ves- 
sg)l,  the  mass  transit  vehicle  is  removed 
from  revenue  service. 

Administrator  The  Adppinistrator  of  the  Federal  Transit 

Administration  or  the  Administrator's 
designer. 
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Air  Blank 
Alcohol 

Alcohol  Concentration 

Alcohol  Use 
Aliquot 

Blind  Sample  or  Blind  Performance  Test 
Specimen 

Breath  Alcohol  Technician  (BAT) 
Cancelled  or  Invalid  Test 

Certification 
Chain  of  Custody 


A  reading  by  an  EBT  of  ambient  air  contain- 
ing no  alcohol. 

The  intoxicating  agent  in  beverage  alcohol, 
ethyl  alcohol,  or  other  low  molecular  weight 
alcohols  including  methyl  or  isopropyl  alcohol. 

The  alcohol  in  a  volume  of  breath  expressed 
in  terms  of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  a  breath  test  under  this 
part. 

The  consumption  of  any  beverage,  mixture,  or 
preparation,  including  any  medication,  con- 
taining alcohol. 

A  portion  of  a  specimen  used  for  testing. 

A  urine  specimen  submitted  to  a  laboratory 
for  quality  control  testing  purposes,  with  a 
fictitious  identifier,  so  that  the  laboratory 
cannot  distinguish  it  from  employee  speci- 
mens, and  which  is  spiked  with  known  quanti- 
ties of  specific  drugs  or  which  is  blank,  con- 
taining no  drugs. 

An  individual  who  instructs  and  assists  indi- 
viduals in  the  alcohol  testing  process  and 
operates  an  EBT. 

In  drug  testing,  a  drug  test  that  has  been 
declared  invalid  by  a  Medical  Review  Officer. 
A  cancelled  test  is  neither  a  positive  nor  a 
negative  test.  For  purposes  of  this  part,  a 
sample  that  has  been  rejected  for  testing  by  a 
laboratory  is  treated  the  same  as  a  cancelled 
test.  In  alcohol  testing,  a  test  that  is  deemed 
to  be  invalid  under  §40.81  of  this  part.  It  is 
neither  a  positive  nor  a  negative  test. 

A  recipient's  written  statement,  authorized  by 
the  organization's  governing  board  or  other 
authorizing  official,  that  the  recipient  has 
complied  with  the  provisions  of  this  part. 

Procedures  to  account  for  the  integrity  of  each 
urine  or  blood  specimen  by  tracking  its  han- 
dling and  storage  from  point  of  specimen  col- 
lection to  final  disposition.  With  respect  to 
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Chain  of  Custody  (Continued) 


Collection  Container 


Collection  Site 


Collection  Site  Person 


Confirmation  (or  Confirmatory)  Test 


Consortium 


Contractor 


drug  testing,  these  procedures  shall  require 
that  an  appropriate  drug  testing  custody  form 
(see  §40.23(a))  be  used  from  time  of  collec- 
tion to  receipt  by  the  laboratory  and  that 
upon  receipt  by  the  laboratory  (an)  appropri- 
ate chain  of  custody  form(s)  account(s)  for 
the  sample  aliquots  within  the  laboratory. 

A  container  into  which  the  employee  urinates 
to  provide  the  urine  sample  used  for  a  drug 
test. 

A  place  designated  by  the  employer  where 
individuals  present  themselves  for  the  purpose 
of  providing  a  specimen  of  their  urine  to  be 
analyzed  for  the  presence  of  drugs. 

A  person  who  instructs  and  assists  individuals 
at  a  collection  site  and  who  receives  and 
makes  a  screening  examination  of  the  urine 
specimen  provided  by  those  individuals. 

In  drug  testing,  a  second  analytical  procedure 
to  identify  the  presence  of  a  specific  drug  or 
metabolite  that  is  independent  of  the  screen- 
ing test  and  that  uses  a  different  technique 
and  chemical  principle  from  that  of  the 
screening  test  to  ensure  reliability  and  accu- 
racy. (Gas  chromatography/mass  spectrometry 
[GC/MS]  is  the  only  authorized  confirmation 
method  for  cocaine,  marijuana,  opiates, 
amphetamines,  and  phencyclidine.)  In  alcohol 
testing,  a  second  test,  following  a  screening 
test  with  a  result  of  0.02  or  greater,  that  pro- 
vides quantitative  data  of  alcohol 
concentration. 

An  entity,  including  a  group  or  association  of 
employers,  operators,  recipients,  subrecipients, 
or  contractors,  that  provides  drug  testing  as 
required  by  this  part,  or  other  DOT  drug  test- 
ing rule,  and  that  acts  on  behalf  of  the 
employer. 

A  person  or  organization  that  provides  a 
service  for  a  recipient,  subrecipient,  employer, 
or  operator  consistent  with  a  specific  under- 
standing or  arrangement.  The  understanding 
can  be  a  written  contract  or  an  informal 
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Contractor  (Continued) 
Covered  Employee 

DHHS 

DOT  Agency 


Drug  Metabolite 
Drug  Test 

EBT  or  Evidential  Breath  Testing  Device 

Education 

Employee 


arrangement  that  reflects  an  ongoing  relation- 
ship between  the  parties. 

A  person,  including  a  volunteer,  applicant,  or 
transferee,  who  performs  a  safety-sensitive 
function  for  an  entity  subject  to  this  part. 

The  Department  of  Health  and  Human  Ser- 
vices or  any  designee  of  the  Secretary, 
Department  of  Health  and  Human  Services. 

An  agency  of  the  United  States  Department 
of  Transportation  administering  regulations 
related  to  drug  or  alcohol  testing,  including 
the  United  States  Coast  Guard  (for  drug 
testing  purposes  only),  the  Federal  Aviation 
Administration,  the  Federal  Railroad  Admin- 
istration, the  Federal  Highway  Administration, 
the  Federal  Transit  Administration,  the 
Research  and  Special  Programs  Administra- 
tion, and  the  Office  of  the  Secretary. 

The  specific  substance  produced  when  the 
human  body  metabolizes  a  given  prohibited 
drug  as  it  passes  through  the  body  and  is 
excreted  in  urine. 

The  laboratory  analysis  of  a  urine  specimen 
collected  in  accordance  with  49  CFR  part  40 
and  analyzed  in  a  DHHS-approved 
laboratory. 

An  EBT  approved  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA)  for 
the  evidential  testing  of  breath  and  placed  on 
NHTSA's  "Conforming  Products  List  of  Evi- 
dential Breath  Measurement  Devices"  (CPL). 

Efforts  that  include  the  display  and  distribu- 
tion of  informational  materials,  a  community 
service  hot-line  telephone  number  for 
employee  assistance,  and  the  transit  entity 
policy  regarding  drug  use  in  the  workplace. 

An  individual  designated  in  a  DOT  agency 
regulation  as  subject  to  drug  testing  and/or 
alcohol  testing.  As  used  in  this  part, 
"employee"  includes  an  applicant  for  employ- 
ment. "Employee"  and  "individual"  or 
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Employee  (Continued) 

Employee  Assistance  Program  (EAP) 

Employer 
FTA 

Initial  Test  (also  known  as  Screening  Test) 

Large  Operator 

Medical  Review  Officer  (MRO) 

Operator 

Pass  a  Drug  Test 


"individual  to  be  tested"  have  the  same 
meaning  for  purposes  of  this  part. 

A  program  provided  directly  by  an  employer, 
or  through  a  contracted  service  provider,  to 
assist  employees  in  dealing  with  drug  or  alco- 
hol dependency  and  other  personal  problems. 
Rehabilitation  and  reentry  to  the  work  force 
are  usually  arranged  through  an  EAP. 

A  recipient  or  other  entity  that  provides  mass 
transportation  service  or  which  performs  a 
safety-sensitive  function  for  such  recipient  or 
other  entity.  This  term  includes  subrecipients, 
operators,  and  contractors. 

Federal  Transit  Administration 

An  immunoassay  screen  to  eliminate  "nega- 
tive" urine  specimens  from  further 
consolidation. 

A  recipient  or  subrecipient  primarily  operat- 
ing in  an  area  of  200,000  or  more  in 
population. 

A  licensed  physician  (medical  doctor  or  doc- 
tor of  osteopathy)  responsible  for  receiving 
laboratory  results  generated  by  an  employer's 
drug  testing  program  who  has  knowledge  of 
substance  abuse  disorders  and  has  appropriate 
medical  training  to  interpret  and  evaluate  an 
individual's  confirmed  positive  test  results 
together  with  his  or  her  medical  history  and 
any  other  relevant  biomedical  information. 

A  transit  entity  that  is  a  recipient,  directly  or 
indirectly,  of  Federal  funds  under  Section  3,  9, 
or  18  of  the  UMT  Act  of  1964,  as  amended, 
or  is  a  recipient  of  Federal  assistance  under 
Section  103(e)(4)  of  Title  23  of  the  United 
States  Code. 

An  individual  passes  a  drug  test  when  a  Medi- 
cal Review  Officer  determines,  in  accordance 
with  procedures  in  49  CFR  part  40,  that  the 
results  of  the  test: 


Appendix  H.  Terms  &  Definitions 


H-5 


April  1994 


Pass  a  Drug  Test  (Continued) 


Performing  a  Safety-Sensitive  Function 


Permanent  Employee 
Permanent  Record  Book 


Post-Accident  Test 


Pre-Employment  Test 


Proliibited  Drug 


•  Showed  no  evidence  or  insufficient  evi- 
dence of  a  prohibited  drug  or  drug 
metabolite 

•  Showed  evidence  of  a  prohibited  drug  or 
drug  metabolite  for  which  there  was  a 
legitimate  medical  explanation 

•  Were  scientifically  insufficient  to  warrant 
further  action 

•  Were  suspect  because  of  irregularities  in 
the  administration  of  the  test,  or  obser- 
vation, or  custody  and  control  procedures. 

A  covered  employee  is  considered  to  be  per- 
forming a  safety-sensitive  function  and 
includes  any  period  in  which  he  or  she  is 
actually  performing,  ready  to  perform,  or 
immediately  available  to  perform  such 
functions. 

An  employee  hired  for  a  period  of  more  than 
120  days. 

A  permanently  bound  book  in  which  identify- 
ing data  on  each  specimen  collected  at  a  col- 
lection site  are  permanently  recorded  in  the 
sequence  of  collection.  May  be  used  in  con- 
junction with  a  modified  urine  custody  and 
control  form  to  document  collection. 

A  drug  test  administered  to  an  employee 
when  an  accident  (as  previously  defined)  has 
occurred  and  the  employee  performed  a 
safety-sensitive  function  that  either  contrib- 
uted to  the  accident,  or  cannot  be  completely 
discounted  as  a  contributing  factor  in  the 
accident. 

A  drug  test  given  to  an  applicant  or  employee 
who  is  being  considered  for  a  safety-sensitive 
position.  The  applicant  or  employee  must  be 
informed  of  the  purpose  for  the  urine  collec- 
tion prior  to  actual  collection. 

Marijuana,  cocaine,  opiates,  amphetamines,  or 
phencyclidine. 
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Protocol 


Qualifled  Laboratory 


Railroad 


Random  Test 


Reason  to  Believe 


Reasonable  Cause  Test 


Recipient 


Refuse  to  Submit  (to  an  alcohol  test) 


A  procedure  requiring  strict  adherence  to 
achieve  scientifically  valid  test  results  from 
specimen  collection  and  laboratory  testing  of 
urine  specimens. 

A  laboratory  certified  by  the  DHHS  to  con- 
duct urine  drug  testing  and  which  permits 
unannounced  inspections  by  the  recipient, 
operator,  or  FTA  Administrator. 

All  forms  of  non-highway  ground  transporta- 
tion that  run  on  rails  or  electromagnetic 
guideways,  including  (1)  commuter  or  other 
short-haul  rail  passenger  service  in  a  metro- 
politan or  suburban  area,  as  well  as  any  com- 
muter rail  service  that  was  operated  by  the 
Consolidated  Rail  Corporation  as  of  Janu- 
ary 1,  1979,  and  (2)  high-speed  ground  trans- 
portation systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they  use  new 
technologies  not  associated  with  traditional 
railroads.  Such  term  does  not  include  rapid 
transit  operations  within  an  urban  area  that 
are  not  connected  to  the  general  railroad 
system  of  transportation. 

A  drug  test  annually  to  a  predetermined  per- 
centage of  employees  who  perform  in  safety- 
sensitive  functions  and  who  are  selected  on  a 
scientifically  defensible  random  and  unan- 
nounced basis. 

Objective  information  indicating  that  a  partic- 
ular individual  may  alter  or  substitute  a  urine 
specimen. 

A  drug  test  given  to  a  current  employee  who 
performs  in  a  safety-sensitive  position  and 
who  is  reasonably  suspected  by  two  or  more 
(small  operators  need  only  one)  trained 
supervisors  of  using  a  prohibited  drug. 

An  entity  receiving  Federal  financial  assis- 
tance under  Section  3,  9,  or  18,  of  the  FT  Act, 
or  under  Section  103(e)(4)  of  Title  23  of  the 
United  States  Code. 

A  covered  employee  fails  to  provide  adequate 
breath  for  testing  without  a  valid  medical 
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Refuse  to  Submit  (to  an  alcohol  test)  explanation  after  he  or  she  has  received  notice 

(Continued)  of  the  requirement  to  be  tested  in  accordance 

with  the  provisions  of  this  part,  or  engages  in 
conduct  that  clearly  obstructs  the  testing 
process. 

Refuse  to  Submit  (to  a  drug  test)  A  covered  employee  fails  to  provide  a  urine 

sample  as  required  by  49  CFR  part  40,  with- 
out a  valid  medical  explanation,  after  he  or 
she  has  received  notice  of  the  requirement  to 
be  tested  in  accordance  with  the  provisions  of 
this  subpart,  or  engages  in  conduct  that  clearly 
obstructs  the  testing  process. 

Return  to  Duty  Test  An  initial  drug  test  prior  to  return  to  duty  and 

additional  unannounced  drug  tests  (for  a 
period  up  to  60  months)  given  to  employees 
performing  in  safety-sensitive  functions  who 
previously  tested  positive  to  a  drug  test  and 
are  returning  to  safety-sensitive  positions.  A 
return-to-duty  test  is  also  required  of  an  indi- 
vidual who  has  refused  another  type  of  test 
required  by  the  FTA  rule. 


Revenue  Service  Vehicle  A  vehicle  used  to  transport  passengers,  includ- 

ing a  bus,  van,  car,  railcar,  locomotive,  trolley 
car,  trolley  bus,  ferry  boat,  or  a  vehicle  used 
on  a  fixed  guideway  or  inclined  plane. 


Safety-Sensitive  Function  Any  of  the  following  duties: 


Operating  a  revenue  service  vehicle, 
including  when  not  in  revenue  service; 


•  Operating  a  non-revenue  service  vehi- 
cle, when  required  to  be  operated  by  a 
holder  of  a  (Ilommercial  Driver's 
License; 

•  Controlling  dispatch  or  movement  of  a 
revenue  service  vehicle; 

•  Maintaining  a  revenue  service  vehicle 
or  equipment  used  in  revenue  service, 
unless  the  recipient  receives  section  18 
funding  and  contracts  out  such 
services; 
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Safety-Sensitive  Function  (Continued) 
Safety-Sensitive  Position 


Screening  Test  (or  initial  test) 


Secretary 


Shipping  Container 


Small  Operator 


Specimen  Bottle 


Split  Specimen 


Substance  Abuse  Professional  (SAP) 


•  Carrying  a  firearm  for  security 
purposes. 

A  duty  position  or  job  category  that  requires 
the  performance  of  a  safety-sensitive 
function(s). 

In  drug  testing,  an  immunoassay  screen  to 
ehminate  "negative"  urine  specimens  from 
further  analysis.  In  alcohol  testing,  an  analytic 
procedure  to  determine  whether  an  employee 
may  have  a  prohibited  concentration  of  alco- 
hol in  a  breath  specimen. 

The  Secretary  of  Transportation  or  the  Secre- 
tary's designee.  The  Secretary's  designee  may 
be  a  contractor  or  other  recognized  organiza- 
tion that  acts  on  behalf  of  the  Secretary  in 
implementing  the  DOT  and  FTA  drug  use 
control  regulations. 

A  container  capable  of  being  secured  with  a 
tamper-evident  seal  that  is  used  to  transfer 
one  or  more  urine  specimen  bottle(s)  and 
associated  documentation  from  the  collection 
site  to  the  laboratory. 

A  recipient  or  subrecipient  primarily  operat- 
ing in  an  area  of  less  than  200,000  in 
population. 

The  bottle  that,  after  being  labeled  and 
sealed,  is  used  to  transmit  a  urine  sample  to 
the  laboratory. 

An  additional  specimen  collected  with  the 
original  specimen,  to  be  tested  in  the  event 
the  original  specimen  tests  positive. 

A  licensed  physician  (medical  doctor  or 
doctor  of  osteopathy),  or  a  licensed  or  certi- 
fied psychologist,  social  worker,  employee 
assistance  professional,  or  addiction  counselor 
(certified  by  the  National  Association  of  Alco- 
holism and  Drug  Abuse  Counselors  Certifica- 
tion Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and  treat- 
ment of  drug-  and  alcohol-related  disorders. 
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Training 


Vehicle 


Verified  Negative  (drug  test  result) 


Verified  Positive  (drug  test  result) 


Violation  Rate 


Volunteer 


Providing  information  about  the  effects  and 
consequences  of  drug  use  on  personal  health, 
safety,  and  the  work  environment;  about  the 
work  environment;  and  about  the  manifesta- 
tions and  behavioral  cues  that  may  indicate 
drug  use  and  abuse. 

A  bus,  electric  bus,  van,  automobile,  railcar, 
trolley  car,  trolley  bus,  or  vessel.  A  "mass 
transit  vehicle"  is  a  vehicle  used  for  mass 
transportation. 

A  drug  test  result  reviewed  by  a  Medical 
Review  Officer  and  determined  to  have  no 
evidence  of  prohibited  drug  use. 

A  drug  test  result  reviewed  by  a  Medical 
Review  Officer  and  determined  to  have  evi- 
dence of  prohibited  drug  use. 

The  number  of  covered  employees  found  dur- 
ing random  tests  to  have  an  alcohol  concen- 
tration of  0.04  or  greater,  plus  the  number  of 
employees  who  refuse  a  random  test  required, 
divided  by  the  total  reported  number  of 
employees  in  the  industry  given  random  alco- 
hol tests  plus  the  total  reported  number  of 
employees  in  the  industry  who  refuse  a  ran- 
dom test. 

A  permanent,  temporary,  or  part-time  worker 
who  is  not  compensated  for  his/her  service 
and  who  is  included  in  the  requirements  of 
the  FTA  drug  and  alcohol  regulations. 
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Appendix  I 
Regulations 

(49  CFR  Part  40,  653,  654;  Drug-Free  Workplace  Act) 


e 


49  CFR  Part  40  (February  15, 1994) 


c 


■i 

j; 

ma  M 

m  wm 

Part  III 

Department  of 
Transportation 

Office  of  the  Secretary 
National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  40 

Procedures  for  Transportation  Workplace 
Drug  and  Alcohol  Testing  Programs  and 
Proposed  Model  Specifications  for 
Screening  Devices  To  Measure  Alcohol  in 
Bodily  Fluids;  Final  Rule,  Proposed  Rule, 
Notice 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 

[Docket  48513] 
RIN  2105-AB95 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  the  Department  of  Transportation 
is  required  to  implement  alcohol  testing 
programs  in  various  transportation 
industries.  This  rule  establishes  uniform 
testing  procedures  that  would  be  used 
by  all  Department  of  Transportation 
operating  administrations  conducting 
alcohol  testing  programs  under  tbe  Act 
or  conducting  alcohol  testing  programs 
modeled  on  those  required  by  the  Act. 
This  rule  also  implements  changes  • 
required  by  the  statute  in  the 
Department's  drug  testing  procedures. 
DATES:  Effective  Dates:  This  rule  is 
effective  March  17, 1994,  except 
§  40.25(f)(10)(i)(B),  which  is  effective 
August  15,  1994.  CompUance  Date: 
Compliance  with  §  40.25(f)(10)(i)(B)  is 
authorized  beginning  March  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Smith,  Acting  Director, 
Department  of  Transportation  Office  of 
Drug  Enforcement  and  Program 
Compliance,  400  7th  Street,  SW., 
Washington  DC,  20590,  room  9404, 
202-366-3784;  or  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th 
Street,  SW.,  room  10424.  202-366-9306. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  enacted 
October  28,  1991,  directed  significant 
changes  in  the  Department  of 
Transportation's  substance  abuse- 
related  programs  for  most  transportation 
industries  that  the  Department 
regulates.  These  changes  are  discussed 
in  detail  in  the  Common  Preamble 
published  in  today's  Federal  Register. 
With  respect  to  drug  testing  procedures, 
the  Act  added  a  requirement  for  using 
the  "split  sample"  approach  to  testing, 
which  Congress  believed  would  provide 
an  additional  safeguard  for  employees.  . 
The  Act  also  imposes  a  variety  of 
requirements  for  alcohol  testing  - 
procedures,  which  this  regulation  also 
implements.  The  Coast  Guard  is. not 


amending  its  existing  alcohol  testing 
regulations  (33  CFR  part  95  and  46  CFR 
part  4),  and  wall  continue  to  use  - 
separate  procedures  for  that  testing.  "• 

The  Department's  drug  testing 
procedures,  49  CFR  part  40,  have 
governed  drug  testing  under  all  six 
operating  administration  drug  testing 
rules  since  1988.  Likewise,  this  rule 
governs  alcohol  testing  procedures  for 
the  five  modes  affected  (the  Coast  Guard 
is  not  covered  by  the  alcohol  testing 
procedures  of  this  part).  Under  the  rule, 
the  existing  drug  testing  procedures 
become  a  separate  subpart  of  the 
regulation,  and  we  are  adding  new 
subpart  containing  the  alcohol  testing 
procedures. 

Having  all  the  Department's  uniform 
drug  and  alcohol  testing  procedures  in 
a  single  regulation  will  simplify 
compliance  for  covered  parties  and 
avoid  confusion  by  permitting  all  - 
parties  to  look  to  one  source  for 
information  on  these  issues.  This  should 
be  particularly  helpful  to  those 
employers  who  have  employees  covered 
by  more  than  one  DOT  operating  ' 
administration.  However,  employers 
-regulated  solely  by  the  Coast  Guard 
should  continue  to  refer  to  33  CFR  part 
95  and  46  CFR  part  4  for  alcohol  testing 
requirements  and  procedures. 

The  Department  published  the  Notice 
of  Proposed^Rulemaking  (NPRM)  for 
this  rule  on  December  15,  1992,  at  the 
same  time  as  the  operating 
administrations  (OAs)  published  their 
proposed  alcohol  and,  in  some  cases, 
drug  testing  rules.  We  received  over  250 
comments  to  the  part  40  docket.  In 
addition,  the  OAs'  dockets  received 
some  comments  on  the  testing 
procedure  issues  raised  by  the  part  40 
NPRM.  The  Department  considered  all 
these  comments. 

Comments  and  Responses 

Split  Sam  pie  Procedures  for  Drug 
Testing 

This  discussion  concerns  how  we  will 
carry  out  a  statutory  requirement  to  use 
the  "split  sample"  method  for  collecting 
and  analyzing  urine  samples  for 
purposes  of  the  Department's  drug 
testing  program.  The  Act  requires  split 
samples  to  be  used  for  testing  under  the 
Federal  Highway  Administration 
(FHWA),  Federal  Aviation 
Administration  (FAA),  Federal  Transit 
Administration  (FTA).  and  Federal 
Railroad  Administration  (FRA)  rules. 

Mandatory  Use  of  Split  Sample  Method 

The  NPRM  proposed  to  implement 
the  statutory  requirement  for  split 
samples  in  drug  testing  by  making 
mandatory- the  optional  split  sample 


procedure  in  the  existing  part  40.  The 
procedure  would  remain  optional  under 
the  Research  and  Special  Prograins 
Administration  (RSPA)  and  Coast  Guard 
drug  testing  rules,  which  are  not 
affected  by  the  Act.  Several  commenters 
wanted  the  split  sample  procedure  to 
remain  optional  in  all  modes.  Because 
the  statute  requires  the  use  of  split 
samples  in  the  four  OAs  mentioned 
above,  the  Department  cannot  adopt  this 
comment.  In  order  to  give  employers 
time  to  prepare  to  use  the  split  sample 
collection  method,  the  rule  does  not 
require  affected  employers  to  begin 
using  this  method  imtil  6  months  from 
the  date  of  this  rule's  publication. 
Employers,  who  imder  the  existing  rule 
have  the  option  of  using  this  approach, 
may  begin  using  the  Split  sample 
method  at  any  time. 

Sample  Volume  . 

The  NPRM  proposed  that  the  total 
amount  of  urine  collected  be  45  ml  (30 
ml  for  the  primary  specimen  and  15  ml 
for  the  split  specimen).  The  existing  rule 
calls  for  a  60  ml  collection;  the 
Department  believed  that  this  was  a 
greater  quantity  than  is  needed.     -  • 
Eighteen  comments  supported  the 
NPRM  proposal;  two  commenters 
opposed  the  proposal,  one  of  whom 
supported  collecting  60  ml  each  for  the 
primary  and  split  specimens.  Based  on 
information  about  laboratory  testing 
needs  gained  over  the  course  of  four 
years  of  implementing  a  drug  testing 
program,  the  Department  is  persuaded 
that  45  ml  (30  ml  for  the  primary 
specimen  and  15  ml  for  the  split 
specimen)  is  sufficient.  This  reduction 
from  the  current  60  ml  minimum  should 
also  reduce  "shy  bladder"  situations  in 
which  a  test  is  canceled  for  lack  of 
sufficient  specimen  volume.    ■ - 

Time  Period  for  Requesting  Test  of  Split 
Specimen 

Another  subject  of  interest  to  " 
commenters  was  the  time  frame  in 
which  employees  could  request  a  test  of 
a  split  specimen.  The  NPRM  proposed 
a  72-hour  period,  following  the 
employee's  being  informed  of  a  verified 
positive  test,  during  which  he  or  she 
could  request  a  test  of  the  split 
specimen.  Twenty  commenters  favored 
this  approach,  saying  that  this  period 
was  sufficient  to  allow  an  employee  to 
make  a  choice  about  whether  to  request 
the  test  of  the  spUt  specimen.  Some  of 
these  commenters  also'asserted  that 
allowing  the  much  longer  times 
permitted  imder  some  OA  regulations 
(e.g.,  60  days)  could  lead  to  tests  of 
deteriorated  samples  and  unreasonably 
postpone  employer  disciplinary  actions. 
Seven  commenters  suggested  a  longer 
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time  frame  (e.g.,  a  week,  20  days,  30 
days,  or  60  days).  One  of  these 
comments  {isserted  that  employees 
needed  a  longer  time  to  become  aware 
of  their  rights,  study  their  options,  and 
seek  representation.  Three  commenters 
favored  a  uniform  time  frame  applicable 
to  all  OA  rules,  while  one  favored 
allowing  each  OA  to  set  its  own  time 
frame.  One  commenter  asked  whether 
medical  review  officers  (MROs)  were 
required  to  inform  employees  of  the 
time  period  available  to  request  a  test  of 
a  split  specimen. 

The  Department  will  adopt,  on  a 
uniform  basis,  the  72-hour  time  period. 
The  Act  requires  the  Department's 
procedures  to  provide  for  a  test  of  the 
split  specimen  "if  the  individual 
requests  the  indepyendent  test  within  3 
days  of  being  advised  of  the  results  of 
the  confirmation  test."  To  comply  with 
the  statute,  the  Department  is  not 
required  to  provide  a  time  period  longer 
than  72  hours. 

Moreover,  the  Department  has  not 
seen  a  persuasive  rationale  for 
permitting  a  longer  time  period.  Nothing 
prevents  an  employee  who  is  told  of  a 
verified  positive  test  from  deciding  in  a 
very  short  time  to  seek  a  test  of  the  split 
specimen.  For  example,  some 
employees  testing  positive  admit  that 
they  used  drugs.  Such  employees  may 
well  not  believe  that  testing  the  split 
specimen  is  necessary.  If  the  employee 
concedes  that  the  test  was  accurate,  but 
contends  that  the  MRO  should  have 
verified  the  test  negative  based  on 
information  concerning  legitimate  use  of 
a  drug,  the  employee  is  likely  to  seek 
redress  other  than  a  test  of  the  split 
specimen.  If,  on  the  other  hand,  the 
employee  is  adamant  that  he  or  she 
never  used  a  prohibited  substance,  or 
believes  that  the  laboratory  erred,  the 
employee  may  well  seek  a  test  of  the 
split  specimen.  None  of  these  decisions 
on  the  employee's  part  need  take  more 
than  72  hours.  Decisions  concerning 
legal  options,  representation  etc.  can  be 
made  in  the  time  frames  appropriate  to 
the  processes  involved:  the  decision  on 
whether  to  seek  a  test  of  a  split 
specimen  need  not  wsdt  on  a  decision 
about  whether  or  how  to  make  use  of  a 
grievance  procedure,  for  example. 

By  saying  that  the  72-hour  time 
period  for  requesting  a  test  of  the  split 
specimen  is  a  uniform  requirement,  we 
mean  that  any  time  an  employee  makes 
a  request  for  a  split  specimen  test  within 
72  hours  of  being  informed  of  a  verified 
positive  test,  the  split  specimen  must  be 
tested.  Except  In  the  limited 
cirounstances  disctissed  below, 
employers  or  MROs  are  not  required  by 
part  40  to  provide  for  a  test  of  a  split 
specimen  if  the  employee  makes  the 


request  more  than  72  hours  after  being 
informed  of  a  verified  positive  test. 
There  is  no  information  in  the 
rulemaking  record  to  support  the  need 
of  employees  in  any  particular  industry 
for  a  longer  time  period.  Nothing  in  this 
provision  prohibits  an  employer  from 
voluntarily  (e.g.,  as  part  of  a  labor- 
management  agreement)  honoring  a 
request  for  a  te$t  of  a  split  specimen 
made  after  72  hours. 

The  suggestion  that  MROs  inform 
employees  of  this  time  period  is  a  good 
one.  To  make  the  72-hoiu-  period  for 
making  a  choice  on  testing  a  split 
specimen  meaningful,  it  is  necessary  to 
ensure  that  the  employee  knows  about 
the  timeframe.  For  this  reason,  we  have 
added  to  the  final  rule  a  requirement 
that  the  MRO  notify  each  employee 
about  this  choice.  We  have  inserted 
parallel  language  concerning  requests 
for  the  reanalysis  of  the  primary 
specimen  in  situations  (i.e.,  imder  the 
Coast  Guard  and  RSPA  drug  rules) 
where  the  split  sample  collection 
method  is  not  used. 

Under  the  final  rule,  when  the  MRO 
tells  the  employee  that  he  or  she  has  a 
confirmed  positive  test,  the  MRO  must 
also  tell  the  employee  that  he  or  she  will 
have  72  hours  following  notice  of  a 
verified  positive  test  in  which  to  request 
a  test  of  the  split  si>ecimen.  This 
notification  is  required  in  all  cases  of 
confirmed  positive  laboratory  results, 
except  in  those  situations  in  which  an 
employee  has  effectively  waived  the 
opportunity  to  talk  to  the  MRO.  The  72- 
hour  clock  does  not  start  to  nm  until  the 
time  when  the  employee  is  notified, 
whether  by  the  MRO  or  the  employer, 
that  the  test  result  is  a  verified  positive. 

The  OTQployee  is  not  required  to  wait 
imtil  after  a  verified  positive  test  in 
order  to  request  an  analysis  of  the  split 
specimen.  An  employee  could,  if  he  or 
she  chose,  ask  the  MRO  at  the  time  of 
the  notification  of  a  confirmed  positive 
test  to  initiate  the  test  of  the  split 
specimen.  The  MRO  would  satisfy  this 
request.  The  verification  process  would 
continue,  and  the  MRO  would  notify  the 
employer  of  the  verified  result  in  the 
usual  way.  The  verification  and 
notification  processes  would  not  be  on 
hold  pending  the  result  of  the  analysis 
of  the  split  specimen.  Such  a  delay  in 
removing  fitjm  performance  of  a  safety- 
sensitive  function  an  individual  with  a 
verified  positive  test  could  not  be 
justified  on  safety  grounds.  Once  a  test 
is  verified  as  positive,  the  employee 
must  be  removed  from  safety-sensitive 
functions.  The  employee  may  not  again 
perform  safety-sensitive  duties  until  he 
or  she  has  met  the  conditions  of  the 
applicable  operating  administration  rule 


for  retirni  to  duty,  pending  the  result  of 
the  test  of  the  split  specimen. 

In  any  situation  in  which  the  MRO 
does  not  personally  notify  the  employee 
of  a  verified  positive  test,  we  advise  the 
MRO,  upon  receipt  of  a  request  from  an 
employee  to  test  the  spUt  specimen,  to 
contact  the  employer  or  other  party  for 
verification  of  the  time  the  employee 
was  notified  of  the  verified  positive  test. 
This  should  help  to  avoid  potential 
questions  about  whether  the  employee 
has  made  a  timely  request. 

In  addition,  to  ensiue  that  employees 
are  not  unfairly  deprived  of  the 
opportunity  to  request  a  test  of  the  split 
specimen,  the  Department  is  adding  a 
provision  to  allow  an  employee  who 
fails  to  request  this  test  within  72  hours 
to  present  information  to  the  MRO  that 
the  failure  to  make  a  timely  request  was 
caused  by  drcmnstances  beyond  the 
employee's  control.  This  provision  is 
similar  to  one  in  the  existing  rule 
concerning  an  employee's  opportunity 
to  convince  the  KQIO  that  there  was  a 
good  reason  for  the  employee's  failure  to 
contact  the  MRO  for  verification 
purposes  (see  §  40.33(c)(6)).  If  the 
employee  persuades  the  MRO,  the  MRO 
would  initiate  a  test  of  split  specimen, 
even  though  the  employee's  request  had 
been  made  after  the  72-hour  period 
ended. 

Nimiber  of  Collection  Containersf 

With  respect  to  the  collection  itself, 
the  NPRM  proposed  that  the  employee 
provide  the  specimen  into  a  collection 
container,  which  would,  in  most  cases, 
be  subdivided  and  poured  into  two 
separate  specimen  bottles.  One 
commenter  favored  the  proposed 
approach;  six  others  said  that  a  two- 
container,  rather  than  three-container 
approach,  made  more  sense.  That  is,  in 
all  situations — not  )ust  imusual 
situations,  as  the  NPRM  proposed— the 
employee  should  urinate  into  a 
specimen  bottle,  which  would  become 
one  specimen.  The  collection  site 
person  would  then  pour  an  amoimt  of 
the  urine  from  that  bottle  into  a  second 
bottle,  which  would  become  the  other 
specimen.  Commenters  said  this 
approach  would  save  time  and  money. 

The  Dep£u1ment  believes  that  these 
comments  have  merit,  and  the  final  rule 
permits  either  approach.  The  employer 
could  use  a  collection  container  with 
the  specimen  subdivided  and  poured 
Into  two  specimen  bottles. 
Alternatively,  the  employer  could  use  a 
specimen  bottle  capable  of  holding  at 
least  60  ml.  Into  which  the  employer 
would  urinate.  The  sj>ecimen  would 
then  be  subdivided,  with  30  ml  being 
poured  into  a  second  specimen  bottle, 
which  becomes  the  primary  specimen 
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for  testing  purposes.  The  original 
specimen  bottle,  into  which  the 
employee  had  urinated,  would  become 
the  split  specimen. 

This  latter  point  may  seem  counter- 
intuitive, but  there  is  a  reason  for  it.  We 
want  to  make  sure  that  there  is  a  30  ml 
primary  specimen.  Pouring  30  ml  of  the 
void  into  the  second  specimen  bottle 
msures  that  this  will  be  the  case.  If  the 
instructions  were  to  pour  15  ml  of  the  ' 
void  into  the  second  bottle,  to  be  used 
for  the  split  specimen,  the  primary 
specimen  might  wind  up  with  less  than 
30  ml  of  urine  if  the  collection  site 
person  overpoured.  Laboratories  have 
informed  the  Department  that  they 
intend  to  provide  only  60  ml  bottles  to 
collection  sites,  because  of  the 
economies  of  mass  producing  a  single 
size  container  and  to  avoid  confusion  by 
collection  site  personnel.  For  this 
reason,  the  final  rule's  procedure  shoxild 
not  result  in  extra  costs. 

Storage  of  Split  Specimens 

Three  commenters  recommended  that 
employers  be  authorized  to  store  split 
specimens  at  the  collection  site  rather 
than  send  them  to  the  laboratory,  in 
order  to  reduce  shipping  costs.  The 
Department  is  not  adopting  this 
suggestion.  GeneraDy,  laboratories  have 
better,  more  secure  storage  facilities 
than  many  collection  sites.  The  chances 
of  loss,  deterioration,  tampering,  etc  of 
a  specimen  are  Kkely  to  increase  in  non- 
laboratory  locations.  A  uniform 
procedure  for  storage  and  re-shipment 
of  spUt  specimens  is  hkely  to  reduce 
opportunities  for  error  in  the  system. 
The  rule  also  addresses  the, issue  of  how 
long  the  split  specimen  should  remain 
in  storage.  As  noted  .above-,  the 
employee  must  notify  the  MRO  within 
72  hours  of  being  informed  of  a  verified 
positive  test  to  trigger  a  requirement  for 
a  test  of  the  split  specimen. 
Consequently,  it  is  not  necessary  for  the 
laboratory  to  retain  the  spht  specimen 
for  a  prolonged  period.  In  the 
Department's  view,  it  is  sufficient  to 
require  the  spUt  specimen  te  be  stored 
60  days  from  the  date  it  arrives  at  the 
laboratory,  if  a  request  for  testing  it  has 
not  been  received.  (Tlie  primary 
specimen  would  remain  in  storage  for 
one  year,  as  under  the  existing  rule.) 

Choice  of  Alcohol  Testing  Methods  and 
Devices        .   .  .  . 

NPRM  Proposal 

The  NPRM  for  alcohol  iesting 
procedures  proposed  that  both  the 
iratial  and  confirmation  tests  would  be 
done  on  an  evidential  breath,  testing 
device  (EBT)'.  An  EBTis  a  breath  testing 
device  that  is  on  the  National  Highway 


Traffic  Safety  Administration's 
fNHTSA)  Conforming  F'roducts  List 
(CPL),  a  list  of  breath  testing  devices 
that  NHTSA  has  approved  for  use  by 
law  enforcement  agencies  in  drunk 
driving  cases.  In  addition,  the  EBTs 
would  have  to  print  out  results  and 
assign  a  sequential  number  to  tests,  to 
ensure  that  test  results  were  preserved 
in  a  way  that  minimized  the  chances  for 
human  error  or  collusion  (e.g.,  the 
disregarding  of  an  initial  positive  test  by 
an  employer  who  did  not  want  to  lose 
an  employee's  services). 

The  NPRM  also  proposed  training 
requirements  for  bream  alcohol 
technicians  (BATs),  who  would 
administer  the  tests,  and  maintenance 
and  caUbration  requirements  for  EBTs. 
In  requiring  EBTs  for  all  testing,  DOT 
proposed  that  other  testing  methods —  - 
blood,  saliva,  urine,  non-evidential 
breath,  performance  testing — could  not 
be  used  for  either  screening  or 
confirmation  tests.  In  summary^  the 
Department  made  this  proposal  because 
EBTs  are  a  well-established,  reliable, 
and  accurate  testing  method;  EBTs  are 
minimally  intrusive;  EBTs  can  provide 
an  on-the-spot  result  that  allows 
employers  to  take  action  that  prevents 
potential  safety  risks;  and  EBTs  can 
produce  a  printed  record  of  the  test 
resuh  that  will  prevent  disputes  about 
the  accuracy  and  integrity  of  the  testing 
process. 

Comments 

Overview 

This  proposal  generated  more 
comments  than  any  other  feature  of  the 
NPRM.  Approximately  190  of  the' 
comments  to  part  40  addressed  some 
aspect  of  testing  methodology.  These 
comments  came  from  a  variety  of 
sources,  including  employers  in  all  the 
industries  covered  by  the  proposed 
regulations,  imions,  laboratories, 
manufacturers  of  testing  equipment  and 
products,  and  consortia  and  third-party 
testing  service  providers.  The  most 
consistent  theme  among  comments  on 
this  subject  was  a  desire  for  greater 
flexibility  in  the  choice  of  testing 
methodology  than  the  NPRM  proposed. 

Support  for  NPRM  Proposal 

Twenty-six  comments,  representing 
employers  in  several  industries,  unions, 
third-party  testing  services, 
manufacturers  of  breath  testing 
equipment,  state  police  agencies,  and 
the  National  Transportation  Safety 
Board,  supported  the  NPRM  proposal 
They  cited  as  reasons  for  their  support 
the  non-invasiveness  of  breath  testing, 
its  long  acceptance  by.  courts  and 
employees, -Its- provision  of^ 


quantitative  readoirt.  simplicity 
compared  to  blood  or  urine  testing,  and 
the  relatively  low  operating  costs 
involved.  Some  of  these  commenters 
qualified  their  support  of  the  NPRM 
proposal  by  saying  that  breath  testing. 
while  a  good  method,  should  be  one  of 
an  array  of  options  available  to 
employers,^  required  only  for  pertain 
types  of  testing  {e.g.,  pre-employment 
and  random)  where  the  employer  has 
control  over  the  time  and  place  of 
testing. 

Concerns  About  Cost  of  NPRM  Proposal 

Eighty  commenters,  representing 
principally  employers  in  all  the 
regulated  industries,  third-party  testing 
service  providers,  and  manufacturers  of 
other  testing  devices  that  compete  with 
EBTs.  said  using  EBTs  for  both 
screening  and  confirmation  tests  was 
too  expensive.  They  quoted  capital  costs 
per  EBT  between  $2-10  thousand  (some 
EBT  mahufactiirers  who  commented 
agreed  with  the  lower  end  of  this  range). 
Ims  cost  would  be  multiplied,  they 
believe,  by  a  need  to  obtain  EBTs  for  all 
the  locations  in  which  employers 
operate.  For  example,  a  trucking 
association  dted  a  motor  carrier  that 
would  have  to  buy  an  EBT  for  each  of 
its  600  locations,  at  an  estimated  cost  of 
$1.2  miUion.  In  addition,  tliere  wo"ld 
be  BAT  training,  maintenance,  and 
calibration  costs.  Commenters  who 
talked  in  cost  per  test  terms  cited 
estimates  of  between  $20-100  per  test, 
which  they  said  was  mudi  higher  than 
for  competing  methods.  Railroad 
industry  employers  (who  now  use 
breath  testing  for  alcohol)  .said  that,  to 
reduce  capital  costs.  EBTs  should  not  be 
reqiiired  to  have  the  sequential 
numbering  and  printout  capabiUties 
proposed  in  the  NPRM'(wltich  'they  said 
would  add  $1500  to  the  cost  of  an  EBT). 

Concerns  About  Difficulty  in. 
Implementing  NPRM  Proposal 

Some  commenters  feared  that  there 
would  be  insufficient  numbers  of  EBTs,  ■ 
BATs,  and  testing  sites  available  to 
implement  the  proposal.  There  would 
be  a  rapid  expansion  of  th?  need  for 
EBTs  (one  commenter  estimated  a  3000- 
4000  percent  increase  in  the  market) 
that  manufacturers  may  be  unable  to 
fulfill,  as  well  as  a  rapid  training  need 
for  thousands  of  BATs  that  would  take 
substantial  time  to  meet.  Seventeen 
commenters  (including  a  number  of 
third-party  service  providers  and 
employers)  said  that.the  cost  of 
obtaining  EBTs  and  training  BATs,  the 
unfamUiarity  of  many  third-j^rty  testing 
sites  with  breath  testing;,  and  hability 
concerns  would  deter-jnany  potential 
tiiird-party  service  providers  from  • 
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paiticipBting.  This  would  partibularly 
be  a  problem  in  small  towtis  and  rural 
areas,  where  the  low  volume  of  testing 
would  make  the  needed  Investment  too 
costly. 

Concern  About  Confrontations 

Twenty-eight  commenters 
(principally  third-party  service 
providers  and  employers)  expressed 
concern  abOut  the  possibility  of 
confrontations  between  BATs  and 
employees^  These  confrontations  would 
occur,  commenters  said,  because  the 
BAT— -not  an  employer  representative 
vdth  supervisory  authority  Over  the  ■ 
employee— would  be  the  messenger  of 
bad  news  about  a  te6t  resiilt.  Several 
commenters  cited  the  image  of  a  90- 
pound  female  BAT  having  to  deal  with 
an  angry  (and  perhaps  intoxicated]  300- 
-poimd  truck  driver  who  had  just  been 
told  he  had  failed  an  alcohol  te^st. 

Other  Comments  About  NPRM  Proposal 

Conimenters  expressed  other  concerns 
about  the  EBT-EBT  approach.  Some 
foimd  the  process  tOo  time-consuming. 
Others  pointed  out  that  the  collection 
site  is  commonly  recognized  as  the 
weak  point  of  the  drug  testing  process, 
and  that  conducting  the  alcohol  testing 
process  there  increased  the  chance  of 
error.  Other  comments  said  that  there 
were  too  many  opportilnities  for  human 
and  mechanical  error  in  the  breath 
testing  process,  which,  together  with 
what  they  regarded  as^  the  unreliability 
of  ^Ts  at  low  alcohol  .concentrations, 
created  numerous  opportunities  for 
htigation.  Some  commenters  also  said 
that,  if  all  screening  and  confirmation 
testing  were  done  on  EBTs,  the  two  tests 
should  be  nm  on  different  machines. 

Legal  Issues 

Several  commenters  raised  legal 
challenges  to  the  proposal.  Nine 
commenters  (primarily  manUfactiu^rs  of 
competing  devices  and  imions)  said  that 
the  statute  requires  spUt  samples  (i.e., 
the  subdivision  and  retention  of  a 
portion  of  a  sample  for  an  additional 
test  at  a  laboratory  as  a  safeguard  for  the 
accuracy  of  the  process]  in  all  cases.  . 
Generally,  EBTs  do  not  retain  breath- 
samples.  Therefore,  these  comments 
said,  methods  that  permitted  split 
samples  (e.g.,  blood,  urine,  saliva]  must 
be  used.  Thirty-one  comments  said:  that 
the  statute  contemplated  the  use  of 
different  methods  for  the  screening  and 
confirmation  test,  respectively^  Eleven 
comments  said  that,  since  the  results  of 
EBT  tests  would  be  used  toT6fer  persons, 
for  rehabilitation  or  treatment,  they 
would  be  considered  medical  devices 
subject  to  Department  of  Health  and 
Hiunan  Services  (DHHS)  regulation. ' 


Since  DHHS  had  not  approved  EBTs  as  - 
medical  devices,  their  use  could  be 
blocked. 

Desire  for  More  Flexibility 

Seventy-five  commenters 
(representing  a  wide  variety  of 
equipment  manufacturers,  employers, 
and  third-party  service  providers] 
favored  allowing  employers  to  choose 
the  best  testing  method  for  them.  In- 
addition  to  the  virtue  of  flexibility,  this 
approach  would  permit  each  employer 
to  choose  the  most  cost-effective  method 
of  compliance  in,  its  own  circumstances. 

Most  of  these  commenters  appeared  to 
favor  testing  methods  that  would  Use 
two  different  testing  methods  (e.g.,  non- 
evidential  breath  or  saliva  screening 
test,  blood  test  for  confirmation].  Ten 
commenters  disagreed  on  this  point, 
saying  that  non-evidential  screening 
tests  should  never  be  permitted.  Their 
primary  concern  was  about  the  accuracy 
of  these  testing  methods.  Several 
commenters  who  favored  using  non- 
evidential  screening  tests  conceded  that 
it  would  probably  be  necessary  to 
suspend  an  employee's  performance  of 
safety  sensitive  functions  pending  a 
confirmation  test  of  a  positive  non- 
evidential  screening  test.  Most 
commenters  who  addressed 
confirmation  procediues  in  a  tvro- 
method  system  said  that  confirmation ; 
tests  (of  whatever  body  fluid]  should  be 
done  on  GC  (gas  chromato^phy,  the 
same  highly  accurate  method  used  for' 
confirmation  tests  under  the  drug- 
testing  program]. 

Specific  Comments  on  Other  Testing 
Methods 

Non-Evidential  Breath  Testing Devices 

(e.g.,  tubes  filled  with  materials  that 
tarn  a  certain  color  when  alcohol-laden 
breath  is  blown  into  them  or  small, 
hand-held  electronic  devices  that 
register  the  presence  or  absence  of 
alcohol  concentration  in  breath] 

Twenty-nine  commenters,  including  a 
variety  of  employers  and  manufacturers 
of  the  devices,  supported  iising  non- 
evidential  breath  testing  devices.  Most 
commenters  cited  cost  (estimated  at 
between  $90-550  for  various  models  of 
non-evidential  breath  testing  machines, 
and  about  $2-4  each  for  disposable 
devices]  and  convdnience  as  reasons.  A 
few  opponents  of  non-evidential  breath 
testing  devices  said  their  accuracy  was 
questionable,  both  with  respect  to  false 
positives'  and  false  negatives. 

Saliva  Testing 

(i;e.,  a  device  which  registers  a  •  . 
particular  alcohol  concentration  when  a 


swab  with  saliva  from  the  employee's 
mouth,  is  inserted  into  it] 

Forty-five  commenters  favored  the  use 
of  saliva  testing.  These  commenters 
included  a  variety  of  employers,  third- 
party  service  providers,  equipment 
manufacturers,  and  others.  Commenters 
clcdmed  several  advantages  for  use  of 
screening  saliva  tests:  modest  cost 
(estimated  at  between  $5-20  per  test); 
simplicity  of  use,  little  need  for  training; 
existing  "approvals"  from  NHTSA  and 
Food  and  Drug  Administration  (FDA) 
for  some  devices  (though  in  contexts 
other  than  a  workplace  testing  program); 
non-invasive  nature  of  the  devices; 
sufficient  accuracy  for  screening  tests. 
Two  commenters  also  said  that,  while  it 
was  most  typical  to  use  blood  testing  for 
confirmation  after  a  saliva  screen,  saliva 
specimens  could  also  be  used  for 
confirmation,  as  laboratories  could  nm 
a  gas  chromatography  analysis  on  saliva. 

A  few  commenters  expressed 
concerns  about  saliva  testing  devices.  A 
union  provided  data  that  it  said  showed 
that  saliva  devices  had  a  mixed  record 
for  acc\iracy.  Other  commenters  said 
saliva  remained  an  unproven  method, 
that  saliva  devices  were  not  ethanol- 
specific,  and  that  saliva  alcohol  and 
blood  alcohol  results  may  dlfier.' 
Proponents  of  saliva  testing  devices 
conceded  that  chain  of  custody  forms 
would  be  needed  and  that  there  was  no 
method  of  automatically  generating  . 
permanent  records  of  test  results  that 
positively  identified  a  particular 
employee  With  a  particular  result.  They 
said  that  keeping  paper  records  was 
ad^uate  for  this  purpose,  however 

Blood  Testing 

Forty-eight  commenters  (again 
representing  a  variety  of  employers, 
plus  third-party  providers,  laboratories 
and  others)  favored  allowing  the  use  of 
blood  testing  as  a  confirmation  test 
method.  The  advantages  cited  for  this 
method  included  well-established  : 
scientific  and  legal  acceptance  for 
accuracy,  the  availability  almost 
anywhere  of  technidans  trained  in 
drawing  blood,  and  utility  for  post- 
accident  testing  on  employees  who  are 
imconscious.  Some  of  these  commenters 
said 'that,  while  blood  testing  is 
admittedly  more  inveisive  than  other  '■ 
methods,;  emjiloyees  accept  it  because  of 
its  reputation  for  accuracy.  Also,  they  - 
said,  the  low  expected  positive  rates  on 
screening  tests  will  mean  that  few  blood 
confirmation  tests  would  have  to  be 
perfonned.  Commenters  estimated  costs 
to  be  in  the  $20-60  range  per  test. 

Seven  commenters  opposed  the  use  of 
blood  testing,  primarily  On  the  ground 
that  it  is  too  invasive,  hi  addition,  a  few 
commenters  said  that  DHHS  or  DOT 
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would  have  to  develop  laboratory 
certification  standards  for  blood  testing. 
Some  comments  said  that  employees 
might  have  to  be  required  to  "stand 
down"  dining  the  interval  between  the 
blood  collection  and  the  retiun  of  the 
test  result  from  the  laboratory. 

Urine  Testing 

Eight  commenters  favored  allowing 
the  use  of  urine  testing.  Including  some 
employers  who  now  use  this  approach 
to  their  satisfaction  and  laboratories  that 
do  mine  testing.  One  advantage  cited  for 
this  approach  is  that  alcohol  could 
simply  be  added  to  the  list  of  substances 
for  which  mine  samples  taken  for  drug 
testing  are  tested,  at  a  low  incremental 
cost  Conunenters  said  that  DOT  or 
DHHS  should  develop  laboratory 
certification  procedures  and  cutoff 
levels.  Some  commenters  also  noted 
that  detailed  collection  procedures 
would  have  to  be  developed,  since  urine 
testing  for  alcohol  is  more  complicated 
than  mine  testii^  for  drugs  (e.g..  two 
voids,  twenty  minutes  apart,  are 
recommended  to  measure  alcohol 
concentration  in  mine). 

Performance  Testing 

Five  commenters,  most  of  whom  were 
manufacturers  of  the  devices,  supported 
the  use  of  performance  tests  for  the 
screening  or  screening  tesL  (A 
performemce  test  does  not  measme 
alcohol  concentration:  it  measmes 
deviations  from  a  personal  norm  of 
reaction  time,  motor  coordination,  etc.) 
One  commenter  opposed  performance 
testing  devices  as  inappropriate  for  this 
program. 

Responses  to  Comments  on  Testing 
Methods 

Legal  Issues 

The  Act  provides,  with  respect  to 
confirmation  testing,  that  all  tests  *  •  * 
shall  be  confirmed  by  a  scientifically 
recognized  method  of  testing  capable  of 
providing  quantitative  data  regarding 
alcohol  *  •  * 

Some  comments  asserted  that  this 
provision  requires  that  a  different 
testing  method  be  used  for  the  screen 
and  confirmation  tests,  respectively. 
The  statute  says  no  such  thing,  stating 
only  that  the  confirmation  test  must  use 
a  "scientifically  recognized"  method 
that  can  provide  "quantitative  data" 
regarding  alcohol  As  long  as  the 
method  of  confiirmation  meets  these 
criteria,  the  statutory  requirement  is 
satisfied.  Breath  testing  is  scientifically 
and  legally  recognized  as  a  method  for 
accurately  testing  alcohol  concentration, 
and  devices  meeting  the  De|}artment'8 
requirements  provide  quantitative  <iata. 


(Blood  testing,  of  course,  also  meets  the 
statutory  criteria.) 

The  ability  of  a  method  of 
confirmation  testing  to  pass  these 
statutory  tests  is  not  dependent  on  the 
choice  of  a  method  of  screening  testing. 
Testing  of  breath  for  confirmation,  as 
provided  in  this  rule,  is  equally  valid 
under  the  statute  whether  evidential 
breath  testing,  non-evidential  breath 
testing,  or  saliva  is  used  for  the 
screening  tesL  Testing  of  blood  for 
confirmation  is  equally  vahd  imder  the 
statute  whether  blood,  breath,  saliva  or 
urine  is  used  for  the  screening  test  All 
that  matters  is  that  the  confirmation 
testing  method  meet  the  statutory 
criteria  in  its  own  right 

With  respect  to  split  samples,  the  Act 
requires  the  Department's  regulations  to 
provide  that  each  specimen  sample  be 
subdivided  *  •  *  and  that  a  portion 
thereof  be  retained  in  a  secure  maimer 
to  prevent  the  possibiUty  of  tampering, 
so  that  in  the  event  the  individual's 
confirmation  tests  results  are  positive 
the  individual  has  an  opportunity  to 
have  the  retained  portion  assayed  by  a 
confirmation  test  done  independenUy  at 
a  second  certified  laboratory  if  the 
individual  requests  the  independent  test 
within  3  days  after  being  advised  of  the 
result  of  the  confirmation  test  *  •  • 
Some  commenters  asserted  that  this 
language  should  be  read  to  require  that 
spht  samples  be  used  in  all  alcohol 
testing,  with  the  impfication  that  a 
method  that  did  not  permit  the  use  of 
spUt  samples  could  not  be  used.  Since 
most  EBTs — including  those  proposed 
by  the  Department  in  the  NPRM — do  not 
retain  a  sample  that  could  theoretically 
be  subdivided  and  preserved  for  testing 
of  a  split  specimen,  some  of  these 
commenters  asserted  not  only  that  blood 
or  other  liquid-based  testing  methods 
were  required,  but  that  breath  testing 
was  prohibited. 

This  interpretation  is  flatly  contrary  to 
the  statute,  which  specifically 
contemplates  the  use  of  breath  testing 
(see,  e.g.,  sec  3(a)  of  the  Act,  adding 
section  614(d)(6)  to  the  Federal  Aviation 
Act).  Breath  testing  is  a  well-recognized 
form  of  alcohol  testing,  and  there  is  no 
evidence  that  Congress  had  any 
intention  of  prohibiting  its  use,  either 
indirectly  by  requiring  spUt  samples  or 
otherwise.  The  legislative  history  makes 
clear  that  the  Senate  sponsors  of  the 
legislation  intended  that  breath  testing 
be  used  and  that  split  samples  were  not 
mandated  for  breath  testing.  In  the  floor 
debate,  during  a  colloquy  between 
Senators  Danforth  and  Hollings.  Senator 
Hollings  stated 

[t]here  are  also  requirements  for  split 
samples,  primarily  included  in  the  l^;i8ladcm 


to  allow  urine  samples  to  be  retested.  DOT 
would  have  the  authority  to  determine  that 
blood  samples  should  be  similarly  handled. 
This  specific  requirement  is  not  relevant  in 
the  case  of  breaUi  testing  for  alcohol,  but 
DOT  is  directed  by  this  legislation  to  provide 
necessary  safeguards  in  this  area  to  ensure 
the  validity  of  test  results. 
137  Cong,  Rec  iS  14764. 14770. 

There  is  also  internal  evidence  In  the 
wording  of  the  statutory  provision  that 
supports  the  reasonable  interpretation 
that  the  split  sample  requirement  is 
intended  to  apply  to  liquid  body  fluids 
like  urine  and  blood,  but  not  to  breath. 
The  statute  uses  the  word  "samples"  in 
ways  that  refer  primarily  to  samples  of 
liquid  body  fluids.  For  example,  section 
614(d)((l)  of  the  amended  Federal 
Aviation  Act  refers  to  the  need  for 
"privacy  in  the  collection  of  specimen 
samples."  Privacy  is  very  important 
with  respect  to  collection  of  urine 
samples  for  drug  testing.  Because 
elimination  functions  are  not  involved, 
privacy  is  not  as  important  in  breath 
collections.  In  paragraph  (d)(6)  of  the 
same  section,  the  statute  refers  to 
detecting  and  quantifying  "alcohol  in 
breath  and  body  fluid  samples, 
including  urine  and  blood."  In  this 
language,  the  phrase  "including  urine 
and  blood"  is  best  understood  as 
modifying  "body  fluid  samples,"  as 
opposed  to  "breath."  Given  the  way  that 
the  term  "sample"  is  used  in  these 
portions  of  the  statute,  the  use  in 
paragraph  (d)(5)  of  "sample"  should 
also  be  used  to  refer  to  liquid  body  fluid 
samples  (i.e.,  urine  and  blood).  When 
this  paragraph  speaks  of  the  "specimen 
sample  be[ing]  subdivided,"  then,  it  is 
imposing  a  spht  sample  requirement  on 
blood  and  virine,  not  on  breath. 

Some  commenters  argued  that  the 
language  mentioned  above  bom 
paragraph  (dK6),  requiring  the 
Department  to  "ensure  appropriate 
safeguards  for  testing  to  detect  and 
quantify  alcohol  in  breath  and  body 
fluid  samples,  including  urine  and 
blood*  *  *,"  creates  a  right  for 
employees  to  have  a  screening  test 
confirmed  by  blood  testing.  This 
language,  on  its  face,  does  not  create 
such  a  requirement,  since  it  does  not 
specify  any  particular  sort  of  test  for 
either  screening  or  confirmation 
purposes.  There  is  ambiguous  legislative 
history  on  the  point,  with  the  Senate 
report  on  the  Act  saying  both  that  "an 
employee  testing  positive  for  alcohol 
using  a  specimen  other  than  blood  shall 
be  entitled,  at  that  employees  [sic] 
option,  to  a  blood  test"  and  that  "the 
Committee  has  not  specified  the  type  of 
test  to  be  used  in  either  the  screening  or 
confirmation  test"  Given  that  the 
statute  does  not  explicitly  require  blood 
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testing  for  confirmation,  and  that-the 
portion  of  the  statute  that  mandates 
conflrmatian  testing  requires  only  a 
"scientifically  recognized"  confirmation 
test  that  can  produce  "quantitative 
data"  (criteria  that  breath  testing  clearly 
meets),  the  Depkartment  does  not  believe 
it  would  be  reasonable  to  view  this 
ambiguous  legislative  history  as  a 
mandate  for  the  availability  of  blood 
confirmation  testing  in  all  cases. 

The  Department  does  not  believe  that 
regulations  of  the  Food  and  Drug 
Administration  (FDA)  would  interfere 
with  the  implementation  of  breath 
testing  under  this  rule.  FDA  does 
regulate  the  safety,  labeling,  etc.  of 
medical  devices.  It  is  our  understanding 
that  FDA  may  be  considering  initiatives 
to  regulate  EBTs  used  as  medical 
devices  in  medical  settings.  FDA  does 
not,  however,  regulate  or  certify  the 
precision  or  accuracy  of  EBTs  tnat  are 
ciirrently  used  for  law  enforcement 
purposes  or  that  would  be  used  under 
the  DOT  alcohol  testing  program.  (These 
would  not  be  viewed  as  medical  devices 
used  in  medical  settings.)  We  believe 
that  ciurent  FDA  rules  are,  and  futiue 
FDA  rules  would  be,  consistent  with 
NHTSA  certification  of  EBTs. 

Flexibility  and  Cost 

Many  commenters  made  flexibility  in 
testing  methods  a  high  priority.  The 
Department  agrees  that  flexibility  is 
desirable.  However,  the  Department  also 
believes  that  any  testing  system  should 
meet  a  series  of  criteria,  each  of  which 
is  necessary  to  execute  the  statute 
faithfully  axid  to  ensure  that  the  safety 
•  and  accuracy  goals  of  the  program  are 
met.  The  Department  cannot  emphasize 
too  strongly  the  importance  of  ensuring 
accvtracy  and  reliability  of  testing 
devices  and  methods,  at  both  the 
screening  and  confirmation  test  stages. 
This  is  needed,  among  other  reasons,  to 
protect  employees  from  even 
temporeirily  being  identified  as  misusers 
of  alcohol.  In  the  context  of  drug  testing 
litigation,  the  courts,  in  upholding  the 
Department's  program,  relied  to  a 
substantial  extent  on  the  reliability  and 
accuracy  safeguards  in  that  program. 

Within  these  constraints,  our 
objective  is  to  provide  maximum 
flexibility  and  minimum  cost.  The 
Department's  criteria  for  carrying  out  its 
objectives  in  this  area  are  the  fc^lowing: 

•  As  required  by  the  statute,  the 
method  used  for  confirmation  should  be 
scientifically  recognized  and  able  to 
produce  a  quantitative  result.  The 
method  should  meet  NHTSA 
Conforming  Products  List  (CPL) 
standards  at  0.02  and  higher  alcohol 
concentrations. 


•  The  confirmation  method  should  be 
alcohol-specific  (i.e..  does  not  produce  a 
reading  for  acetone). 

•  The  confirmation  method  should 
generally  provide  documentation  of 
quahty  control/cafibration  and  be 
admissible  as  forensic  evidence  in 
administrative  proceedings. 

•  The  testing  method  used  for 
confirmation  should  provide  a  result  at 
the  time  and  place  of  the  test,  so  that  an 
employee  whose  continued  performance 
of  a  safety  sensitive  function  may 
present  a  safety  risk  can  be  removed 
from  performing  that  function. 

•  The  testing  method  used  for  the 
screening  test  should  minimize  the 
occurrence  of  false  positives  and  false 
negatives  and  should  meet  stringent 
standards  for  precision  and  accuracy 
(e.g..  +/  -  .005  at  0.02  alcohol 
concentration). 

•  The  testing  method  used  for 
screening  tests  should  provide  a  result 
at  the  time  and  place  of  the  test  and  be 
specific  for  measuring  alcohol 
concentration. 

•  The  testing  methods  used  for 
confirmation  tests  should  provide  a 
printed,  permanent  record  of  the  test 
number  and  test  resuh,  in  order  to  avoid 
uncertainty  about  whether  this 
employee  took  this  test  with  this  result. 
The  testing  methods  used  for  screening 
tests  should  provide  either  this  kind  of 
record  or  be  used  in  conjunction  with 
procedures  that  provide  a  record  of  the 
test  result  linked  to  the  individual 
tested  through  some  form  of  permanent 
documentation.  The  purpose  of  this 
criterion  is  to  prevent  collusion  and 
cheating. 

•  The  testing  methods  used  for 
screening  and  confirmation  tests  should, 
as  a  policy  matter,  be  as  non-invasive  as 
possible. 

At  the  present  time,  only  evidential 
breath  testing  methods  meet  all  these 
criteria  for  screening  and  confirmation 
tests.  Applying  these  criteria  strictly 
would  result  in  a  final  rule  that,  like  the 
NPRM,  permitted  only  evidential  breath 
testing  for  both  tests.  The  points  made 
by  commenters  favoring  the  NPRM 
approach  further  support  using 
evidential  breath  testing  for  both  tests. 

The  Department,  to  achieve  a 
reasonable  balance  between  the  legal 
and  policy  goals  on  which  the  criteria 
are  based  and  commenters'  desire  for 
greater  flexibility,  is  modifying  the 
approach  proposed  in  the  NPRM.  First, 
the  fined  rule  will  permit  EBTs  that  are 
on  the  NHTSA  CPL,  but  that  do  not 
meet  the  additional  requirements  for 
confirmation  EBTs  (e.g.,  sequential 
nuimbering  and  print-out  capability),  to 
be  used  for  any  screening  test  While 
these  EBTs  may  be  used  for  screening 


tests  at  this  time,  because  NHTSA  has 
determined  them  to  meet  appropriate 
accuracy  and  precision  standards,  non- 
evidential  breath  screening  devices  (e.g.. 
"breath  tubes")  may  not  be  used  at  this 
time. 

Second,  in  an  NPRM  published  in 
'  today^s  Federal  Register,  the 
Department  will  propose  to  permit 
blood  testing  to  be  used  in  limited 
circumstances.  In  the  case  of  a 
reasonable  suspition  test  or  a  post- 
accident  te8t,'vyhere  an  EBT  meeting  the 
requirements  of  pdrt  40  is  not  readily 
available,  the  employer  could  use  blood 
testing  for  the  confiirnation  test  Blood 
alcohol  testing  would  also  be  available 
as  an  option  in  "shy  lung"  situations. 
This  NPRM  also  proposes  blood  testing 
procedures  to  be  used  in  these 
circumstances.  The  rationale  for 
allowing  this  limited  use  of  blood 
testing  is  discussed  in  thg^preamble  to 
theNPRM. 

Third,  the  Department  is  also 
pubUshing  in  today's  Federal  Register  a 
notice  proposing  to  adopt  criteria  and 
procedures  that  would  permit 
additional  alcohol  screening  devices  to 
be  used  for  screening  tests  in  the 
program.  This  proposal  would  be 
intended  to  result  in  the  adoption  of 
model  specifications  for  a  conforming 
products  list  for  alcohol  screening 
devices.  Under  this  proposal, 
manufacturers  of  devices  could  submit 
their  products  to  DOT  for  evaluation 
and,  if  their  devices  met  the  model 
specifications,  the  Department  would 
authorize  their  use  as  screening  devices 
in  DOT-mandated  alcohol  testing.  This 
approach  will  permit  greater  flejcibility 
in  the  use  of  screening  devices  that  are 
not  now  appropriate  for  use,  including 
those  supported  by  their  manufacturers 
and  others  in  comments  to  the  part  40 
docket,  if  they  are  able  to  meet  DOT 
model  specifications. 

With  respect  to  costs,  commenters 
had  three  basic  concerns,  First, 
commenters  believed  that  EBTs  meeting 
all  the  NPiyvl's  requirements  would  be 
too  expensiva  .Some  commenters 
believed  that  adding  features  such  as  a 
sequential  nimibering  and  printout 
capability  would  add  considerably  to 
the  cost  of  the  devices.  The 
Department's  information,  included  in 
our  regulatory  evaluations,  and  based  on 
data  obtained  from  manufacturers, 
suggests  that  the;  list  price  per  unit  of  an 
EBT  meeting  all  the  NPRM  criteria  for 
use  in  confirmation  tests  is  about  $2000. 
(There  are  some  indications  that  prices 
may  be  lower  for  purchases  in  quantity.) 
There  are  other  EBTs  on  the  CPL, 
available  under  the  final  rule  to  be  used, 
for  screening  tests,  that  list  for  about 
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$1000,  again  with  the  possibility  of 
lower  prices  for  purchases  in  quantity. 

Because  the  Department  is  proposing 
to  permit  blood  testing  in  post-accident 
and  reasonable  suspicion  situations 
where  a  breath  testing  unit  is  not  readily 
available,  the  numbers  of  EBTs  that  any 
employer  would  have  to  obtain  may  be 
reduced  significantly  from  earlier 
estimates,  lowering  many  eommenters' 
estimated  capital  costs  of  the  program. 
This  is  because  employers  would  not 
have  to  provide  an  EBT  at  all  its  work 
sites  against  the  contingency  of  a 
reasonable  suspicion  or  post-accident 
test  happ>ening  there,  as  a  number  of 
employers'  estimates  assumed. 
Commenters  identified  having  to  pre- 
position EBTs  at  all  work  sites,  even  the 
small  and  remote  ones,  as  a  major  cost 
of  compliance  with  the  NPRM  (even 
though  the  NPRM  would  not  have 
imposed  this  requirement).  In  addition 
making  blood  testing  available  means 
that  the  time  workers  would  be  held  out 
of  service  pending  a  test  would  be 
reduced  significantly,  resulting  in 
further  savings.  We  refer  commenters  to 
today's  NPRM  on  blood  alcohol  testing 
for  further  information. 

Second,  conmienters  expressed 
concern  about  the  costs  of  training 
personnel  and  maintaining  and 
calibrating  the  instniments.  While 
training  can  be  expensive,  we  believe 
that  these  costs  are  difficult  to  avoid  if 
the  accuracy  and  integrity  of  the  testing 
program  are  to  be  protected.  As  other 
devices  are  approved  imder  the 
Department's  forthcoming  procedures, 
employers  will  have  the  opportunity  to 
determine  if  use  of  other  methods  will 
reduce  their  overall  costs. 

Third,  some  conmienters  (especially 
from  the  railroad  industry)  who  already 
use  EBTs  expressed  concern  about  the 
costs  of  the  additional  features  that  the 
NPRM  would  have  required  {e.g., 
sequential  numbering  capacity,  print- 
out capability).  The  final  rule  responds 
to  these  concerns  by  allov\ring  EBTs 
without  these  features  to  be  used  for 
screening  purposes.  A  railroad  could 
use  its  existing  EBTs  (assiuning  they  are 
on  the  NHTSA  CPL)  for  screening  tests, 
while  obtaining  only  as  many  of  the 
machines  with  the  additional  features  as 
it  needed  for  confirmation  testing.  This 
would  reduce  the  additional  costs  that 
these  employers  would  have  to  incur. 

When  the  Department  issues  a  broad 
mandate  for  employee  testing,  the 
overall  effect  is  Ukely  to  be  the  creation 
of  additional  opportunities  for 
professionals,  manufacturers,  and  other 
businesses  to  serve  the  maricets  created 
by  the  DOT  requirements.  These 
opportunities  can  fairly  be  expected  to 
lead  to  an  influx  of  participants  into  the 


maricet. There  is  ample  evidence  that 
this  has  been  the  case  in  the 
Department's  drug  testing  program,  and 
it  is  reasonable  to  expect  that  Similar 
economic  opportimlties  will  draw 
businesses  and  professionals  into  the 
alcohol  testing  market.  The  Department 
believes  that  this  factor  is  likely  to 
outweigh,  by  a  substantial  margin,  any 
deterrent  effects  on  participation  in  the 
program  related  to  equipment  or 
training  costs,  the  newness  of  the 
procediuBS,  Uability,  or  the  willingness 
of  businesses  and  professionals  to 
participate. 

Conmients  that  potential  participants 
would  be  deterred  for  these  reasons 
were,  for  the  most  part,  speculative. 
Given  the  market's  response  to  the  drug 
testing  rules  since  1988,  it  is  fairer  to 
assume  that  the  market's  response  to  the 
even  larger-scale  alcohol  testing 
program  will  not  be  timid.  With  respect 
to  the  issue  of  sufficient  EBTs  being 
available,  the  Department  has  contacted 
EBT  manufacturers,  and      do  not 
anticipate  any  serious  shortage  of 
devices  as  the  program  begins  operation. 
If,  at  any  time,  the  Department  learns 
that  there  are  inadequate  supplies,  the 
Department  could  postjwne  or 
otherwise  modify  its  rules. 

While  the  image  of  a  large,  angry, 
intoxicated  employee  confronting  a  90- 
poimd  female  BAT  over  a  positive  result 
is  a  graphic  one,  the  speculation  and 
spotty  anecdotal  evidence  provided  by 
commenters  to  back  up  their  concern  on 
this  matter  is  not  sufficient  to  cause  the 
Department  to  retreat  from  its  position 
that  immediate  results  are  needed.  (This 
concern  goes  to  any  testing  method  that 
provides  an  immediate  result,  not  just  to 
breath  testing.  It  might  appear  even 
more  strongly  in  a  situation  in  which  an 
individual  is  told,  as  the  result  of  a  non- 
evidential  screen,  that  he  is  to  "stand 
dovra"  and  not  work  for  three  days 
while  a  laboratory  test  result  is 
obtained.) 

The  point  of  getting  an  immediate 
result  is  safety:  if  an  employee,  of 
whatever  size,  has  a  higher  alcohol 
concentration  than  the  Department's 
rules  permit,  the  individual  should  not 
be  performing  a  safety-sensitive 
function.  In  the  interest  of  safety,  we 
need  to  stop  the  individual's 
performance  of  that  function  now,  not 
two  or  three  days  later  when  a 
laboratory  test  result  becomes  available. 
We  also  want  to  prevent  the 
unnecessary  cost  of  holding  an 
employee  out  of  service  for  two  or  three 
days  pending  laboratory  results 
following  a  non-evidential  screen.  BATs 
are  not  given  the  responsibility  of  taking 
a  driver's  keys  away.  The  DOT  alcohol 
testing  form  includes  a  statement,  to  be 


signed  by  the  employee,  that  persons 
who  test  positive  should  not  drive  or 
perform  other  safety-sensitive  functions. 
Employers  have  a  responsibility,  as  part 
of  their  alcohol  education  for 
employees,  to  emphasize  that 
^ployees  miist  cease  performing  safety 
isensltlve  functions  if  they  test  positive. 

The  Department  does  not  believe  that 
it  is  necess&ry  to  use  two  separate  EBTs 
in  order  to  have  a  valid,  defensible 
result.  EBTs     the  NHTSA  CPL  are 
designed  for  aoniracy,  and  the  internal 
and  external  calibration  checks  built 
into  the  Department's  procedures  are 
sufficient  insurance  against  error. 
(Where  employers  choose  to  use  an  EBT 
without  the  additional  features  for 
screening  tests,  of  course,  the  employer 
will  nec^sarily  use  a  different  machine 
for  the  confirmation  test.)  The 
Department  is  convinced  that  EBTs 
meeting  its  requirements  are  sufficiently 
accurate  and  reUable,  at  the  alcohol 
concentrations  that  vyill  be  tested  for, 
and  that  excessive  inyaUdations  of  tests 
or  successful  lawsuits  or  grievances  will 
not  occur.  Similarly,  the  likelihood  of  . 
extensive  errors  by  testing  personnel 
should  be  diminished  by  the  BAT 
training  requirements. 

Manufacturers  of  eiltemative  testing 
devices,  and  some  other  commenters  as 
well,  advocated  various  other  methods 
of  testing,  particularly  for  screening 
tests.  As  noted  above,  the  Department 
intends  to  take  action  that  could  result 
in  decisions  to  authorize  use  of  other 
screening  devices  and  to  authorize  the 
use  of  blood  testing  in  some 
ciromistances.  The  Department  has 
decided  not  to  permit  the  use  of  these 
alternative  methods  until  they  can  meet 
the  criteria  we  believe  are  necessary  for 
accurate  testing  meeting  the 
requirements  of  the  statute.  The 
following  paragraphs  sunmiarize  the 
Department's  reasons  for  not  permitting 
the  use,  at  this  time,  of  other  testing 
methods: 

Blood  Testing 

•  This  is  the  most  invasive  form  of  testing. 

•  Employees  may  fear  needles  or  fear 
infection  from  Improper  medical  procedures. 

•  Additional  collection  procedures,  chain 
of  custody  procedures,  and  equipment 
requirements  would  be  needed,  making 
regulatory  requirements  more  complex. 

•  laboratory  certification  standards  and 
testing  protocols  would  need  to  be 
established.  As  noted  in  the  accompanying 
NPRM,  this  poses  potentially  signihcant 
problems  even  in  die  limited  context  in 
which  the  Department  is  proposing  to  permit 
the  use  of  blood  testing. 

•  Results  would  not  be  available  for  at 
least  24  hours,  and  could  take  3-4  days  to 
arrive.  Confirmed  results  would,  therefore, 
not  be  available  at  the  time  the  employee  was 
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affected  by  alcohol,  which  would  reduce  the 
safety  benefits  of  the  program. 

Urine  Testing 

•  Present  laboratory  certification  standards 
and  testing  protocols  do  not  cover  urine 
testing  for  alcohol.  There  would  have  to  be 
additional  laboratory  certification  procedures 
and  testing  protocols  developed  for  urine 
testing. 

•  Urine  testing  for  alcohol  (as  distinct  from 
drugs)  requires  a  complex  collection  process, 
involving  two  separate  voids  with  an  interval 
between  them.  Addition  of  a  preservative  to 
prevent  the  creation  of  alcohol  by  microbial 
fermentaticMi  is  also  reanmnended.  We 
would  need  to  add  new  collection 
procedures  to  accommodate  these 
requirements,  as  well  as  new  training 
requirements  for  collection  site  personneL 
These  additional  procedures  would  make  the 
collection  process  more  complex  and 
multiply  the  chances  for  errors. 

•  Urine  testing  is  regarded  as  the  least 
accurate  method  curre^y  available  for 
determining  the  amount  of  alcohol  in  the 
body. 

•  A  blood  to  wine  ratio  has  not  been 
definitively  established,  niaking  it  difficult  to 
equate  a  urine  test  result  for  alcohol  to  a 
{larticular  blood  pr  breaUi. alcohol  level. 

•  There  are  greater  costs  of  employee 
"dovimtime,"  for  transporting  the  employee 
to  a  collection  site  for  testing  and  for  the 
longer  collection  procedure. 

•  Testing  of  urine  specimens  would  have 
to  take  place  in  a  laboratory.  Results  would 
not  be  available  for  at  least  24  hours,  and 
could  take  3—4  days  to  arrive.  Confirmed 
results  would,  therefore,  not  be  available  at 
the  time  the  employee  was  affected  by 
alcohol,  which  would  reduce  the  safety 
benefits  of  the  program. 

Saliva  Testing 

•  Especially  at  low  alcohol  levels,  saliva 
devices  are  likely  to  hove  a  higher  rate  of 
false  {>ositives  and  negatives  than  EBTs  on 
theCPL. 

•  Some  saliva  devices  do  not  provide 
quantitative  results. 

•  Because  saliva  screening  testing  devices 
are  disposable,  and  do  not  generate  a  record 
of  the  test,  ascertaining  whether  a  particular 
employee  took  a  particular  test  and  had  a 
particular  result,  or  that  the  test  took  place 
at  all,  would  be  difficult.  (The  use  of  a  log 
book,  which  helps  to  address  this  concern 
where  EBTs  without  sequential  niunbering  or 
printout  capabilities  are  used,  would  be 
difficult  in  the  case  of  disposable  devices. 
The  log  book  would  accompany  the  EBT 
wherever  it  went,  which  would  not  be 
possible  with  disposable  devices.) 

•  There  are  different  saliva-based 
technologies,  each  requiring  the 
establishinent  of  criteria  for  accuracy, 
reliability,  etc.  Until  NHTSA  criteria  are 
established  for  these  technologies,  it  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  If  laboratory  confirmation  methods  (e.g.. 
blood)  are  used  in  combination  with  saliva 
screens,  confirmation  results  would  not  be 
available  for  at  least  24  hours,  and  could  take 
3—4  days  to  arrive.  Confirmed  results  would, 


therefore,  not  be  available  at  the  time  the 
employe©  was  affected  by  alcohol,  which 
would  reduce  the  safety  benefits  of  the 
program.  If  Ineath  testing  confirmation  is 
used,  cost  savings  claimed  for  the  use  of 
disposable  devices  over  the  use  of  breath 
testing  for  both  screening  and  confirmation 
testing  would  be  reduced  substantially. 

•  The  Department  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc.  for  saliva 
testing,  adding  further  complexity  to  the 
program. 

Non-evidential  Breath  Testing 

•  Non-evidential  breatb  devices  (i.e., 
disposable  devices  and  others  not  on  the 
CPL)  have  a  higher  rate  of  false  positives  and 
negatives  than  evidential  EBTs. 

•  Non-evidential  breath  screening  testing 
devices  do  not  generate  a  record  of  the  test, 
so  that  ascertaining  whether  a  particular 
employee  took  a  particular  test  and  had  a 
particular  result,  or  that  the  test  took  place 
at  all,  would  be  difficult.  (The  use  of  a  log 
book,  which  helps  to  address  this  concern 
where  EBTs  without  sequential  numbering  or 
printout  capabilities  are  used,  would  be 
difficult  in  the  case  of  disposable  devices. 
The  log  book  would  accompany  the  EBT 
wherever  it  went,  which  would  not  be 
possible  with  disposable  devices.) 

•  If  laboratory  confirmation  methods  (e.g., 
blood)  are  used  in  combination  with  non- 
evidential  breath  screens,  confirmation 
results  would  not  be  available  for  at  least  24 
hours,  and  could  take  3—4  days  to  arrive. 
Confirmed  results  would,  therefore,  not  be 
available  at  the  time  the  employee  was 
affected  by  alcohol,  which  would  reduce  the 
safety  benefits  of  the  program.  If  breath 
testing  confirmation  is  used,  cost  savings 
claimed  for  the  use  of  non-evidential  devices 
over  the  use  of  evidential  breath  testing  for 
both  screening  and  confirmation  testing 
would  be  reduced  substantially. 

•  Non-evidential  EBTs  on  the  market 
appear  to  vary  greatly  In  type  of  technology 
used,  quality,  and  accuracy.  Until  NHTSA 
criteria  are  established  for  these  devices,  it  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  The  Depiartment  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc.  for  non- 
evidential  breath  testing,  adding  further 
complexity  to  the  program. 

Performance  Testing 

•  The  statute  requires  testing  for  alcohol 
concentration,  not  diminished  performance. 
A  test  for  performance  appears  not  to  meet 
this  statutory  requirement. 

•  Performance  tests  are  very  unspecific, 
which  could  result  in  [>ositives  caused  by  a 
wide  variety  of  things  other  than  akohol  use 
(e.g.,  illness,  prescription  or  over-the-counter 
medication,  fatigue,  emotional  distress).  This 
would  lead  to  many  unnecessary 
confirmation  tests  and  could  result  in , 
employees  being  taken  off  the  job  while 
awaiting  confirmation  test  results,  adding 
extra  costs  for  employers  and  employees, 

•  The  accuracy  of  many  performance 
testing  devices  is  unproven. 

•  Many  performance  testing  devices  do  not 
generate  a  record  of  the  test.  Ascertaining 


whether  a  particular  employee  took  a 
particular  test  and  had  a  particular  result,  or 
that  the  test  took  place  at  all.  could  be 
difficult 

•  Most  perfcumance  testing  devices  require 
the  establishment  of  individual  baseline  data 
for  eath  pmployee,  which  can  be  a  time- 
consuming  and  costly  procedurel 

•  In  many  Systems,  performance 
evaluation  miist  relate  to  critical  job  skills, 
measures  of  which  have  not  been  established 
for  many  occupations. 

•  Performance  testing  devices  or  systems 
on  the  market  ^ppear  to  vary  greatly  in 
quality  and  accuracy.  Until  NHTSA  criteria 
are  estaUished  for  these  devices,  it  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  The  Department  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc.  for 
perfiirmance  testing,  adding  further 
complexity  to  the  program. 

This  discussion  is  in  the  context  of  an 
extensive,  mult;-modal  testing  progrtim. 
including  pre-employment  and  random 
testing  as  well  as  reasonable  suspicion 
and  post-accident  testing.  Greater 
protections  are  needed  in  such  a 
program,  particularly  in  the  absence  of 
procedureil  protections  present  jn  some 
existing  programs  that  may  use  non- 
evidential  testing  in  some 
circvunstances.  For  example,  the  Coast 
Guard  post-accident  alcohol  testing 
program  can  involve  administrative 
proceedings  in  which  the  employee  has 
the  opportunity  to  challenge  test  results 
before  a  license  is  revoked  or  an 
investigative  inquiry  at  which  further 
evidence  could  be  introduced. 

Breath  Alcohol  Technicians 

The  NPRM  proposed  that  breath 
alcohol  technicians  (BATs)  be  trained  to 
proficiency  in  using  EBTs  £md  in  DOT 
alcohol  testing  procedures,  using  a  ' 
NHTSA-  or  state-approved  course.  The 
competence  of  the  BAT  would  have  to 
be  documented.  Additional  (i.e., 
refresher)  training  would  be  required,  as 
needed,  to  maintain  proficiency.  An 
employee's  supervisor  could  not  act  as 
the  BAT  for  that  employee  unless 
allowed  by  a  DOT  rule  and  no  other 
qualified  BAT  were  available. 

Commenters  spoke  to  several 
provisions  of  this  section.  Six 
commenters  favored,  and  15  opposed, 
requiring  BATs  to  be  tested  ta  ensvue 
that  they  are  alcohol  free  (an  issue  about 
which  the  Department  had  asked  a 
question  in  the  NPRM  preamble).  A 
number  of  the  oppdnents  said  that  this 
issue  should  be  decided  by  the  BATs' 
employers.  The  Department  is  not 
adopting  this  idea,  which  we  believe  to 
be  imnecessary  to  the  program. 

Forty-nine  comments  addressed  the 
training  and  qualification  of  BATs.  AH 
these  commenters  favored  training, 
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though  two  mentioned  that  training 
might  be  very  costly  or  difficult, 
especially  for  smaller  companies. 
Sixteen  comments  said  that  it  was  not 
necessary  for  the  regulation  to  specify 
that  BATs  be  trained  in  the 
pharmacology  and  physiology  of 
alcohol,  about  which  the  NPRM 
preamble  had  asked  a  question.  Three 
commenters  took  the  opposite  position. 
The  Department  agrees  that  this  training 
is  not  needed  for  BATs,  whose  training 
should  be  focused  on  the  proper 
operation  of  testing  devices. 

Seventeen  commenters  supported  the 
NPRM  approach  (including  the  concept 
of  "training  to  proficiency"),  while  two 
thought  the  NPRM  too  vague.  Eleven 
favored  specific  numbers  of  hours  of 
training,  ranging  from  4  to  40,  with  most 
of  the  comments  suggesting  something 
between  4  and  8  hours.  Two  expressed 
support  of  recurrent  training,  one  asking 
for  a  more  specific  requirement  than  the 
NPRM  proposed.  The  Department 
believes  it  is  most  relevant  to  ensxu«  the 
BATs'  proficiency.  Our  goal  is  to  ensiue 
that  BATs  are  able  to  use  the  testing 
devices  that  they  will  operate.  The 
Department  believes  that  the  best  way  to 
make  sure  that  BAT  training  results  in 
proficient  operators  is  to  require  that 
BAT  training  include  a  covirse  that  is 
equivalent  to  the  DOT  Model  Course. 
Gjurses  followed  by  state  law 
enforcement  agencies  and  other 
organizations  appear  to  vary 
substantially  from  one  another,  and  may 
be  focused  on  breath  testing  in  other 
contexts  (e.g.,«nforcement  of  DUI  laws). 
NHTSA  will  review  training  courses 
and  issue  determinations  concerning 
whether  they  are  equivalent  to  the 
NHTSA  Model  Course. 

Who  should  be  a  BAT?  Twenty-two  of 
23  commenters  supported  permitting  a 
trained  law  enforcement  officer  to  act  as 
a  BAT.  The  Department  agrees  that  it  is 
appropriate  to  authorize  trained  law 
enforcement  officers  to  act  as  BATs  (e.g., 
off-duty  officers  under  contract  to  an 
employer),  as  long  as  they  have  been 
certified  by  a  state  or  local  law 
enforcement  agency.  The  officers  would 
have  to  follow  DOT  testing 
requirements,  including  this  part,  and  to 
be  certified  to  operate  the  E6T  used  in 
the  DOT-mandated  test.  The  officers 
could  perform  any  type  of  DOT  test 
Except  for  the  FHWA  rule,  the  OA  rules 
do  not  p>ermit  the  substitution  of  law 
enforcement  tests  for  tests  conducted 
under  DOT  procedures. 

There  was  less  consensus  on  the  issue 
of  supervisors  as  BATs.  Sixteen 
commenters  favored  allowing  properly 
trained  supervisors  to  act  as  BATs, 
pointing  out  that,  particularly  in 
reasonable  suspicion  of  post-accident 


testing,  or  at  remote  sites,  supervisors 
may  be  the  most  readily  available,  or 
perhaps  the  only  available,  trained 
BATs.  Eleven  odier  commenters 
disagreed,  most  saying  that  an 
employee's  supervisor  should  never  be 
the  employee's  BAT.  These  commenters 
appeared  concerned  about  the 
appearance  or  reality  of  a  conflict  of 
interest  between  the  supervisor's 
managerial  role  and  his  objectivity  as  a 
BAT.  The  Department  believes  that, 
when  possible,  someone  other  than  an 
employer's  supervisor  must  act  as  a 
BAT  for  the  employee's  test  However, 
a  supervisory  BAT  is  better  than  no  BAT 
at  all.  To  enable  a  test  to  go  forward 
when  no  other  BAT  is  available  in  a 
timely  manner,  the  Department  will 
permit  a  BAT-trained  supervisor  to 
conduct  the  test.  However,  if  a  DOT 
operating  administration  regulation 
prohibits  the  use  of  a  supervisor  in  this 
role  (e.g.,  in  reasonable  suspicion 
testing),  the  supervisor  may  not  act  as 
the  BAT  even  in  this  circumstance. 

EBT  Technology 

The  NPRM  required  EBTs  used  for 
screening  and  confirmation  testing  to  be 
on  the  NHTSA  CPL,  have  the  capacity 
to  print  out  triplicate  (or  three 
consecutive  identical)  results,  assign  a 
sequential  number  to  each  test, 
distinguish  alcohol  from  acetone  at  the 
0.02  alcohol  concentration  level,  and 
have  the  capability  for  performing  both 
air  blanks  and  external  calibration 
checks.  Commenters  addressed  a 
niunber  of  points  concerning  EBT 
technology. 

Some  commenters  pointed  to  what 
they  viewed  as  shortcomings  of  the  CPL 
itself,  particularly  that  it  did  not  require 
EBTs  to  be  accurate  at  the  0.02  level. 
This  was  true  of  the  CPL  at  the  time  the 
NPRMs  were  issued;  however,  NHTSA 
has  since  modified  the  model 
specifications  for  the  CPL  to  require 
accuracy  and  precision  at  the  0.02  level. 
Other  commenters  said  that  since 
inclusion  on  the  CPL  is  based  on  testing 
of  a  prototype,  rather  than  testing  of 
each  device,  the  CPL  was  an  inadequate 
assurance  of  acciu-acy.  The  final  rule 
does  not  rely  on  the  CPL  alone  to  ensure 
accuracy,  however.  The  rule  requires 
there  to  be  a  quality  assurance  plan 
(QAP)  for  the  instrument  as  well  as  air 
blanks  and  external  calibration  checks. 

As  noted  above,  a  nimiber  of 
commenters  criticized  the  requirement 
for  printing  results  and  sequential 
numbering  capability,  saying  that  these 
features  were  unnecessarily  costly.  Any 
device  on  the  CPL  should  be  able  to  be 
used,  one  of  these  commenters  said.The 
final  rule  responds  to  these  comments 
by  allowing  any  device  on  the  CPL  to  be 


used  for  screening  tests,  with  the 
additional  features  required  only  on 
those  machines  used  for  confirmation 
testing.  This  should  reduce  the  number 
of  the  more  expensive  models 
employers  will  have  to  obtain. 

Some  conuntoters  expressed  concern 
about  radio  fi«quency  interference  (RFI) 
affecting  the  results  of  some  typ>es  of 
EBTs.The  concern  is  that,  in  airports 
and  other  locations  where 
communications  jor  other  electronic 
equipment  is  operating,  alcohol 
concentration  reading!  could  be 
distorted,  DOT  asked  manufactiuers 
about  this  issue.'^vho  said  that  most 
models  of  EBTs  are  shielded  to  avoid 
this  problem.  NHTSA  tested  three 
models  of  EBTs  at  Washington  National 
Airport  and  detected  no  RFI  effects  on 
their  readings.  In  addition,  NHTSA 
plans,  as  part  of  its  process  for 
reviewing  quality  assurance  plans  (see 
disciission  below),  to  have 
manufacturers  establish  operational 
guidelines  to  avoid  RFI  problems.  The 
Department  believes  that  it  is  not 
necessary  to  modify  the  regulatory  text 
to  address  the  commenters'  concerns. 

Commenters  also  expressed  concern 
that  some  EBTs  might  not  be  able  to 
distinguish  acetone  from  some  alcohols. 
Commenters  also  questioned  the 
(suitability  of  the  Q'L  for  instruments 
measuring  alcohol  concentrations  at  the 
0.02/0.04  levels,  since  the  CPL,  at  the 
time  of  the  NPRM,  did  not  address 
testing  at  these  levels.  As  noted  above, 
NHTSA  has  revised  the  model 
specifications  on  which  CPL  listing  of 
devices  is  based.  The  revised 
specifications  address  both  issues,  and 
EBTs  on  the  CPL  will  distinguish 
acetone  fiom  alcohol  and  be  accurate  at 
the  0.02/0.04  levels. 

A  few  comments  raised  other 
te<dmical  issues  about  the  use  of  EBTs. 
One  issue  wa^  the  effect  of  altitude  on 
external  calibration  standards.  Altitude 
affects  gas  aerosol  standards;  NHTSA 
will  address  this  problem  by  requiring 
gas  aerosol  standards  on  its  CPL  for 
calibration  devices  to  be  criterion- 
referenced  for  various  altitudes. 

Another  concern  was  based  on  the 
belief  that  EBTs  that  display  results  to 
only  two,  rather  than  three,  decimal 
places  would  roimd  up.  That  is, 
commenters  were  concerned  that 
someone  whose  actual  alcohol 
concentration  was  .036  would  be 
reported  as  a  0.04,  subjecting  the 
individual  to  heavier  sanctions.  EBTs  on. 
the  CPL  provide  three-digit  displays,  so 
this  problem  does  not  arise  for  these 
devices. 

FinaiHy,  some  commenters  expressed 
concern  that  defining  alcohol  _ 
concentration  in  terms    grams  of  : 
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alcohol  per  210  liters  of  breath  was  not 
as  acciirate  as  desirable  (or  as  accurate 
as  a  blood  alcohol  reading),  because  this 
ratio  could  vary  among  individuals.  The 
Department's  information  is  that  any 
variation  is  very  minor  and  unUkely  to 
affect  the  results  of  a  breath  test  or  its 
consequences  imder  these  rules.  In 
addition,  EBTs  are  typically  caUbrated 
to  account  for  any  variation  by  slightly 
undercounting  alcohol  concentration. 

Quality  Assurance  Plans 

The  NPRM  proposed  that  EBT 
manufactxirers  would  develop  a  quahty 
assurance  plan  (QAP)  for  each  EBT 
model.  The  plan  would  cover  such 
matters  as  external  calibration  methods, 
tolerances  and  intervals  and  inspection 
and  maintenance  requirements.  The 
manufacturer  would  have  to  obtain 
NHTSA  approval  of  the  QAP,  and 
employers  would  have  to  comply  with 
it.  This  compUance  includes  making 
external  calibration  checks  as  called  for 
in  the  QAP  and  taking  EBTs  out  of 
service  if  they  "flunk"  an  external 
calibration  check.  In  addition,  the 
employer  would  have  to  ensure  that 
inspection,  caUbration  and  maintenance 
of  EBTs  is  done  by  the  manufacturer,  a 
representative  certified  by  the 
manufacturer,  or  an  appropriate  state 
agency. 

On  the  basic  concept  of  the  QAP,  five 
commenters  supported  the  NPRM's 
approach,  while  another  eight,  said  that 
NHTSA,  rather  than  the  manufacturer, 
should  establish  the  standards.  Some  of 
the  latter  commenters  appeared 
concerned  that  manufactiu^rs  may  have 
incentives  to  establish  requirements  for 
their  devices  that  were  not  optimal.  The 
Department  believes  that  NHTSA 
approval  of  the  QAPs  should  be 
sufficient  to  ensure  that  the 
manufactiuer's  standards  are  adequate 
and  that  the  manufacturers  are  better 
positioned  than  we  are  to  establish 
model-specific  requirements  for 
individual  EBTs.  For  this  reason,  we  are 
retaining  the  proposed  approach.  QAPs 
would  be  required  for  all  EBTs  on  the 
NHTSA  CPL  that  would  be  used  in 
DOT-required  alcohol  testing,  whether 
or  not  a  particular  EBT  met  the 
additional  requirements  of  this  part  for 
use  in  confirmation  testing. 

Commenters  suggested  a  vdde  variety 
of  requirements  concerning  how 
frequently  an  external  calibration  test 
must  be  performed.  Some  of  the  ideas  _ 
included  performing  suich  checks  before 
and/br  after  every  test,  after  every 
positive  test,  before,  during  and  after  the 
testing  shift,  every  day,  after  every  five 
^ests.  every  thirty  days,  or  before 
disciplinary. action  is  taken  on  the  basis 
of  a  positive  test.  All  these  comments 


respond  to  a  basic  point:  if  an  EBT 
"flunks"  an  external  calibration  check, 
positive  tests  conducted  on  that  device 
since  the  last  previous  successful 
external  caUbration  check  must  be 
regarded  as  invaUd.  This  fact  provides 
a  strong  incentive  to  employers  and 
BATs  to  conduct  these  checks 
frequently  enough  to  avoid  retroactive 
invalidations  of  positive  tests.  In 
conjunction  with  the  manufactmer's 
instructions  on  the  QAP,  this  incentive 
should  be  sufficient  to  induce 
employers  acting  in  good  faith  and 
testers  to  conduct  these  checks  at 
appropriate  intervals.  A  generally 
applicable  regulatory  requirement  for 
external  checks  of  calibration  at  a  stated 
interval,  on  the  other  hand,  would 
provide  less  flexibility  and  might  not  fit 
a  variety  of  situations  well. 

A  few  commenters  suggested  specific 
types  of  calibration  solutions  or 
obtaining  such  solutions  from  certified 
laboratories.  Others  suggested. that  the 
Department  establish  particular 
standards  for  external  calibration 
devices,  or  allow  use  of  only  those 
external  calibration  devices  that  are  on 
the  NHTSA  CPL.  Others  suggested 
particular  tolerance  standards  (e.g.,  +/  — 
.005).  The  Department  does  agree  that 
the  employers  should  use  external 
calibration  devices  that  are  on  the 
NHTSA  CPL,  and  this  requirement  has 
been  incorporated  into  the  final  rule. 
The  Department  does  not  certify 
laboratories  for  production  of  external 
calibration  solutions,  so  we  could  not 
reasonably  require  employers  to  obtain 
solutions  from  certified  laboratories.  For 
the  types  of  solution  that  work  best  with 
a  particular  machine,  or  for  the 
tolerance  standard  that  is  most  relevant, 
we  believe  that  reliance  on  the  QAP, 
based  on  the  manufacturer's  knowledge 
of  thet)ehavior  of  its  product,  makes  die 
most  sense. 

On  the  subject  of  maintenance,  most  - 
commenters  supported  the  NPRM's 
proposal  for  maintenance  by 
manufacturers,  or  their  representatives, 
and  careful  documentation  of  this 
activity.  These  provisions  have  been 
retained. 

Testing  Location 

The  NPRM  called  for  a  testing  site 
that  afforded  visual  and  aural  privacy  to 
the  employee,  though  in  unusual 
circumstances  a  test  could  be  conducted 
elsewhere.  The  site  would  have  to  be 
secured.  A  mobile  facility  .(^,g.,  a  van)  . 
thatmettherequirementscould.be 
used-  At  the  site,  the  BAT  was  to 
supervise  only  one  employee's  use  of  an  - 
EBT  at  a  time,  and  the  BAT  could  not 
leave  the  site  when  testing  was  in 
progress.  The  Department,  with  some 


modifications,  is  adopting  this  provision 
in  the  final  rule.  In  our  view,  privacy  in 
the  context  of  breath  alcohol  testing  is 
primarily  for  the  purpose  limiting  other 
persons'  access  to  information  about  the 
employee's  test  result.  In  contrast  to 
urine  drug  testing,  where  private 
elimination  functions  are  involved, 
privacy  need  not  be  as  strict  for  breath 
alcohol  testing.  We  have  also  eliminated 
references  to  the  site  being  "secured."  as 
such,  because  this  term  could  lead  to 
confusion.  Our  concern  is  that 
imauthorized  persons  not  be  in  a 
position  to  see  or  overhear  test  results. 
We  are  not  requiring  that  testing  take 
place  behind  locked  doors,  in  a  totally 
enclosed  space,  or  in  a  dedicated  facility 
that  is.  not  used  for  other  purposes. 

There  were  few  comments  on  this 
provision.  Two  commenters  noted  that 
privacy  could  be  hard  to  achieve  at  a 
remote  site.  The  NPRM  already  made 
allowance  for.this  problem,  however,  by 
saying  that  a  testing  location  did  not 
have  to  provide  full  privacy  in  imusual 
ciromistances  such  as  a  post-accident  or 
reasonable  suspicion  test  in  a  remote 
location.  Other  comments  included  a 
concern  that  privacy  be  protected 
adequately,  that  too  much  privacy  could 

-  sharpen  the  concern  about 
confrontations  between  BATs  and 
employees,  and  that  privacy 
requirements  should  not  exclude  a 
writness  (e.g.,  a  imion  representative) 
from  the  testing  site.  The  provision 
establishes  a  general  performance 
standard  for  privacy  of  the  physical  site: 
It  does  not  address  the  issue  of  whether 
a  witness  may  be  present  (that  is  a 
matter  for  labor-management 
negotiation).  It  does  not  require  a  site 
that  is  so  isolated  that  a  BAT  could  not 
find  assistance  if  needed.  One 
commenter  asked  for  a  DOT-operated 
national  inspection  program  for  test 
sites,  analogous  to  the  DHHS  laboratory 
certification  program.  The  Department 
believes  that  such  a  system  would  not 
be  practicable,  given  the  very  high 
number  of  testing  sites  likely  to  be 
involved  with  the  program. 

Testing  Form  and  Log  Book 

The  NPRM  proposed  to  require  the 
use  of  a  standard  form  for  DOT- 
mandated  testing,  which  employers 
could  not  modify.  It  would  be  a  • 
triplicate  form,  with  copies  for  the  BAT, 
employer,  and  employee.  The  colors  of 
■:  each  copy  of  the  form  are  intended  to 
;  be  consistent  with  the  colors  of  the 
■  Department's  drug  testing  form.  The 
Department  has  decided  to  adopt  this 

-  provision  with  minor  modifications.- 
Seven  commenters  supported  the  ^ 

-  NPRM  provision  as  drafted.  Thirteen 
commenters  favored  having  space  on 
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the  form  for  recording  a  repeat  of  a  test, 
in  order  to  reduce  paperworL  The 
Department  believes  that  adding  space 
for  this  purpose  would  result  in  a 
longer,  more  complicated  form. 
Moreover,  it  is  likely  to  be  only  in  a 
minority  of  cases  that  a  test  will  have  to 
be  repeated,  meaning  that  the  extra 
complexity  of  the  form  would  not  serve 
a  useful  purpose  in  most  cases.  For  this 
reason,  the  Department  is  not  adopting 
this  comment. 

Two  commenters  suggested  that  a 
combined  drug/alcohol  form  be 
developed.  The  Department  responds 
that,  because  of  the  differences  between 
drug  and  alcohol  testing,  it  would  be 
difficult  to  develop  a  combined  form 
that  would  not  be  too  cumbersome  and 
would  work  in  both  situations. 

Two  commenters  asked  that 
employers  be  able  to  modify  the  form. 
The  Department's  experience  with  the 
drug  testing  program,  where  some 
modification  of  the  form  has  been 
permitted,  is  that  the  resulting  variety  of 
forms  leads  to  confusion,  errors,  and 
difficulty  in  completing  the  form  by 
collection  site  personnel.  The 
Department  believes  that  an  unvarying, 
standard  form  will  minimize  these 
problems.  Employers  would  have  to  use 
the  form  exactly  as  presented  in 
Appendix  A  to  this  regulation  (though 
a  form  directly  generated  by  an  EBT 
could  be  smaller  and  would  not  need  a 
space  to  affix  a  separate  printed  result.) 
One  commenter  suggested  that  DOT 
provide  the  forms  to  employers  free  of 
charge.  The  Department  doeslTot 
believe  that  this  is  an  appropriate  use  of 
Federal  funds. 

Two  commenters  asked  that  the  form 
specify  that  the  test  is  being  conducted 
under  the  authority  of  DOT  regulations. 
The  Department's  experience  under  the 
drug  testing  program  is  that,  for  lack  of 
such  a  statement,  some  employees  have 
been  confused  about  whether  a 
particular  test  was  being  conducted 
under  DOT  authority  or  simply  imder 
the  employer's  policy.  The  form  being 
published  with  this  rule  includes  such 
a  statement.  The  result  of  including 
such  a  statement  is  that  employers  are 
not  permitted  to  use  the  "DOT  form"  for 
a  test  not  conducted  imder  DOT 
authority. 

Two  commenters  questioned  the 
option  to  have  the  EBT  or  printer  furint 
results  directly  on  the  form,  preferring 
to  use  a  separate  form.  The  regulation's 
requirements  for  EBTs  used  in 
confirmation  testing  provides  this 
option,  which  is  appropriate  to  provide 
flexibility.  An  employer  who  is 
uncomfortable  with  one  approach  can 
use  the  other. 


This  section  of  the  rule  includes  a 
new  provision  requiring  the  use  of  a  log 
book  with  EBTs,  used  for  screening 
tests,  that  do  not  have  the  sequential 
numbering  and  printing  capabihties 
required  for  devices  used  for 
confirmation  tests.  This  section  spells 
out  the  requirement  for  the  log  book  and 
what  it  must  contain:  the  rationale  for. 
the  log  book  requirement  is  discussed 
below. 

Preparation  for  Testing 

The  NPRM  proposed  that  the  BAT 
and  the  employee  provide  identification 
to  one  another  and  that  the  BAT  explain 
the  testing  procedure  to  the  employee. 
A  commenter  suggested  that  written 
information  be  provided  to  the 
employee,  so  that  the  briefing  could  be 
more  detailed  and  the  BAT  had  less 
verbal  work  to  perform.  The  employer 
may  provide  the  information  in  this 
fashion,  though  the  regulation  vrill  not 
require  it.  Other  comments  were  few 
and  supportive.  The  NPRM  provisions 
have  been  retained.  Some  provisions  of 
this  NPRM  section,  concerning  filUng 
out  of  forms  and  refused  or  incomplete 
tests,  have  been  moved  to  the  next 
section. 

Initial  Breath  Test  Procedures 

The  NPRM  proposed  to  require  an  air 
blank  before  and  after  the  screening  test, 
which  the  machine  had  to  pass  in  order 
to  stay  in  service.  The  NPRM  also 
included  proposed  requirements 
concerning  completing  the  test 
paperworL 

Fifteen  commenters  addressed  the 
issue  of  air  blanks.  Seven  commenters 
agreed  with  the  NPRM  that  air  blanks 
should  be  required  before  and  after  each 
screening  test.  Two  said  that  air  blanks 
are  not  technically  relevant  vdth  some 
tyj>es  of  EBTs.  Six  commenters  said  that 
an  air  blank  should  not  be  required  after 
a  test  when  the  result  was  less  than 
0.02,  as  this  was  a  waste  of  time.  Some 
of  these  commenters  favored  pre-test  air 
blanks,  ho>vever.  One  commenter 
supported  only  pre-test  air  blanks. 

The  Department  has  decided  that  it 
will  not  require  air  blanks  either  before 
or  after  a  screening  test.  First,  most 
screening  test  results  will  be  below  0.02, 
making  post-test  air  blanks  of  limited 
value  in  those  cases.  Second,  pre-test  air 
blanks,  at  the  screening  stage,  are  not 
crucial  in  preventing  "false  positives" 
for  employees,  since  no  action  against 
an  employee  may  be  taken  without  a 
confirmation  test.  Third,  the  Department 
will  require  air  blanks  before 
confirmation  tests,  which  will  build  this 
protection  into  the  testing  process 
where  it  matters  most  Fourth,  the 
Departlnent  is  permitting  all  EBTs  on 


the  NHTSA  CPL  to  be  used  in  screening 
tests,  and  some  of  these  instruments 
would  not  provide  any  durable  record  of 
an  air  blank,  even  if  they  were  able  to 
perform  air  blanks.  Finally,  the  absence 
of  a  requirement  for  air  blanks  on  the 
moi^  frequent  screening,  tests  will  restilt 
in  some  ciunulative  savings  of  BAT  and 
employee  timei  and  wear  on  the 
machines.  " 

The  NPRM  called  for  a  15-20  minute 
waiting  period  b^lore  the  confirmation 
test;  no  such  waitlbg  period  was 
proposed  for  before  the  screening  test. 
Seven  commenters  favored  a  waiting 
period  before  the  screening  test,  eight 
opposed  it,  and  two  favored  employer 
discretion.  Because  the  confirmation 
testing  procedvires  do  provide  for  a 
waiting  period,  and  since  action  against 
an  employee  can  be  taken  only  on  the 
basis  of  a  confirmation  test,  we  believe 
that  requiring  an  additional  waiting 
period  before  the  screening  test  would 
be  supyerfluous. 

The  NPRM  provision  addressed 
situations  in  which  the  printed  and 
displayed  results  did  not  match, 
proposing  that  such  tests  would  be 
invalid.  Tlie  final  rule  modifies  this 
provision,  since  it  is  irrelevant 
concerning  instnmients  that  do  not 
print  out  a  result.  The  NPRM  provision 
remains  in  effect  for  EBTs  that  do  print 
out. 

The  additional  flexibihty  the 
Department  has  provided  in  screening 
testing  procedures,  by  permitting  the 
use  of  EBTs  that  do  not  have  sequential 
nvmibering  and  result  printing 
capabihties,  makes  it  more  difficult  to 
determine  that  a  test  of  a  particular 
employee,  with  a  particular  result,  has 
taken  place,  raising  the  possibility  of 
cheating  by  employers.  To  mitigate  this 
potential  problem,  the  final  rule  will 
require  a  log  book  to  be  kept  with  each 
EBT  used  for  screening  that  does  not 
have  the  sequential  numbering  and 
printout  capabilities.  (This  requirement 
does  not  apply  to  EBTs  meeting  the 
requirements  for  devices  used  for 
confirmation  testing. )  The  BAT  will  fill 
out  a  log  book  entry  for  each  test  in 
addition  to  completing  the  alcohol 
testing  form.  The  log  book  entries  are 
intended  to  serve  as  a  cross-check  on 
the  performance  and  result  of  a  test. 

There  were  several  comments  both  to 
this  section  and  the  next  section 
concerning  whether  the  cutoff  level  for 
a  test  to  which  consequences  for  the 
employee  would  attach  should  be  0.02, 
0.04,  or,  as  the  NPRM  proposed,  a 
bifurcated  0.02/0.04  standard,  with 
different  consequences  at  each  level. 
The  rule  takes  the  latter  approach,  for 
reasons  discussed  in  the  common 
preamble  to  the  OA  rules. 
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The  employee  is  told  to  sign  the  form 
after  the  test  has  been  taken.  If  the 
employee  does  not  do  so,  it  is  not 
regarded  as  a  refusal  to  take  the  test. 
Obviously,  it  would  be  silly  to  regard  as 
a  refusal  to  take  the  test  a  refusal  to  sign 
the  form  after  the  test  had  already  been 
successfully  conducted.  In  this 
situation,  the  BAT  is  required  to  not  the 
failure  to  sign  in  the  remarks  section  of 
the  form. 

Confirmation  Breath  Test  Procedures 

The  NPRM  instructed  the  BAT  to  tell 
the  employee  to  avoid  eating,  drinking, 
etc.  during  a  15-20  minute  interval 
betwreen  the  screening  and  confirmation 
test,  though  the  test  would  continue 
even  if  the  employee  did  not  follow  the 
directions.  The  BAT  would  also  give  the 
employee  a  notice  not  to  drive  or 
perform  other  safety-sensitive  functions 
if  the  employee's  alcohol  concentration 
were  0.04  or  greater.  After  performing 
the  same  steps  as  with  the  screening 
test,  the  BAT  would  note  the  alcohol 
concentration  reading  and  transmit  the 
results  to  the  employer  in  a  confidential: 
manner.  The  lower  of  the  two 
readings — screening  and  confirmation — 
would  control  the  result. 

There  were  29  comments  concerning 
the  waiting  period  before  the 
confirmation  test,  fifteen  of  which 
supported  the  15-minute  minimum  time 
proposed  in  the  NPRM.  Four  comments 
wanted  a  shorter  interval  (e.g.,  two  or 
five  minutes)  and  four  supported  a 
longer  interval  (e.g.,  20  or  30  minutes). 
Two  comments  opposed  any 
requirement  concerning  an  interval.  Six 
comments  either  wanted  no  maximum 
waiting  time  or  preferred  to  rely  on  the 
employer's  or  EBT  manufacturer's 
discretion. 

The  waiting  period  is  important.  It  is 
intended  to  give  the  employee  the 
opportimity  to  ensure  that  any  residual 
mouth  alcohol  does  not  influence  the 
result  of  the  confirmation  test. 
According  to  the  Department's 
information,  fifteen  minutes  is  the 
minimum  period  after  which  one  can  be 
confident  that  any  residual  mouth 
alcohol  has  disappeared.  A  shorter 
interval  is  not  feasible  for  this  reason.  At 
the  same  time,  waiting  a  long  period 
between  tests  can  be  costly  in  terms  of 
lost  employee  time  and  could  influence 
the  outcome  of  the  confirmation  test.  In 
order  to  guard  against  lengthy  delays  in 
the  performance  of  confirmation  tests, 
which  can  allow  alcohol  concentration 
levels  to  fall,  the  final  rule  retains  the 
20-minute  maximum.  It  should  be 
pointed  out  that  failing  to  observe  the 
minimiun  15-minute  period  is  a  "fatal 
flaw"  (see  §40.79  (a)),  automatically 
inv£ilidating  a  test.  This  is  because  die 


Department  beUeves  it  is  important  to 
prevent  artificially  high  readings  due  to 
mouth  alcohol  residue.  However,  taking 
longer  than  20  minutes  between  tests  is 
not  a  "fatal  flaw."  The  Department  is 
aware  that  circimistances  may 
sometimes  result  in  stretching  the  timd 
between  tests  for  a  few  additional 
minutes. 

Another  issue  addressed  by 
commenters  in  a  variety  of  ways  was 
that  of  whether  the  screening  or 
confirmation  test  result  prevails  when 
one  is  higher  than  the  other.  Eighteen 
commenters  beheved  that  the 
confirmation  test  should  prevail  in  all 
cases.  Two  commenters  supported  using 
the  higher  of  the  two  results,  while  three 
supported  using  the  lower  of  the  two 
results.  The  Department  believes  that  it 
is  more  imderstandable,  and  less 
potentially  confusing,  for  the 
confirmation  test  result  to  determine  the 
outcome  of  the  test.  The  confirmation 
test  will  always  have  to  be  performed 
using  the  most  reliable  methods.  Also, 
alcohol  concentration  can  still  be  rising 
at  the  time  of  the  screening  test. 
Although  it  is  also  possible  for  alcohol 
concentration  to  have  dropped  since  the 
screening  test,  the  Department's 
requirement  for  the  confirmation  test  to 
be  conducted  a  short  time  after  the 
screening  test  should  minimize  any 
problem.  Finally,  this  approach  is 
consistent  wdth  that  the  Department 
takes  in  drug  testing.  Consequently^  in 
situations  in  which  a  confirmation  test 
is  needed,  the  final  rule  will  attach 
consequences  only  to  the  confirmation 
test  result. 

Nine  commenters  asked  that  the  final 
rule,  unlike  the  NPRM,  provide  for 
medical  review  officer  (MRO)  review  of 
the  confirmation  test  result,  as  the 
Department  requires  in  drug  testing. 
Among  their  reasons  were  mat  there 
could  be  valid  medical  or  food-related 
reasons  for  alcohol  concentrations,  that 
there  could  be  inadvertent  alcohol 
consmnption,  that  someone  should 
review  results  for  procedural  errors,  that 
an  MRO  should  play  the  role  assigned 
to  the  substance  abuse  professional 
(SAP)  by  the  proposed  rules,  or  that  the 
alcohol  rules  should  mirror  the  drug 
rules  as  much  as  possible. 

In  the  drug  testmg  context,  an  MRO 
determines  whether  there  is  a  legitimate 
medical  explanation  for  an  individual 
having  in  his  or  her  system  a  substance 
which  is  otherwise  illegal.  The  alcohol 
rules  are  different  in  this  respect.  They 
prohibit  safety  sensitive  employees  from 
having  alcohol  concentrations  above 
certain  levels,  regardless  of  the  source  of 
the  alcohol.  An  alcohol  concentration  of 
0.04  resulting  from  drinking  beverage 
alcohol  has  the  same  consequences 


under  the  rules  as  an  alcohol 
concentration  of  0.04  resulting  from 
ingesting  medication.  Both  uses  of 
alcohol  are  legal  (as  long  as  they  do  not 
violate  OA  rules  concerning  on-duty 
use,  pre-'duty  abstinence,  etc.);  the 
resulting  alcohol  concentration  is 
prohibited  by  EKDT  regulations  equally 
in  botl^  cases.,'In  this  context,  there  is 
nothing  for  an  MRO  to  decide.  Inserting 
an  MRO  into  the  process  without  this 
key  functipn  would  add  to  the 
complex!^  and  cost  of  the  system 
without  providing  any  benefits.  For 
these  re§tsons,  the  Department  wrill  not 
require  MRO  review  of  alcohol  testing 
results. 

The  NPRM  proposed  that  employers 
could  use  the  same  EBT  for  both  the 
screening  and  confirmation  tests. 
Fifteen  commenters  objected  to  this 
proposal.  Some  said  that  an  entirely 
different  methodology  should  be  used 
for  the  two  tests.  The  legal  issues 
section  of  the  preamble  discusses  this 
pointi  Others  s^id  that  a  different  EBT 
should  be  used  for  each  test,  some 
making  the  argument  that  using  the  . 
same  machine  for  both  tests  constituted 
"repetition,"  but  not  "confirmation." 
This  semantic  argument  is  not 
persuasive.  The  statute  does  not  require 
different  machines  to  be  used,  as  long  as 
the  machine  used  for  the  second  test 
meets  statutory  requirements.  (Of 
course,  where  an  employer  chooses  to 
use  a  preliminary  EBT  for  the  screening 
device,  it  will  necessarily  use  two 
~xiifferent  machines.)  Because  of  the 
reliability  of  EBTs  meeting  the 
requirements  of  this  nile,  we  believe  it 
would  be  unnecessarily  expensive  to 
require  a  second  device  to  be  used, 
which  could  have  the  effect  of  roughly 
doubling  the  capital  equipment  costs  of 
the  program. 

Twelve  of  thirteen  commenters 
opposed  requiring  a  second 
confirmation  test  after  the  first 
confirmation  test  had  been  positive,  a 
matter  about  which  the  NPRM  preamble 
asked  a  question.  The  Department  does 
not  see  a  basis  for  requiring  a  second 
confirmation  test,  and  we  are  not  adding 
this  requirement  to  the  final  rule. 

A  few  commenters  suggested  getting 
rid  of  the  requirement  for  the  BAT  to 
notify  someone  testing  positive  that  he 
or  she  should  not  drive.  The  Department 
has  decided  to  include  a  notice  to  this 
effect  on  the  alcohol  testing  form, 
making  direct  participation  by  the  BAT 
vmnecessary. 

Two  commenters  suggested  that  the 
rule  be  clarified  to  indicate  that  an 
employer  could  have  more  than  one 
representative  to  whom  results  are 
transmitted.  The  Department  has  done  . 
so. 
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Two  comments  supported,  and  two 
opposed,  the  practice  of  back 
extrapolation  to  obtain  a  result.  The 
Department's  NPRMs  proposed  that  the 
consequences  of  test  results  attach  only 
to  employees  whose  EBT  readings  were 
in  fact  at  the  stated  levels.  The 
Department  did  not  propose  to  attach 
these  consequences  to  inferences  from 
EBT  readings  about  what  an  employee's 
alcohol  concentration  might  have  been 
at  an  earlier  point  For  example,  if  an 
employee's  EBT  test  result  were  .03,  the 
requirement  that  the  Individual  not 
again  perform  safety-sensitive  functions 
until  he  or  she  was  evaluated  by  a 
substance  abuse  professional  (SAP)  and 
had  passed  a  retum-to-duty  test,  and  the 
requirement  that  the  individual  be 
subject  to  follow-up  testing,  would  not 
apply  because  the  employer,  SAP.  or 
other  party  believed  that  the 
individual's  alcohol  concentration  had 
been  0.04  or  greater  prior  to  the  test. 
Given  the  wide  individual  variations  in 
alcohol  metabohsm  among  individuals, 
such  inferences  involve  considerable 
uncertainty.  The  Department  is 
retaining  the  NPRM  provision  on  this 
point.  This  would  not  prevent  an  OA 
from  making  use  of  back  extrapolation 
in  certain  situations  (e.g.,  ERA  makes 
some  use  of  back  extrapolation  in  its 
existing  toxicological  testing  program, 
in  a  context  involving  the  use  of 
samples  of  two  different  body  fluids; 
inquiries  into  accident  causation  or 
proceedings  to  revoke  DOT-issued 
certificates  or  Ucenses  held  by 
employees,  where  expert  testimony  can 
be  produced  with  the  protection  of  the 
due  process  procedures  of  a  hearing). 
These  situations  are  different  from  the 
use  of  back  extrapolation  by  employers 
in  interpreting  the  results  of  tests 
conducted  under  part  40,  however. 

There  will  be  some  cases  in  which  the 
BAT  who  conducts  the  screening  test 
and  the  BAT  who  conducts  the 
confirmation  test  are  different  people. 
For  example,  BAT  #  1  conducts  a 
screening  test,  using  an  EBT  not  having 
sequential  numbering  or  printout 
capabilities,  in  location  A.  The 
confirmation  test,  using  a  device  that 
has  these  featiures,  happens 
subsequently  in  location  B,  and  is 
conducted  by  BAT  #  2.  In  such  a  case, 
to  minimize  the  possibility  of  lost  forms 
or  other  errors,  the  final  rule  provides 
that  BAT  #  1  would  complete  the  form 
for  the  screening  test  and  give  the 
employee  his  or  her  copy  of  the  form. 
BAT  #  2  would  then  start  a  new  form. 
The  sections  of  the  rule  concerning 
screening  and  confirmation  testing 
procedures  have  been  modified  to  this 
effect. 


Refused  and  Incomplete  Tests 

The  final  rule,  in  §  40.67,  picks  up 
paragraphs  from  the  NPRM  that  do  not 
fit  conveniently  in  other  sections.  The 
first  provides  that  employee  refusals  to 
take  certain  actions  (e.g.,  complete  and 
sign  Step  2  of  the  form,  provide  breath) 
constitute  a  refusal  to  be  tested.  Such 
refusals,  imder  the  operating 
administration  rules,  have  the  same 
consequences  as  a  test  result  of  0.04  or 
greater.  The  NPRM  provision  on  which 
this  paragraph  is  based  was  not  the 
subject  of  comment.  The  second 
paragraph  provides  that  if  a  test  cannot 
be  completed,  or  an  event  occurs  that 
would  invalidate  the  test,  the  BAT 
would,  if  practicable,  run  a  retest.  All 
seventeen  comments  on  the  subject 
favored  this  approach,  and  the 
Department  is  including  it  in  the  final 
rule. 

Inability  to  Provide  Sufficient  Breath 

The  NPRM  proposed  that  if  an 
employee  were  unable  to  provide 
enough  breath  for  an  adequate  sample, 
the  BAT  would  ask  the  employee  to  try 
again.  If  the  same  result  occurred,  then  ' 
the  employee  would  be  referred  to  a 
doctor  for  a  medical  evaluation.  If  the 
doctor  determined  that  the  inabiUty  to 
provide  breath  was  due.  or  probably 
due,  to  a  medical  condition,  the  failure 
to  provide  the  sample  would  be 
excused.  If  not,  it  would  be  treated  as  a 
refusal. 

Four  comments  supported  the  NPRM 
provision.  Three  others  thought  that  this 
situation  was  imlikely  to  arise,  since 
only  an  employee  who  was  seriously 
disabled,  unconscious,  or  dead  would 
be  unable  to  provide  the  modest 
quantity  of  breath  required  to  complete 
a  test.  We  agree  that  this  situation 
should  not  occiu'  frequendy,-  but  we 
beUeve  it  is  sensible  to  have  a  procedure 
in  place  to  handle  the  occasional 
occurrence. 

Nine  commenters  suggested  that,  if 
the  employee  cannot  provide  sufficient 
breath,  the  employee  shoidd  be  required 
to  provide  a  sample  of  a  body  fluid  (e.g., 
blood,  mine).  Two  comments  urged 
employer  discretion  in  these  cases.  Ten 
commenters  said  that  there  should  be  a 
medical  evaluation  in  all  cases  where  an 
employee  cannot  produce  sufficient 
breath,  though  these  commenters 
disagreed  with  each  other  about 
whether  the  employee  shoiUd  be  held 
out  of  safety-sensitive  functions  pending 
the  result  of  the  evaluation. 

Under  the  final  rule,  the  employer  is 
required  to  direct  the  employee  to  be 
medically  evaluated  in  "shy  Ivmg" 
cases.  The  final  rule  directs  the 
employer  to  ensure  that  this  evaluation 


occius  as  soon  as  possible.  Employers, 
under  their  own  authority,  could  choose 
to  "stand  dovm"  an  employee  pending 
the  result  of  a  medical  evaluation,  but 
the  rule  does  not  require  this  step. 

In  addition,  the  accompanying  NPRM 
proposes  that  blood  testing  may  be  used 
in  post-accident  and  reasonable 
suspicion  tesdiig  when  an  EBT  is  not 
readily  available.  Since  blood  testing, 
and  procedures  for  it,  may  become  part 
of  the  rule  for  these  purposes,  the 
Department  is  r^sjjonding  to  these 
comments  by  proposing  blood  testing  as 
an  option  (reg^less  of  the  type  of 
testing  involved)  when  an  employee 
cannot  provide  a  sufficient  breath 
sample.  If  the  NPRM's  proposal  is  made 
part  of  a  final  rule,  the  employer  would 
have  discretion  concerning  which 
alternative  (blood  alcohol  testing  or  a 
medical  evaluation)  to  select.  Persons 
interested  in  this  issue  are  asked  to 
comment  to  the  NPRM  docket. 

Invalid  Tests 

The  original  NPRM  listed  nine  "fatal 
flaws"  that  would  invalidate  breath 
tests.  An  invalid  test  is  neither  positive 
nor  negative,  and  it  has  no 
consequences  for  an  employee.  The 
NPRM  being  published  today  proposes 
a  similar  list  of  fatal  flaws  for  blood 
tests.  ' 

The  NPRM  proposed  that  failure  to 
observe  the  15-minute  minimum 
waiting  period  before  the  confirmation 
test  would  be  a  fatal  flaw;  going  over  the 
20-minute  maximum  would  not. 
Comments  generally  agreed  with  this 
approach,  some  noting  that  if  exceeding 
a  maximum  waiting  time  were  to  be  a 
fatal  flaw,  the  outer  limit  should  be  30 
or  60  minutes  rather  than  20.  One 
commenter  opposed  making  observance 
of  the  minimum  a  fatal  flaw.  The 
Department  is  retaining  the  NPRM 
provision  on  this  point. 

The  Department  is  changing  the 
provision  concerning  air  blanks  to 
reflect  the  final  rule's  requirement  of  an 
air  blank  before  only  the  confirmation 
test.  Likewise,  the  NPRM  provision 
making  the  device's  failure  to  print  out 
a  result  a  fatal  flaw  has  been  changed  to 
apply  only  to  confirmation  tests.  The 
provision  on  disagreement  between  the 
printout  and  the  machine  display 
concerning  sequential  test  numbers  or 
alcohol  concentration  has  been 
modified  for  the  same  reason.  If  the 
employee  fails  to  sign  Step  4  of  the 
form,  diat  is  not  a  fatal  flaw;  the  BAT's 
failure  to  note  the  employee's  failure  to 
sign  that  portion  of  the  form  would  be 
a  fatal  flaw,  however. 

The  NPRM  proposed  that  if  an  EBT 
fails  an  external  calibration  check,  every 
test  performed  on  the  device  since  the 
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last  valid  external  calibration  test  would 
be  invalidated.  Ten  commenters 
opposed  this  provision,  pointing  out 
that  it  would  cause  numerous  problems 
for  employers  if  they  had  to  invalidate 
tests  aAer  the  fact,  and  perhaps  had  to 
reverse  personnel  actions  as  welL  Four 
commenters  supported  the  proposed 
requirement.  The  Department  is  well 
aware  that  after-the-fact  invalidations  of 
tests  can  create  serious  problems  for 
employers.  The  Department  does  not  see 
a  workable  alternative,  however.  If  a 
valid  external  calibration  check  was 
performed  after  test  A,  and  an  invalid 
external  calibration  test  was  performed 
after  test  K,  all  we  know  for  certain  is 
that  the  machine  went  out  of  kilter 
somewhere  between  tests  B  and  K.  We 
caimot  say  for  certain  that  test  B  or  C 
was  valid,  or  assume  that  the  error 
occurred  only  on  test  K.  Since  we 
cannot  determine  that  these  tests  vrere 
valid,  we  must,  in  fairness  to  the 
employees  involved,  treat  them  as 
invalid.  Tests  with  results  of  0.02  and 
above  would  be  deemed  invalid  in  this 
situation.  This  is  surely  incentive  for 
employers  to  conduct  frequent  external 
cahbration  checks,  particularly  after 
positive  tests. 

One  commenter  suggested  additional 
fatal  flaws,  such  as  failiue  to  use  a  clean 
mouthpiece,  inadequate  groimds  for 
reasonable  suspicion,  etc  One 
commenter  suggested  that  all  flaws 
should  be  regarded  as  fatal.  The 
Department  believes  that  only  certain 
serious  problems  in  the  process,  that 
directly  affect  the  integrity  of  the  test  or 
accuracy  of  the  result,  should 
automatically  invalidate  the  test.  Other 
errors,  particularly  in  combination  Avith 
one  another,  could  form  the  basis  for  a 
determination  that  a  test  is  invalid  (i.e., 
the  listed  fatal  flaws  are  not  intended  to 
be  the  only  possible  grounds  for 
invalidation).  The  Office  of  Drug 
Enforcement  and  Program  Compliance 
is  charged  with  providing,  on  behalf  of 
the  Depvartment,  definitive  guidance  on 
issues  concerning  the  invalidation  of 
tests. 

Availability  of  Testing  Information 

The  NPRM  proposed  provisions  on 
alcohol  test  information  availability 
parallel  to  the  existing  provisions  on  the 
availability  of  drug  testing  information, 
as  the  Department  has  interpreted  them. 
Employers  could  release  information  to 
a  third  party  only  vdth  the  specific 
written  consent  of  the  employee,  must 
keep  confidential  information  secure, 
but  may  make  the  information  available) 
in  certain  htigation  situations. 
Employers  must  make  information 
available  to  DOT  or,  uinder  some 
circumstances,  to  the  National 


Transportation  Safety  Board  (NTSB). 
Employers  must  also  make  information 
about  an  employee's  test  available  to 
that  employee. 

Seven  commenters,  most  of  whom 
were  from  the  motor  carrier  industry, 
asked  that  employers  be  authorized  or 
required  to  make  testing  information 
available  to  third  parties  without  the 
employee's  consent.  In  this  industry,  the 
commenters  said,  there  was  a  high 
tiuTiover  rate.  Employees  move  rapidly 
from  employer  to  employer.  In  the 
absence  of  authorization  or  requirement 
for  a  former  employer  to  provide  testing 
information  to  a  potential  new 
employer,  either  the  hiring  process 
would  be  slowed  or  important 
information  about  positive  tests  in  the 
employee's  past  would  be  unavailable  to 
the  new  employer. 

In  response,  the  Department  points 
out  that  an  employer  may,  without 
authorization  from  DOT.  reqiiire  an 
applicant,  as  a  condition  of 
employment,  to  give  written  consent  to 
the  disclosure  of  this  information  by  a 
former  employer.  The  Department  is 
adding  a  sentence  to  this  provision  of 
the  rule  telling  employers  that  they 
must  provide  the  information  when  the 
employee  consents  to  its  transmission  to 
a  third  party.  However,  in  order  to 
maintain  the  confidentiahty  of  sensitive 
information,  in  which  employees  have  a 
significant  privacy  interest,  the 
Department  will  not  authorize  the 
transmission  of  this  information  among 
employers  or  jxitential  employers 
without  written  employee  consent. 

The  Department  emphasizes  that  the 
consent  involved  must  be  a  specific 
vkTitten  consent  for  information  to  be 
sent  from  one  named  party  to  another 
named  party.  Blanket  consents  (i.e.,  a 
consent  for  testing  information  to  be 
sent  to  all  present  or  future  employers 
or  members  of  a  consortiunt)  are  not 
permitted.  Each  consent  must  pertain  to 
one  specific  employer  providing  the 
information  about  a  particular  employee 
to  another  specific  employer. 

Two  commenters  suggested  that  an 
employee  should  not  have  to  pay  for 
obtaining  information  in  his  or  her  own 
file  concerning  alcohol  tests.  The 
Department  believes  that  this  is  a  matter 
better  left  to  employer-employee 
agreements.  As  the  Department 
interprets  this  provision,  employers  may 
impose  reasonable  charges  to  cover  the 
cost  of  retrieval,  copying,  and 
transmission  of  the  records  requested. 
The  employer  is  also  expected  only  to 
provide  copies  within  its  possession  or 
control  (including  docvunents  that  may 
be  maintained  by  a  consortium  or  third- 
party  provider  that  conducted  testing  for 
the  employer). 


Records  Concerning  BATs  and  EBTs 

The  NPRM  proposed  that  the 
employer  maintain  various  records 
concerning  EBTs  and  BATs  for  five 
years.  One  commenter  suggested  that 
consortia  ancli  third-party  providers  be 
authorized  to  keep  the  records  instead 
of  the  employer. The  Department  agrees 
that  this  is, reasonable,  and  the  final  nile 
requires  the  employer  or  its  agent  to 
maintain  the  records.  The  employer 
retains  ultimate  responsibility  for 
producing  the'recoVds,  however.  Two 
commenters  suggested  we  reduce  the 
record  retention  period  to  two  years, 
while  one  commenter  said  that  the 
recordkeeping  requirements  in  the 
NPRM  were  not  burdensome.  Consistent 
with  the  OA  rules,  the  final  part  40  rule 
establishes  a  5-year  retention  period  for 
calibration  records  and  a  two-yeeir 
retention  period  for  other  records. 

Other  Issues 

A  number  of  commenters  asked  that 
we  modify  the  definition  of  alcohol  to 
include  alcohols  other  than  ethanol 
(e.g.,  methanol,  isopropanol),  in  order  to 
avoid  loopholes  in  the  program  that 
would  allow  an  employee  to  claim  that 
his  or  her  alcohol  concentration  reading 
was  the  resuh  of  Ingesting  a  non-ethanol 
substance.  The  Department  agrees  that 
the  definition  should  be  broadened  to 
avoid  any  fKrtential  problems  with  the 
use  of  non-ethanol  sdcohols,  and  the 
fii^  rule  includes  a  modified  definition 
to  this  effect  This  revised  definition  is 
consistent  with  that  used  by  NHTSA  in 
its  model  specifications  for  evidential 
EBTs,  We  have  also  added  a  companion 
definition  of  alcohol  use,  which 
emphasizes  that  any  consumption  of  a 
preparation  including  alcohol  (e.g., 
beverages,  medicines)  coimts  as  alcohol 
use. 

A  few  commenters  asked  that,  for 
convenience,  we  centralize  all  the 
definitions  in  part  40  in  one  section.  We 
have  done  so,  and  all  the  definitions  are 
now  in  §40.3. 

The  NPRM  preamble  asked  for 
suggestions  on  how  to  deal  with 
situations  in  which  an  arbitrator 
overturns  an  employer's  personnel 
action  based  on  an  alcohol  test  result. 
Employers  had  expressed  concern  about 
perceived  conflicts  between  the 
arbitrator's  decisions  and  DOT 
regulations,  and  several  commenters 
echoed  these  concerns.  The  Department 
is  not  convinced,  however,  that  this 
problem  is  either  frequent  enough  or 
serious  enough  to  warrant  a  mandate  in 
the  regulatory  text.  Such  a  mandate, 
because  it  could  not  anticipate  all  the 
nuances  of  the  factueil  situations 
involved,  might  interfere  with 
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reasonable  resolutions  of  particular 
disputes. 

However,  it  is  clear  that  employers  are 
obligated  to  comply  with  DOT  safety 
regulations,  which  have  the  force  and 
effect  of  law.  As  a  matter  of  law,  no 
decision  by  an  employer,  employee 
organization,  or  individual  or  group 
appointed  by  those  or  other  parties,  can 
have  the  effect  of  excusing 
noncompliance  by  an  employer  with  a 
provision  of  a  DOT  safety  regulation.  If 
a  violation  of  DOT  rules  has  ocoured, 
then  the  consequences  prescribed  by 
DOT  rules  must  follow  (e.g.,  the 
employee  must  be  removed  from 
performing  a  safety-sensitive  function). 

In  the  NPRM  preamble,  the 
Department  included  a  discussion  of 
handling  of  perceived  conflicts  between 
part  40  and  operating  administration 
regulations,  exemptions,  and  the 
obligations  of  consortia  and  third-party 
providers  (57  PR  59410;  December  15, 
1992).  This  discussion  apphes  to  the 
implementation  of  the  final  part  40  as 
well.  The  relevant  language  is  reprinted 
below: 

Although  implementation  of  part  40 
generally  would  be  done  through  an 
operating  administration,  part  40  is  an  Office 
of  the  Secretary  of  Transportation  (OST) 
regulation.  As  such,  requests  for  exemption 
would  be  processed  under  49  CFR  pmrt  5,  an 
existing  regulation  covering  requests  for 
exemption  from  or  amendment  to  all  OST 
rules,  rather  than  through  separate  operating 
administration  exemption  procedures.  This 
would  add  an  additional  element  of 
consistency.  This  approach  is  consistent  with 
the  existing  part  40  drug  testing  procedures, 
from  which  exemptions  would  also  be 
granted  under  part  40.  (See  54  FR  49863; 
December  1, 1989). 

The  grant  of  an  exemption  under  p>art  40 
must  be  based  on  special  or  exceptional 
circtmistances.  It  is  not  appropriate  to  carve 
out  a  generally  applicable  exception  to  a  rule. 
Also,  an  exemption  must  be  based  on 
circumstances  not  contemplated  as  part  of 
the  rulemaking.  The  exemption  process  is  not 
designed  to  revisit  issues  settled  in  the 
rulemaking  process. 

Section  40.1  would  also  emphasize  that 
other  parties  involved  in  the  testing 
process — such  as  consortia,  contractors,  and 
agents — "stand  in  the  shoes"  of  the 
employer.  They  are,  therefore,  subject  to  the 
same  obligations  and  requirements  as  the 
employer.  If  an  employer  is  required  to  do 
something,  so  is  the  consortium  that  is 
conducting  testing  for  the  employer.  If  the 
consortium  fails  to  do  something  correctly, 
the  employer  is  in  noncompliance. 

Since,  as  noted  above,  part  40  is  a 
regulation  of  the  Office  of  the  Secretary 
of  Transjportation,  the  source  of 
definitive  interpretations  of  the  rule  is 
the  Office  of  the  Secretary. 
Interpretations  have  been  and  will 
continue  to  be  made  in  close 


coordination  among  the  OAs,  the  Office 
of  Drug  Enforcement  and  Program 
Compliance  (DEPC),  and  the  Office  of 
General  Counsel. 

Regulatory  Analyses  and  Notices 

iecause  of  substantial  public  interest 
and  substantial  impacts  on  a  wide  range 
of  private  and  public  sector 
organizations,  the  Department  has 
determined  that  this  rule — in 
conjunction  with  the  operating 
administration  alcohol  and  drug  testing 
rules — ^is  significant  under  Executive 
Order  12866.  The  rule  has  been  , 
reviewed  \mder  this  Order.  It  is  also 
significant  under  the  Department's 
regulatory  poficies  and  procedures.  The 
Department  has  prepared  a  regulatory 
evaluation  for  part  40,  which  we  have 
included  in  the  docket.  The  costs  of  the 
application  of  part  40  procediues  to  the 
programs  of  the  various  OAs  are 
estimated  in  each  of  the  OAs'  regulatory 
evaluations  for  their  drug  and  alcohol 
rules  being  pubUshed  today. 

This  rule,  in  conjunction  with  the 
operating  administration  drug  and 
alcohol  testing  rules,  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  impacts  are  assessed  in  the  OAs' 
regulatory  evaluations.  The  FederaUsm 
impacts  of  this  rule  are  either  minimal 
or  required  by  statute;  for  these  reasons, 
we  have  not  prepared  a  Federalism 
assessment. 

This  rule  also  contains  collection  of 
information  requirements.  The 
Department  has  submitted  these 
requirements  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  tmder  the  Paperwork 
Reduction  Act  (44  U.S.C  350.  et.  seq.). 
Please  see  the  Common  Preamble  on  the 
status  of  Paperwork  Reduction  Act 
approvals. 

List  of  Subjects  in  49  CFR  Part  40 

Drug  testing.  Reporting  and 
recordkeeping  requirements.  Safety. 
Transportation. 


Issued  This  ZSth  day  of  January,  1994,  at 
Washington.  D.C 
Federko  Pena, 
Secretary  of  Transportation. 
David  R.  Hioson,  ' 

i^d!mi/iistra(Of,  Federal  Aviation 

Administration. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Admiriistratiori. 

Jolene  M.  Mcditoris, 

AdmiiUstrat6t\jFederal  Railroad 
Administration.  * 
Gordon  J.  Untoo,  - 
AdministratJ>r,  Federal  Transit 
Administration. 
Ana  Sol  Guderrez, 

Acting  Administrator,  Research  and.Special 

Programs  Administration. 

Aim.  J.  WlUIam  Kime, 

Commandant,  United  States  Coast  Guard. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amands  Title  49,  Code  of 
Federal  Regulations,  part  40.  as  foUovra: 

PART  4a~PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUQ  AND  ALCOHOL  TESTINQ 
PROGRAMS 

1.  .The  authority  citation  for  Part  40  is 
revised  .to  read  as  follows: 

Authority:  49  U.SXL  102,301,322;  49 
U.S.C  app.  1301nt,  app.  1434nt.,  app.  2717, 
app.  1618a. 

2.  §§  40.1  through  40.19  are  - 
designated  as  subpart  A  and  revised  to 
read  as  follows: 

Sut>part  A— Qeneral 

40.1  Applicability. 
40.3  Definitions. 
40.5-40.19  (Reserved! 

Subpart  A— GENERAL 

^40.1  Applicability. 

This  part  applies,  through  regulations 
that  reference  it  issued  by  agencies  of 
the  Department  of  Transportation,  to 
transportation  employers,  including 
self-employed  individuals,  required  to 
conduct  drug  and/or  alcohol  testing 
programs  by  DOT  agency  regulations 
and  to  such  transportation  employers' 
officers,  employees,  agents  and 
contractors  (including,  but  not  limited 
to,  consortia).  Employers  are  responsible 
for  the  compliance  of  their  officers, 
employees,  agents,  consortia  and/or 
contractors  with  the  requirements  of 
this  part 

§40.3  Definitions. 

The  following  definitions  apply  to 
this  part: 

Air  blank.  A  reading  by  an  EBT  of 
ambient  air  containing  no  alcohol.  (In 
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EBTs  using  gas  chromatography 
technology,  a  reading  of  the  device's 
internal  standard.) 

Alcohol.  The  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or  other 
low  molecular  weight  alcohols 
including  methyl  or  isopropyl  alcohol. 

Alcohol  concentration.  Tne  alcohol  in 
a  volume  of  breath  expressed  in  terms 
of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  a  breath  test 
under  this  part. 

Alcohol  use.  The  consumption  of  any 
beverage,  mixture  or  prep£u^tion, 
including  any  medication,  containing 
edcohol. 

Aliquot.  A  portion  of  a  specimen  used 
for  testing. 

Blind  sample  or  blind  performance 
test  specimen.  A  urine  specimen 
submitted  to  a  laboratory  for  quality 
control  testing  purposes,  with  a 
fictitious  identifier,  so  that  the  , 
laboratory  cannot  distinguish  it  from 
employee  specimens,  and  which  is 
spiked  with  known  quantities  of 
specific  drugs  or  which  is  blank, 
containing  no  drugs. 

Breath  Alcohol  Technician  (BAT).  An 
individual  who  instructs  and  assists 
individuals  in  the  alcohol  testing 
process  and  operates  an  EBT. 

Canceled  or  invalid  test.  In  drug 
testing,  a  drug  test  that  has  been 
declared  invalid  by  a  Medical  Review 
Officer.  A  canceled  test  is  neither  a 
positive  nor  a  negative  test.  For 
purposes  of  this  part,  a  sample  that  has 
been  rejected  for  testing  by  a  laboratory 
is  treated  the  same  as  a  canceled  test.  In 
alcohol  testing,  a  test  that  is  deemed  to. 
be  invalid  imder  §  40.79.  It  is  neither  a 
positive  nor  a  negative  test. 

Chain  of  custody.  Procedures  to 
account  for  the  integrity  of  each  urine  or 
b^ood  specimen  by  tracking  its  handling 
and  storage  from  point  of  specimen 
collection  to  final  disposition  of  the 
specimen.  With  respect  to  drug  testing, 
these  procedures  shall  require  that  an 
appropriate  drug  testing  custody  form 
(see  §  40.23(a))  be  used  from  time  of 
collection  to  receipt  by  the  laboratory 
and  that  up>on  receipt  by  the  laboratory 
an  appropriate  laboratory  chain  of 
custody  form(s)  account(s)  for  the 
sample  or  sample  aUquots  within  the 
laboratory. 

Collection  container.  A  container  into 
which  the  employee  urinates  to  provide 
the  vuine  sample  used  for  a  drug  test. 

Collection  site.  A  place  designated  by 
the  employer  where  individuals  present 
themselves  for  the  purf>ose  of  providing 
a  specimen  of  their  luine  to  be  analyzed 
for  the  presence  of  drugs. 

Collection  site  person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 


makes  a  screening  examination  of  the 
urine  specimen  provided  by  those 
individuals. 

Confirmation  for  confirmatory)  test.  In 
drug  testing,  a  second  analytical 
procedure  to  identify  the  presence  of  a 
specific  drug  or  metabolite  that  is 
independent  of  the  screening  test  and 
that  uses  a  different  technique  and 
chemical  principle  from  that  of  the 
screening  test  in  order  to  ensure 
reUabihty  and  accuracy.  (Gas 
chromatography/mass  spectrometry 
(GC/MS)  is  the  only  authorized 
confirmation  method  for  cocaine, 
marijuana,  opiates,  amphetamines,  and 
phencycUdine.)  In  alcohol  testing,  a 
second  test,  following  a  screening  test 
vrith  a  result  of  0.02  or  greater,  that 
provides  quantitative  data  of  alcohol 
concentration. 

DHHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary,  Department  of  Health  and 
Human  Services. 

DOT  agency.  An  agency  of  the  United 
States  Department  of  Transportation 
administering  regulations  related  to 
drug  or  alcohol  testing,  including  the 
United  States  Coast  Guard  (for  drug 
testing  purposes  only),  the  Federal 
Aviation  Administration,  the  Federal 
Railroad  Administration,  the  Federal 
Highway  Administration,  the  Federal 
Transit  Administration,  the  Research 
and  Special  Programs  Administration, 
and  the  Office  of  the  Secretary. 

Employee.  An  individual  designated 
in  a  EXDT  agency  regulation  as  subject  to 
drug  testing  and/or  alcohol  testing.  As 
used  in  this  i>art  "employee"  includes 
an  appUcant  for  employment. 
"Employee"  and  "individual"  or 
"individual  to  be  tested"  have  the  same 
meaning  for  purposes  of  this  part 

Employer.  An  entity  employing  one  or 
more  employees  that  is  subject  to  DOT 
agency  regulations  requiring  compliance 
with  tliis  part.  As  used  in  this  part, 
employer  includes  an  industry 
consortium  or  joint  enterprise 
comprised  of  two  or  more  employing 
entities. 

EBT  (or  evidential  breath  testing 
device).  An  EBT  approved  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  the 
evidential  testing  of  breath  and  placed 
on  NHTSA's  "Conforming  Products  List 
of  Evidential  Breath  Measurement 
Devices"  (CPL). 

Medical  Review  Officer  (MRO).  A 
licensed  physician  (medical  doctor  or 
doctor  of  osteopathy)  responsible  for 
receiving  laboratory  results  generated  by 
an  employer's  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 


individual's  confirmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information.  . 

Screening  test  (or  initial  test)-.  In  drug 
testing,  an  immunoassay  screen  to 
eliminate  "negative"  urine  specimens 
from  further  analysis.  In  alcohol  testing, 
an  an^ytic  procedure  to  determine 
whether  an  employee  may  have  a 
prohibited  concentration  of  alcohol  in  a 
breatji  roecimen. 

Secretary.  Jhe  Secretary  of 
Transp<Mtation  or  the  Secretary's 
designed. 

Shipping  container.  A  container 
capable  of  being  secured  with  a  tamper- 
evident  seal  that  is  used  for  transfer  of 
one  OT  more  urine  specimen  bottle(s) 
and  associated  documentation  from  the 
collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  that,  after 
being  labeled  and  sealed  according  to 
the  procedures  in  this  part,  is  used  to 
transmit  a  urine  sample  to  the 
laboratory. 

§§4a5— 40.19  [Reserved] 

2.  §§40.21  through  40.39  are 
designated  subpart  B. 

Subpart  B — Drug  Testing 

40.21   The  drugs. 
40.23   Preparation  for  testing. 
40.2^   Specimen  collection  procedures. 
40^27   Laboratory  personnel 
40.29   Laboratory  analysis  procedures. 
40.31   Quality  assurance  and  quality 
controL 

40.33   Reporting  and  review  of  results. 
40.35   Protection  of  employee  records. 
40.37   Individual  access  to  test  and 
laboratory  certification  results. 
40.39   Use  of  DHHS— certified  laboratories. 

Authority:  49  U.S.C  102,  301.  322;  49 
U.S.C  app.  1301nt.  app.  1434nt.,  app.  2717, 
app.  1618a. 

3.  hi  §  40.25,  paragraph  (fl(lO)  is 
revised  to  read  as  follows: 

§  40.25  Specimen  collection  procedures. 
*      •      *      •  • 

(f)  *  *  ' 

(10)  The  collection  site  person  shall 
instruct  the  employee  to  provide  at  least 
45  ml  of  urine  under  the  split  sample 
method  of  collection  or  30  ml  of  urine 
imder  the  single  sample  method  of 
collection. 

(i)(A)  Employers  with  employees 
subject  to  drug  testing  only  imder  the 
drug  testing  rules  of  the  Research  and 
Special  Programs  Administration  and/or 
Coast  Guard  may  use  the  "split  sample" 
method  of  collection  or  may  collect  a 
single  sample  for  those  employees. 

(B)  Employers  With  employees  subject 
to  drug  testing  under  the  drug  testing 
rules  of  the  Federal  Highway 
Administration,  Federal  Railroad 
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Administration,  Federal  Transit 
Administration,  or  Federal  Aviation 
Administration  shall  use  the  "split 
sample"  method  of  collection  for  those 
employees. 

(li)  Employers  using  the  split  sample 
method  of  collection  shall  follow  the 
procedures  in  this  paragraph  (f)(10)(ii): 

(A)  The  donor  shall  urinate  into  a 
collection  container  or  a  specimen 
bottle  capable  of  holding  at  least  60  ml. 

(B)  If  a  collection  container  is  used, 
the  collection  site  person,  in  the 
presence  of  the  donor,  pours  the  urine 
into  two  specimen  bottles.  Thirty  (30) 
ml  shall  be  poured  into  one  bottle,  to  be 
vised  as  the  primary  specimen.  At  least 
15  ml  shall  be  poured  into  the  other 
bottle,  to  be  used  as  the  split  specimen. 

(C)  If  a  single  specimen  bottle  is  used 
as  a  collection  container,  the  collection 
site  person  shall  pour  30  ml  of  urine 
from  the  specimen  bottle  into  a  second 
specimen  bottle  (to  be  used  as  the 
primary  specimen)  and  retain  the 
remainder  (at  least  15  ml)  in  the 
collection  bottle  (to  be  used  as  the  split 
specimen). 

(D)  Both  bottles  shall  be  shipped  in  a 
single  shipping  container,  together  with 
copies  1,2,  and  the  split  specimen  copy 
of  the  chain  of  custody  form,  to  the 
laboratory. 

(E)  If  the  test  result  of  the  primary 
specimen  is  positive,  the  employee  may 
request  that  the  MRO  direct  that  the 
split  specimen  be  tested  in  a  different 
DHHS-certified  laboratory  for  presence 
of  the  drug(s)  for  which  a  positive  result 
was  obtained  in  the  test  of  the.  primary 
specimen.  The  MRO  shall  honor  such  a 
request  if  it  is  made  within  72  hoius  of 
the  employee  having  been  notified  of  a 
verified  positive  test  result. 

(F)  When  the  MRO  informs  the 
laboratory  in  writing  that  the  employee 
has  requested  a  test  of  the  split 
specimen,  the  laboratory  shall  forward, 
to  a  different  DHHS-approved 
laboratory,  the  split  specimen  bottle, 
with  seal  intact,  a  copy  of  the  MRO 
request,  and  the  split  specimen  copy  of 
the  chain  of  custody  form  with 
appropriate  chain  of  custody  entries, 

(G)  The  result  of  the  test  of  the  split 
specimen  is  transmitted  by  the  second 
laboratory  to  the  MRO. 

(H)  Action  required  by  EKDT  agency 
regulations  as  the  result  of  a  positive 
drug  test  (e.g.,  removal  bom  performing 
a  safety-sensitive  function)  is  not  stayed 
pending  the  result  of  the  test  of  the  split 
specimen. 

(I)  If  the  result  of  the  test  of  the  split 
specimen  fails  to  reconfirm  the  presence 
of  the  drug(8)  or  drug  metabolite(8) 
found  in  the  primary  specimen,  the 
MRO  shall  cancel  the  test,  and  report 
the  cancellation  and  the  reasons  for  it  to 


the  DOT.  the  employer,  and  the 
employee. 

(lii)  Employers  using  the  single 
sample  collection  method  shall  follow 
the  procediues  in  paragraph: 

(A)  The  collector  may  choose  to  direct 
the  employee  to  urinate  either  directly 
into  a  specimen  bottle  or  into  a  separate 
collection  container. 

(B)  If  a  separate  collection  container  is 
used,  the  collection  site  person  shall 
pour  at  least  30  ml  of  the  urine  from  the 
collection  container  into  the  specimen 
bottle  in  the  presence  of  the  employee. 

(iv)  In  either  collection  methodology, 
upon  receiving  the  specimen  from  the 
individual,  the  collection  site  person 
shall  determine  if  it  has  at  least  30 
milliliters  of  urine  for  the  primary  or 
single  specimen  bottle  and,  where  the 
spUt  specimen  collection  method  is 
used,  an  additional  15  ml  of  luine  for 
the  split  specimen  bottle.  If  the 
individual  is  imable  to  provide  such  a 
quantity  of  urine,  the  collection  site 
person  shall  instruct  the  individual  to 
drink  not  more  than  24  oimces  of  fluids 
and,  after  a  period  of  up  to  two  hours, 
again  attempt  to  provide  a  complete 
sample  using  a  fresh  collection 
container.  The  original  insufficient 
specimen  shall  be  discarded.  If  the 
employee  is  still  unable  to  provide  an 
adequate  specimen,  the  insufficient 
specimen  shall  be  discarded,  testing 
discontinued,  and  the  employer  so 
notified.  The  MRO  shall  refer  the 
individual  for  a  medical  evaluation  to 
develop  p>ertinent  information 
concerning  whether  the  individual's 
inability  to  provide  a  specimen  is 
genuine  or  constitutes  a  refusal  to  test. 
(In  preemployment  testing.  If  the 
employer  does  not  wish  to  hire  the 
individual,  the  MRO  is  not  required  to 
make  such  a  referral.)  Upon  completion 
of  the  examination,  the  MRO  shall 
report  his  or  her  conclusions  to  the 
employer  in  viriting. 

•  •      •      •  • 

4.  In  §  40.29,  paragraph  (b)(2)  is 
revised  and  paragraph  (b)(3)  is  added,  as 
follows: 

§  40.29  Laboratory  analysis  procedures. 

•  •      •      •  * 

(b)  •  •  •  • 

(2)  In  situations  where  the  employer 
uses  the  split  sample  collection  method, 
the  laboratory  shall  log  in  the  split 
specimen,  with  the  split  specimen  bottle 
seal  remaining  intact.  The  laboratory 
shall  store  this  sample  secxirely  (see 
paragraph  (c)  ofthis  section).  If  the 
result  of  the  test  of  the  primary 
specimen  is  negative,  the  laboratory 
may  discard  the  spUt  specimen.  If  the 
result  of  the  test  of  the  primary 
specimen  is  positive,  the  laboratory 


shall  retain  the  split  specimen  in  frozen 
storage  for  60  days  from  the  date  on 
which  the  laboratory  acquires  it  (see 
paragraph  (h)  of  this  section).  Follovwng 
the  end  of  the  60-day  p>eriod,  if  not 
informed  by  the  MRO  that  the  employee 
has  requested  a  test  of  the  split 
specimen,  the  laboratory  may  discard 
the  split  specimen. 

(3)  When  directed.in  writing  by  the 
MRO  to  forward  the  spUt  s|>ecimen  to 
another  DHHS-^rtified  laboratory  for 
analysis,  the  sec6nd  laboratory  shall 
analyze  the  split' specimen  by  GC/MS  to 
reconfirm  the  pi^nce  of  the  drug(s)  or 
drug  metaboliu(s)  foimd  in  the  primary 
specimen.  Such  GC/MS  confirmation 
shall  be  conducted  without  regard  to  the 
cutoff  levels  of  §  40.29(f).  The  split 
specimen  shall  be  retained  in  long-term 
storage  for  one  year  by  the  laboratory 
conducting  the  analysis  of  the  spUt 
specimen  (or  longer  if  litigation 
concerning  the  test  is  pending). 

6.  In  §  40.33  paragraphs  (e),  (f)  and  (g) 
are  revised;  paragraph  (h)  is 
redesignated  as  paragraphs  (i),  and  a 
new  paragraph  (H)  is  added,  as  follows: 

§  40.33  Reporting  and  review  of  results. 

(e)  In  a  situation  in  which  the 
.  employer  has  used  the  single  sample 
method  of  collection,  the  MRO  shall 
notify  each  employee  Vp^ho  has  e 
confirmed  positive  test  that  the 
employee  has  72  hours  in  which  to 
request  a  reanalysis  of  the  original 
specimen,  if  the  test  is  verified  positive. 
If  requested  to  do  so  by  the  employee 
within  72  hours  of  the  employee's 
having  been  informed  of  a  verified 
positive  test,  the  Medical  Review  Officer 
shall  direct,  in  vmting,  a  reanalysis  of 
the  original  sample.  "The  MRO  may  alsa 
direct,  in  writing,  such  a  reanalysis  if 
the  MRO  questions  the  accuracy  or 
validity  of  any  test  resxilt  Only  the  MRO 
may  authorize  such  a  reanalysis,  and 
such  a  reanalysis  may  take  place  only  at 
laboratories  certified  by  DHHS.  If  the 
reanalysis  fails  to  reconfirm  the 
presence  of  the  dnig  or  drug  metabolite,, 
the  MRO  shall  cancel  the  test  and  report 
the  cancellation  and  the  reasons  for  it  to 
the  DOT.  the  employer  and  the 
employee. 

(!)  In  situations  in  which  the 
employer  uses  the  split  sample  method 
of  collection,  the  MRO  shall  notify  each 
employee  who  has  a  confirmed  positive 
test  that  the  employee  has  72  hours  in 
which  to  request  a  test  of  the  split  f 
specimen,  if  the  test  is  verified  as 
positive.  If  the  empSloyee  requests  an 
analysis  of  the  split  specimen  within  72 
hours  of  having  been  informed  of  a 
verified  positive  test,  die  MRO  shall 
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direct,  in  writing,  the  laboratory  to 
provide  the  split  specimen  to  another 
DHHS-certified  laboratory  for  analysis. 
If  the  analysis  of  the  split  specimen  fails 
to  reconfinn  the  presence  of  the  drug(s) 
or  drug  metaboUte(s)  found  in  the 
primary  specimen,  or  if  the  split 
specimen  is  imavailable.  inadequate  for 
testing  or  imtestable.  the  MRO  shall 
cancel  the  test  and  report  cancellation 
and  the  reasons  for  it  to  the  DOT.  the 
employer,  and  the  employee. 

(g)  If  an  employee  has  not  contacted 
the  MRO  within  72  hours,  as  provided 
in  paragraphs  (e)  and  (f)  of  this  section, 
the  employee  may  present  to  the  MRO 
information  documenting  that  serious 
illness,  injury,  inability  to  contact  the 
MRO,  lack  of  actual  notice  of  the 
verified  positive  test,  or  other 
circumstances  imavoidably  prevented 
the  employee  from  timely  contacting  the 
MRO.  If  the  MRO  concludes  that  there 
is  a  legitimate  explanation  for  the 
employee's  failure  to  contact  the  MRO 
within  72  hours,  the  MRO  shall  direct 
that  the  reanalysis  of  the  primary 
specimen  or  analysis  of  the  split 
specimen,  as  applicable,  be  performed. 

(h)  When  the  employer  uses  the  split 
sample  method  of  collection,  the 
employee  is  not  authorized  to  request  a 
reanalysis  of  the  primary  specimen  as 
provided  in  paragraph  (e)  of  this 
section. 

•      •      *    .  •     .  • 

7.  A  new  subpart  C  is  added  to  part 
40.  to  read  as  follows: 

Subpart  C— Alcohol  Testing 

40.51   The  breath  alcohol  technician. 
40.53   Devices  to  be  used  for  breath  alcohol 
tests. 

40.55   Quality  assurance  plans  for  EBTs. 
40.57   Locations  for  breath  alcohol  testing. 
40.59   The  breath  alcohol  testing  form  and 
logbook. 

40.61   Preparation  for  breath  alcohol  testing. 
40.63   Procedures  for  screening  tests. 
40.65   Procedures  for  confirmation  tests. 
40.67   Refusals  to  test  and  uncompleted 
tests. 

40.69   Inability  to  provide  an  adequate 

amount  of  breath. 
40.71  (Reservedl 
40.73  (Reservedl 
40.75  [Reservedl 
40.77  [Reserved) 
40.79  Invalid  Tests. 

40.81   Availability  and  disclosvire  of  alcohol 
,  .  testing  information  about  individual 

employees.    ,  ,^ 
40.83   Mathtenance  and  discIos\ire  of 

recortls  cohceming  EBTs  and  BATs7 

Appendix  Ar—Th9  Breath  Akehol  Testing 
Form 

Authority.  49^  U.S.G  102.  301,  322;  49 
U.S.C  app.  1301nt..  app.  1434nt.  app.,2717. 
app.  1616a. 


§  4a51  The  breath  alcohol  technician. 

(a)  The  breath  alcohol  technician 
(BAT)  shall  be  trained  to  proficiency  in 
the  operation  of  the  EBT  he  or  she  is 
using  and  in  the  alcohol  testing 
procedures  of  this  part. 

(1)  Proficiency  shall  be  demonstrated 
by  successful  completion  of  a  course  of 
instruction  which,  at  a  minimum, 
provides  training  in  the  principles  of 
EBT  methodology,  operation,  and 
calibration  checks;  the  fundamentals  of 
breath  analysis  for  alcohol  content;  and 
the  procedures  required  in  this  part  for 
obtedning  a  breath  sample,  and 
interpreting  and  recording  EBT  results. 

(2)  Only  coiuses  of  instruction  for 
operation  of  EBTs  that  are  equivalent  to 
the  Department  of  Transportation  model 
course,  as  determined  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  may  be  used  to  train  BATs  to 
proficiency.  On  request.  NHTSA  will 
review  a  BAT  instruction  course  for 
equivalency. 

(3)  The  course  oi  mstruction  shall  ■ 
provide  documentation  that  the  BAT 
has  demonstrated  competence  in  the 
operation  of  the  specific  EBT(s]  he/she 
will  use. 

(4)  Any  BAT  who  will  perform  an 
external  calibration  check  of  an  EBT 
shall  be  trained  to  proficiency  in 
conducting  the  check  on  the  particular 
model  of  EBT.  to  include  practical 
experience  and  demonstrated 
competence  in  preparing  the  breath 
alcohol  simulator  or  alcohol  standard, 
and  in  maintenance  and  calibration  of 
the  EBT. 

(5)  The  BAT  shall  receive  additional 
training,  as  needed,  to  ensure  . 
proficiency,  concerning  new  or  . 
additional  devices  or  changes  in  - 
technology  that  he  or  she  will  use. 

(6)  The  employer  or  its  agent  shall 
establish  documentation  of  the  training 
and  proficiency  test  of  each  BAT  it  uses 
to  test  employees,  and  maintain  the 
documentation  as  provided  in  §  40.83. 

(b)  A  BAT-qualified  supervisor  of  an 
employee  may  conduct  the  alcohol  test 
for  that  employee  only  if  another  BAT 
is  unavailable  to  perform  the  test  in  a 
timely  manner.  A  supervisor  shall  not 
serve  as  a  BAT  for  the  employee  in  any 
circumstance  prohibited  by  a  DOT 
operating  administration  regulation. 

(c)  Law  enforcement  officers  who  • 
have  been  certified  by  state  or  local 
governments  to  conduct  breath  alcohol 
testing  are  deemed  to  be  qualified  as 
BATs.. In  order  for  a  test  conducted  by 
such  an  officer  to  be  accepted  under 
Department  of  Transportation  alcohol 
testing  requirements,  the  officermUst 
have  been  certified  by  a  state  or  local 
government  to  use  the  EBT  that  was 
used  for  the  test. 


§  40.53  Devices  to  t>e  used  for  breath 
alcohol  tests. 

(a)  For  screening  tests,  employers 
shall  use  only  EBTs.  When  the  employer 
uses  for  a  screening  test  an  EBT  that 
does  not'meet  the  requirements  of 
paragraphs  (b)  (1)  through  (3)  of  this 
section,  the  employer  shall  use  a  log 
book  in  .conjunction  with  the  EBT  (see 

§  40.59(C)).  . 

(b)  For  confirmation  tests,  employers 
shall  u?e,EBTs  that  meet  the  following 
requirenvekts: 

(1)  EBTs  shall  have  the  capability  of 
providing^,  independently  or  by  direct 
link  to  a^eparate  printer,  a  printed 
result  in  triplicate  (or  three  consecutive 
identical  copies)  of  each  breath  test  and 
of  the  operations  specified  in 
paragraphs  (b)  (2)  and  (3)  of  this  section. 

(2)  EBTs  shall  be  capable  of  assigning 
a  unique  and  sequential  number  to  each 
completed  test,  with  the  number 
capable  of  being  read  by  the  BAT  and 
the  employee  before  each  test  and  being 
printed  out  on  each  copy  of  the  result. 

(3)  EBTs  shall'be  capable  of  printing 
out,  oh  each  copy  of  the  result,  the 
manufacturer's  name  for  the  device,  the 
device's  serial  number,  and  the  time  of 
the  test. 

(4)  EBTs  shall  be  able  to  distinguish 
alcohol  from  acetone  at  the  0.02  alcohol 
concentration  level. 

(5)  EBTs  shall  be  capable  of  the 
following  operations: 

(i)  Testing  an  air  blank  prior  to  each 
collection  of  breath;  and 

(ii)  Performing  an  external  calibration 
checi. 

§  40.55  Quality  assurance  plans  for  EBTs. 

(a)  In  order  to  be  used  in  either 
screening  or  confirmaticai  alcohol  . 
testing  subject  to  this  part,-  an  EBT  shall 
have  a  quaUty  assurance  plan  (QAP) 
developed  by  the  manufacturer. 

(1)  Ine  plan,  shall  designate  the 
method  or  methods  to  be  used  to 
perform  external  calibration  checks  of 
the  device,  using  only  caUbration 
devices  on  the  NHTSA  "Conforming 
Products  List  of  Calibrating  Units  for 
Breath  Alcohol  Tests." 

(2)  The  plan  shall  specify  the 
minimum  intervals  for  performing 
external  calibration  checks  of  the 
device.  Intervals  shall  be  specified  for 
different  frequencies  of  use, 
environmental  conditions  (e.g., 
temperature,  altitude,  hiunidity),  and 
contexts  of  operation  (e.g.,  stationary  or 
mobile  use). 

'  (3)  The  plan  shall  specify  the 
tolerances  on  an  external  calibration 
check  within' which  the  EBT  is' regarded 
to  be  in  proper  calibration. 

(4)  The  plan  shall  specify  inspection, 
maintenance,  and  caUbration 
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requirements  and  intervals  for  the 
device. 

(5)  For  a  plan  to  be  regarded  as  valid, 
the  manufacturer  shall  have  submitted 
the  plan  to  NHTSA  for  reviewr  and  have 
received  NHTSA  approval  of  the  plan. 

(b)  The  employer  shall  comply  with 
the  NHTSA-approved  quality  assurance 
plan  for  each  EBT  it  uses  for  alcohol 
screening  or  confirmation  testing  subject 
to  thispart. 

(1)  The  employer  shall  enstue  that 
external  calibration  checks  of  each  EBT 
are  performed  as  provided  in  the  QAP. 

(2)  The  employer  shall  take  an  EBT 
out  of  service  if  any  external  calibration 
check  results  in  a  reading  outside  the 
tolerances  for  the  EBT  set  forth  in  the 
QAP.  The  EBT  shall  not  again  be  used 
for  alcohol  testing  imder  tibis  part  imtil 
it  has  been  serviced  and  has  had  an 
external  calibration  check  resulting  in  a 
reading  within  the  tolerances  for  the 
EBT. 

(3)  The  employer  shall  ensure  that 
inspection,  maintenance,  and 
cahbration  of  each  EBT  are  performed 
by  the  manufacturer  or  a  maintenance 
representative  certified  by  the  device's 
manufacturer  or  a  state  health  agency  or 
other  appropriate  state  agency.  The 
employer  shall  also  ensure  that  each 
BAT  or  other  individual  who  performs 
an  external  calibration  check  of  an  EBT 
used  for  alcohol  testing  subject  to  this 
part  has  demonstrated  proficiency  in 
conducting  such  a  check  of  the  model 
of  EBT  in  question. 

(4)  The  employer  shall  maintain 
records  of  the  external  calibration 
checks  of  EBTs  as  provided  in  §  40.83. 

(c)  When  the  employer  is  not  using 
the  EBT  at  an  alcohol  testing  site,  the 
employer  shall  store  the  EBT  in  a  secure 
^^pace. 

§  40.57  Locations  for  breath  alcohol 
testing. 

(a)  Each  employer  shall  conduct 
alcohol  testing  in  a  location  that  affords 
visual  and  aural  privacy  to  the 
individual  being  tested,  sufficient  to 
prevent  unauthorized  persons  from 
seeing  or  hearing  test  results.  All 
necessary  equipment,  persoimel,  and 
materials  for  breath  testing  shall  be 
provided  at  the  location  where  testing  is 
conducted. 

(b)  An  employer  may  use  a  mobile 
collection  facility  (e.g.,  a  van  equipped 
for  alcohol  testing)  that  meets  the 
requirements  of  para^ph  (a)  of  this 
section. 

(c)  No  unauthorized  persons  shall  be 
permitted  access  to  the  testing  location 
when  the  EBT  remains  imsecured  or,  in 
order  to  prevent  such  persons  from 
seeing  or  hearing  a  testing  result,  at  any 
time  when  testing  is  being  conducted. 


(d)  In  unusual  circimistances  (e.g., 
when  it  is  essential  to  conduct  a  test 
outdoors  at  the  scene  of  an  accident),  a 
test  may  be  conducted  at  a  location  that 
does  not  fully  meet  the  requirements  of 
paragraph  (a)  of  this  section.  In  such  a 
case,  the  employer  or  BAT  shall  provide 
visual  and  aural  privacy  to  the 
employee  to  the  greatest  extent 
practicable. 

(e)  The  BAT  shall  supervise  only  one 
employee's  use  of  the  EBT  at  a  time.  The 
BAT  shall  not  leave  the  alcohol  testing 
location  while  the  testing  procedure  for 
a  given  employee  (see  §§  40.61  through 
40.65)  is  in  progress. 

§  40.59  The  breath  alcohol  testing  form 
and  log  book. 

(a)  Each  employer  ^hall  use  the  breath 
alcohol  testing  form  prescribed  under 
this  part.  The  form  is  found  in  appendix 
A  to  this  subpart.  Employers  may  not 
modify  or  revise  this  form,  except  that 

a  form  direcUy  generated  by  an  EBT 
may  omit  the  space  for  affixing  a 
separate  printed  result  to  the  form. 

(b)  The  form  shall  provide  triplicate 
(or  three  consecutive  identical)  copies.' 
Copy  1  (white)  shall  be  retained  by  the 
BAT.  Copy  2  (green)  shall  be  provided 
to  the  employee.  Copy  3  (blue)  shall  be 
transmitted  to  the  employer.  Except  for 
a  form  generated  by  an  EBT,  the  form 
shall  be  8  V2  by  11  inches  in  size. 

(c)  A  log  book  shall  be  used  in 
conjunction  with  any  EBT  used  for 
screening  tests  that  does  not  meet  the 
requirements  of  §  40.53(b)  (1)  through 
(3).  There  shall  be  a  log  book  for  eadi 
such  device,  that  is  not  used  in 
conjunction  with  any  other  device  and 
that  is  used  to  record  every  test 
conducted  on  the  device.  The  log  book 
shall  include  cohimns  for  the  test 
number,  date  of  the  test,  name  of  the 
BAT,  location  of  the  test,  quantified  test 
result,  and  initials  of  the  employee 
taking  each  test. 

§  40.61   Preparation  for  breath  alcohol 
testing. 

(a)  When  the  employee  enters  the 
alcohol  testing  location,  the  BAT  will 
require  him  or  her  to  provide  positive 
identification  (e.g.,  through  use  of  a 
photo  I.D.  card  or  identification  by  an 
employer  representative).  On  request  by 
the  employee,  the  BAT  shall  provide 
positive  identification  to  the  employee. 

(b)  The  BAT  shall  explain  the  testing 
procedure  to  the  employee. 

§  40.63  Procedures  for  screening  tests. 

(a)  The  BAT  shall  complete  Step  1  on 
the  Breath  Alcohol  Testing  Form.  The 
employee  shall  then  complete  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  the  employee  to  sign  this 


certification  shall  be  regarded  as  a 
refusal  to  take  the  test. 

(b)  An  individually-sealed 
mouthpiece  shall  be  opened  in  view  of 
the  employee  and  BAT  and  attached  to 
the  EBT  in  accordance  with  the 
manufacturer's- instructions. 

(c)  The  BAT  shall  instruct  the 
employee  to  blow  forcefully  into  the 
mouthpiece  for  at  least  6  seconds  or 
until  the  EBT  indicates  that  an  adequate 
amoimt  of  bream  ha^  been  obtained. 

(d)  (1)  If  the  EBT  does  not  meet  the 
requirements  df  §  40.53(b)(1)  through 
(3),  the  BAT  and  the  employee  shall 
take  the  following  steps: 

(1)  Show  the  employee  the  result 
displayed  on  the  EBT.  The  BAT  shall 
record  the  displayed  result,  test  number, 
testing  device^  serial  number  of  the 
testing  device,  time  and  quantified 
result  in  Step  3  of  the  form. 

(ii)  Record  the  test  nimiber,  date  of  the 
test,  name  of  the  BAT,  location,  and 
quantified  test  result  in  the  log  book. 
The  employee  shall  initial  the  log  book 
entry. 

(2)  If  the  EBT  provides  a  printed 
result,  but  does  not  print  the  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT.  The  BAT  shall  then  affix 
the  test  result  printout  to  the  breath 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  [e.g.,  tamper- 
evident  tape). 

(3)  If -the  EBT  prints  die  test  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT. 

(e)  (1)  In  any  case  in  which  the  result 
of  the  screening  test  is  a  breath  alcohol 
concentration  of  less  than  0.02,  the  BAT 
shall  date  the  form  and  sign  the 
certification  in  Step  3  of  the  form.  The 
employee  shall  sign  the  certification  and 
fill  in  the  date  in  Step  4  of  the  form. 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  form  or 
does  not  initial  the  log  book  entry  for  a 
test,  it  shall  not  be  considered  a  refusal 
to  be  tested.  In  this  event,  the  BAT  shall 
note  the  employee's  failure  to  sign  or 
initial  in  the  "Remarks"  section  of  the 
form. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  paragraph  (d)(2)  or  (d)(3)  of  this 
section)  does  not  match  the  displayed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.^  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 

§  40.79,  the  test  is  invaUd  and  the 
employer  and  employee  shall  be  so 
advised. 

(4)  No  further  testing  is  authorized. 
The  BAT  shall  transmit  the  result  of  less 
than  0.02  to  the  employer  in  a 
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confidential  manner,  and  the  employer 
shall  receive  and  store  the  information 
so  as  to  ensure  that  confidentiality  is 
maintained  as  required  by  §  40.81. 

(f)  If  the  result  of  the  screening  test  is 
an  alcohol  concentration  of  0.02  or 
greater,  a  confirmation  test  shall  be 
performed  as  provided  in  §  40.65. 

(g)  If  the  confirmation  test  will  be 
conducted  by  a  different  BAT,  the  BAT 
who  conducts  the  screening  test  shall 
complete  and  sign  the  form  and  log 
book  entry.  The  BAT  will  provide  the 
employee  with  Copy  2  of  the  form. 

§  40.65  Procedures  for  confirmation  tests. 

(a)  If  a  BAT  other  than  the  one  who 
conducted  the  screening  test  is 
conducting  the  confirmation  test,  the 
new  BAT  shall  follow  the  procedures  of 
§40.61. 

(b)  The  BAT  shall  instruct  the 
employee  not  to  eat,  drink,  put  any 
object  or  substance  in  his  or  her  mouth, 
and,  to  the  extent  possible,  not  belch 
during  a  waiting  period  before  the 
confirmation  test.  This  time  period 
begins  with  the  completion  of  the 
screening  test,  and  shall  not  be  less  than 
15  minutes.  The  confirmation  test  shall 
be  conducted  within  20  minutes  of  the 
completion  of  the  screening  test.  The 
BAT  shall  explain  to  the  employee  the 
reason  for  this  requirement  (i.e.,  to 
prevent  any  accumulation  of  mouth 
alcohol  leading  to  an  artificially  high 
reading)  and  the  fact  that  it  is  for  the 
employee's  benefit  The  BAT  shall  also 
explain  that  the  test  will  be  conducted 
at  the  end  of  the  waiting  period,  even  if 
the  employee  has  disregarded  the 
instruction.  If  the  BAT  becomes  aware 
that  the  employee  has  not  complied 
with  this  instruction,  the  BAT  shall  so 
note  in  the  "Remarks"  section  of  the 
form. 

(c)  (1)  If  a  BAT  other  than  the  one 
who  conducted  the  screening  test  is  - 
conducting  the  confirmation  test,  the 
new  BAT  shall  initiate  a  new  Breath 
Alcohol  Testing  form.  The  BAT  shall 
complete  Step  1  on  the  form.  The 
employee  shall  then  complete  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  3ie  employee  to  sign  this 
certification  shall  be  regarded  as  a 
refusal  to  take  the  test.  The  BAT  shall 
note  in  the  "Remarks"  section  of  the 
form  that  a  different  BAT  conducted  the 
screening  test. 

(2)  In  all  cases,  the  procedures  of 
§  40.63  (a),  (b),  and  (c)  shall  be  followed. 
A  new  mouthpiece  shall  be  used  for  the 
confirmation  test. 

(d)  Before  the  confirmation  test  is 
administered  for  each  employee,  the 
BAT  shall  exisme  that  the  EBT  registers 
0.00  on  an  air  blank.  If  the  reading  is 
greater  than  0.00,  the  BAT  shall  conduct 


one  more  air  blank.  If  the  reading  is 
greater  than  0.00,  testing  shall  not 
proceed  using  that  instrument. 
However,  testing  may  proceed  on 
another  instrument. 

(e)  Any  EBT  taken  out  of  service 
because  of  failure  to  perform  an  air 
blank  accurately  shall  not  be  used  for 
testing  until  a  dieck  of  external 
calibration  is  conducted  and  the  EBT  is 
found  to  be  within  tolerance  limits. 

(f)  In  the  event  that  the  screening  and 
confirmation  test  results  are  not 
identical,  the  confirmation  test  result  is 
deemed  to  be  the  final  result  upon 
which  any  action  under  operating 
administration  rules  shall  be  based. 

(g)  (1)  If  the  EBT  provides  a  printed 
result,  but  does  not  print  the  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT.  The  BAT  shall  then  affix 
the  test  result  printout  to  the  breath 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  (e.g.,  tamper- 
evident  tape). 

(2)  If  the  EBT  prints  the  test  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT. 

(h)  (1)  Following  the  completion  of 
the  test,  the  BAT  shall  date  the  form  and 
sign  the  certification  in  Step  3  of  the 
form.  The  employee  shall  sign  the 
certification  and  fill  in  the  date  in  Step 
4  of  the  form. 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  form  or 
does  not  initial  the  log  book  entry  for  a 
test,  it  shall  not  be  considered  a  refusal 
to  be  tested.  In  this  event,  the  BAT  shall 
note  the  employee's  failiu^  to  sign  or 
initial  in  the  "Remarks"  section  of  the 
form. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  paragraph  {g)(l)  or  (g)(2)  of  this 
section)  does  not  match  the  displayed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 

§  40.79,  the  test  is  invalid  and  the 
employer  and  employee  shall  be  so 
advised. 

(4)  The  BAT  shall  conduct  an  air 
blank.  If  the  reading  is  greater  than  0.00, 
the  test  is  invalid. 

(i)  The  BAT  shall  transmit  all  results 
to  the  employer  in  a  confidential 
manner. 

(1)  Each  employer  shall  designate  one 
or  more  employer  representatives  for  the 
purpose  of  receiving  and  handling 
alcohol  testing  results  in  a  confidential 
manner.  All  communications  by  BATs 
to  the  employer  concerning  the  alcohol 
testing  results  of  employees  shall  be  to 
a  designated  employer  representative. 


(2)  Such  transmission  may  be  in 
writing,  in  person  or  by  telephone  or 
electronic  means,  but  the  BAT  shall 
ensure  immediate  transmission  to  the 
employer^pf  results  that  require  the 
employer  to  prevent  the  employee  from 
performing  a  safety-sensitive  function. 

(3)  If  the  initial  transmission  is  not  in 
writing  (eig.,  by  telephone),  the 
employer  shall  establish  a  mechanism  to 
verify  theii^entity  of  the  BAT  providing 
the  information^ 

(4)  If  the/initial  transmission  is  not  in 
writing,  the  BAT  shall  follow  the  initial 
transmis^on  by  providing  to  the 
employer  the  employer's  copy  of  the 
breath  alcohol  testing  form.  The 
employer  shall  store  the  information  so 
as  to  ensure  that  confidentiaUty  is 
maintained  as  required  by  §  40.81. 

§  40.67  Refusafs  to  test  and  uncompleted 
tests. 

(a)  Refusal  by  an  employee  to 
complete  and  sign  the  breath  alcohol 
testing  form  (Step  2).  to  provide  breath, 
to  provide  an  adequate  amount  of 
breath,  or  otherwise  to  cooperate  with 
the  testing  process  in  a  way  that 
prevents  the  completion  of  the  test, 
shall  be  noted  by  the  BAT  in  the 
remarks  section  of  the  form.  The  testing 
process  shall  be  terminated  and  the  BAT 
shall  immediately  notify  the  employer. 

(b)  If  a  screening  or  confirmation  test 
cannot  be  completed,  or  if  an  event 
occurs  that  would  invalidate  the  test, 
the  BAT  shall,  if  practicable,  begin  a 
new  screening  or  confirmation  test,  as 
applicable,  using  a  new  breath  alcohol 
testing  form  with  a  new  sequential  test 
nimiber  (in  the  case  of  a  screening  test 
conducted  on  an  EBT  that  meets  the 
requirements  of  §  40.53(b)  or  in  the  case 
of  a  confirmation  test). 

§  40.69  Inability  to  provide  an  adequate 
amount  of  breattt. 

(a)  This  section  sets  forth  procedures 
to  be  followed  in  any  case  in  which  an 
employee  is  imable,  or  alleges  that  he  or 
she  is  unable,  to  provide  an  amount  of 
breath  sufficient  to  permit  a  valid  breath 
test  because  of  a  medical  condition. 

(b)  The  BAT  shall  again  instruct  the 
employee  to  attempt  to  provide  an 
adequate  amount  of  breath.  If  the 
employee  refuses  to  make  the  attempt, 
the  BAT  shall  inunediately  inform  the 
employer. 

(c)  Ii  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  BAT  shall  so  note  in  the 
"Remarks"  section  of  the  breath  alcohol 
testing  form  and  immediately  inform  the 
employer. 

(d)  Ii  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  employer  shall  proceed  as 
follows: 
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(1)  (Reserved] 

(2)  Hie  employer  shall  direct  the 
employee  to  obtain,  as  soon  as  practical 
£ifter  the  attempted  provision  of  breath, 
an  evaluation  from  a  licensed  physician 
who  is  acceptable  to  the  employer 
concerning  the  employee's  medical 
ability  to  provide  an  adequate  amount  of 
breath. 

(i)  If  the  physician  determines,  in  his 
or  her  reasonable  medical  judgment, 
that  a  medical  condition  has,  or  with  a 
high  degree  of  probability,  could  have, 
precluded  the  employee  from  providing 
an  adequate  amount  of  breath,  the 
employee's  failure  to  provide  an 
adequate  amount  of  breath  shall  not  be 
deemed  a  refusal  to  take  a  tesL  The 
physician  shall  provide  to  the  employer 
a  vko-itten  statement  of  the  basis  for  his 
or  her  conclusion. 

(ii)  If  the  licensed  physician,  in  his  or 
her  reasonable  medical  Judgment,  is 
unable  to  make  the  determination  set 
forth  in  paragraph  (d)(2)(i)  of  this 
section  the  employee's  failure  to 
provide  an  adequate  amoimt  of  breath 
shall  be  regarded  as  a  refusal  to  take  a 
test.  The  licensed  physician  shall 
provide  a  written  statement  of  the  basis 
for  his  or  her  conclusion  to  the 
employer. 

§§40.71-40.-77  [Reserved] 

§40.79  Invalid  tests. 

(a)  A  breath  alcohol  test  shall  be 
invalid  imder  the  foUovmig 
circumstances: 

(1)  The  next  external  calibration 
check  of  an  EBT  produces  a  result  that 
differs  by  more  than  the  tolerance  stated 
in  the  QAP  from  the  known  value  of  the 
test  standard.  In  this  event,  every  test 
result  of  0.02  or  above  obtained  on  the 
device  since  the  last  valid  external 
cahbration  check  shall  be  invalid; 

(2)  The  BAT  does  not  observe  the 
minimiun  15-minute  waiting  period 
prior  to  the  confirmation  test,  as 
provided  in  §  40.65(b); 

(3)  The  BAT  does  not  perform  an  air 
blank  of  the  EBT  before  a  confirmation 
test,  or  an  air  blank  does  not  result  in 

a  reading  of  0.00  prior  to  or  after  the 
administration  of  the  test,  as  provided 
in  §  40.65; 

(4)  The  BAT  does  not  sign  the  form 
as  required  by  §§  40.63  and  40.65; 

(5)  The  BAT  has  failed  to  note  on  the 
remarks  section  of  the  form  that  the 
employee  has  failed  or  refused  to  sign 
the  form  following  the  recording  or 
printing  on  or  attachment  to  the  form  of 
the  test  result; 

(6)  An  EBT  fails  to  print  a 
confirmation  test  result;  or 


(7)  On  a  confirmation  test  and.  where 
applicable,  on  a  screening  test,  the 
sequential  test  number  or  alcohol 
concentration  displayed  on  the  EBT  is 
not  the  same  as  the  sequential  test 
niunber  or  alcohol  concentration  on  the 
printed  result. 

(b)  (Reserved) 

§  40.81   Availability  and  disclosure  of 
alcohol  testing  Information  at>out  Individual 
employees. 

(a)  Employers  shall  maintain  records 
in  a  seciu'e  manner,  so  that  disclosure  of 
information  to  imauthorized  persons 
does  not  occur. 

(b)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  the  records  required  to  be 
maintained  by  this  part  or  by  EXDT 
agency  alcohol  misuse  rules. 

(c)  An  employee  subject  to  testing  is 
entitled,  upon  written  request,  to  obtain 
copies  of  any  records  pertaining  to  the 
employee's  use  of  alcohol,  including 
any  records  pertaining  to  his  or  her 
alcohol  tests.  The  employer  shall  . 
promptly  provide  the  records  requested 
by  the  employee.  Access  to  an 
employee's  records  shall  not  be 
contingent  upon  payment  for  records 
other-than  those  specifically  requested. 

(d)  Each  employer  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  and 
DOT  agency  alcohol  misuse  rules  to  the 
Secretary  of  Transportation,  any  DOT 
agency  with  regulatory  authority  over 
the  employer,  or  a  state  agency  with 
regulatory  authority  over  the  employer 
(as  authorized  by  DOT  agency 
regidations). 

(e)  When  requested  by  the  Secretary 
of  Transportation,  any  DOT  agency  with 
regulatory  authority  over  the  employer, 
or  a  state  agency  with  regulatory 
authority  over  the  employer  (as 
authorized  by  DOT  agency  regulations), 
each  employer  shall  make  available 
copies  of  all  results  for  employer 
alcohol  testing  conducted  under  the 
requirements  of  this  part  and  any  other 
information  pertaining  to  the  employer's 
alcohol  misuse  prevention  program.  The 
information  shall  include  name-specific 
alcohol  test  results,  records  and  reports. 

(f)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  an  employer 
shall  disclose  information  related  to  the 
employer's  administration  of  any  post- 
accident  alcohol  tests  administered 
following  the  accident  under 
investigation. 


(g)  An  employer  shall  make  records 
available  to  a  subsequent  employer 
upon  receipt  of  a  written  request  from 
a  covered  employee.  Disclosure  by  the 
subsequent  employer  is  permitted  only 
as  expressly  authorized  by  the  terms  of 
the  employee's  written  request. 

(h)  An  emplojrer  may  disclose 
information  required  to  be  maintained 
imder  this  part  pertaining  to  a  covered 
employee  to  mat  employee  or  to  the 
decisionmakeil  in  aHawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  ^dividual,  and  arising 
fix>m  the  results  of  an  alcohol  test 
administered  under  the  requirements  of 
this  part,  or  bom  the  employer's 
determination  that  the  employee 
engaged  in  conduct  prohibited  by  a  DOT 
agency  alcohdl  nlisuse  regulation 
(including,  but  not  limited  to.  a  worker's 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee).  .^i 

(i)  An  employer  shall  release 
information  regarding  a  covered 
employee's  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  is  permitted 
only  in  accordance  with  the  terms  of  the 
employee's  consent 

§  40.83  Maintenance  and  disclosure  of 
records  concerning  EBTsand  BATs. 

(a)  Ekch  employer  or  its  agent  shall 
maintain  the  following  records  for  two 

years: 

(1)  Records  of  the  inspection  and 
maintenance  of  each  EBT  used  in 
employee  testing; 

(2)  Dociunentation  of  the  employer's 
compliance  with  the  QAP  for  each  EBT 
it  uses  for  alcohol  testing  under  tbis 
part; 

(3)  Records  of  the  training  and 
proficiency  testing  of  each  BAT  used  in 
employee  testing; 

(4)  The  log  books  required  by 
§  40.59(c). 

(b)  Each  employer  or  its  agent  shall 
maintain  for  five  years  records 
pertaining  to  the  calibration  of  each  EBT 
used  in  alcohol  testing  under  this  part, 
including  records  of  the  results  of 
external  calibration  diecks. 

(c)  Records  required  to  be  maintained 
by  this  section  shall  be  disclosed  on  the 
same  basis  as  provided  in  §  40.81. 

Appendix  A  to  Subpart  C  of  Part  40 — 
The  Breath  Alcohol  Testing  FcMrm 

BILUNQ  CODE  4910-e3-U 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

ITHE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  Of  COPY  3] 


*■  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.  Employee  Name_ 


(PRINT)  (Pint.  M.I..  LmI) 


B.  SSN  or  Employee  ID  No. 


C.  Employer  Namc,_ 
Address,  & 
Telephone  No. 


J  L 


Tekphone  Number 

D.  Reason  for  Test:  □  Pre-employment  □  Random  □  Reasonable  Suspicion/Cause  □  Post-accident  D  Return  to.Dut)'  □  Follow-up 


►  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.S.  Department  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 


I 


Siga»xun  of  Employee  >       Date      MoDZh      Day  Year 


►  STEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  certifi'  that  1  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U  S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  1  am  qualified  to  operate  the  testing  devices  identified, 
and  thai  the  results  are  as  recorded. 

Screening  tc^t'  Complete  only  if  the  testing  device  is  not  designed  to  print  the  following. 

AM 

  PW   


Teal  No.  Teating  Device  Name  Teatin{  Device  Serial  Number  Time  Reaull 

Confirmation  test:       Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 

Remarks:   


(PRINT)  Breath  Alcohol  Technician'!  Name  (Fint.  M.I. .  Laat)  Signature  of  Breath  Alcohol  Technician  Date      Month      Day  Year 


►  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  I  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater. 


Signaiurc  of  Emploj-ee  Dale      Month      Day  Year 


COPY  1  -  ORIGINAL  -  BREATH  ALCOHOL  TECHNICIAN  RETAINS 
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AFFIX  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMPER-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMPER-EVBDENT  TAPE 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Public  reporting  burtlcD  for  lh»  csOcdloa  of  mfonnMia*  b  ctf  imaled  for  tmth  rapoodcal  lo  mrmfr.  I  mbnttltrnftoyt,  4  Binu(«^mtb  Akehel  Tecfaniou. 
IsdivUuab  may  wnd  cohibmoU  rcg*nliii«  Ibcw  bardco  otimalc*,  or  aay  otbcr  ••pcd  ot  Ihb  ralkdioe  af  lalotmtthu,  iodudiBi  •atiatiou  for  rcdudaf  Ibc 
banl«B,  Is  L'.S.  Department  of  Truepoitdion,  Dni«  Ehforceseal  and  Proiram  CoapUane*,  Room  M04, 400  Scrcalb  St..  SW,  WaiUniloa,  D.C.  20590  or 
Omce  of  Management  and  Budget,  Papenrark  Kedwlioo  Project,  Room  3001 , 725  Scvenlccnib  St.,  NW,  WaiUatloB,  D.C.  20503. 


COPY  1  -  ORIGINAL  -  BREATH  ALCOHOL  TECHNICL^N  RETAINS 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[WE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY. 3] 


*-  STEP  1:  TO  BE  COMH.ETED  BY  BREATH  ALCOHOL  TECHNICL^N 


A.  En^loyec  Name_ 


(PRINT)  (Finu  M.I..  Lut) 


B.  SSN  or  Employee  ID  No._ 


C.  Employer  Namc,_ 
Addrcu,  & 
Telephone  No. 


± 


Telepltone  Nundter. 

D.  Reason  for  Test:  □  Pre-employment  G  Random  □  Reasonable  Suspicion/Cause  D  Post-accident  D  Return  to  Duty  □  Follow-up 


►  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify'  that  I  am  about  to  submit  to  breath  alcohol  testing  required  by  U.S.  Department  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 


I 


Sifnature  of  Employee 


Ditc      Month      Day  Year 


>  STEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  certify  that  1  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 


Complete  only  V  the  testing  device  is  not  designed  to  print  the  following. 


Screening  test: 

AM 

  PM   

Teat  No.  Teati&g  Device  Name  Teatrnf  Device  Serial  Number  Time  Rcauh 

Confirmation  test:      Confirmation  test  results  MUST  be  affixed  to  the  back  of  each  copy  of  this  form. 
Remarks: 


(PRINT)  Breath  Alcohol  Tecfanician'i  Name  (Fint.  M.I..  Last) 


Signature  of  Breath  Alcohol  Technician 


Date      Month      Day  Year 


»•  STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  I  understand  that  I  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater. 


I 


Sifnature  of  Employee 


Date      Month      Day  Year 


COPY  2  -  EMPLOYEE  RETAINS 
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AFFIX  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMPER-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


VSt  TAMPER-EVIDENT  TAPE 


Privacy  Act  Statanent 

(cpplicmMe  ia  dKMC  ate*  where  ~— t"*^***  Bnalb  Alcohol  Jcttiat  Fonn*  in  rduied  n  ■  Fedenl  Prrncy  Ad  lyMan  of  nconU) 
Except  for  your  Soci*l  Security  Number  (SSN).  •ubmiwiao  of  liie  Bfonmtioii  oo  Ihc  fratM  tide  of  (ha  fonn  ■•  miodalofy .  Incamplete  MbmiMioa  of  the  mfonutkn.  ftihire 
lo  provide  us  adequate  breath  iprriiiifti  for  lestinf  wMkM  ■  valid  medical  cxphouioo,  eo(a('><     conduct  thai  clearly  ofaatnieti  the  leadaf  preocaa.  or  (aihire  to  ai(n  the 
eertificatioo  ataieiiKBii  oo  the  fraoi  aide  of  Ihia  form  may  mih  in  delay  or  denial  of  your  application  for  anployment/appoanmenl.your  nability  lo  reaume  performing 
aafety-aeaiitive  dutiea.  ranova]  from  a  aafoy-aeaaitivc  poaiboo,  or  other  diaciplioafy  actioo. 


lie  authority  for  obtaininf  the  breath  apecBKB  required  by  the  U.S.  Departtnent  of  Tnaapoitalioo  ia  the  Oranibua  Tnaaponatioa  Employee  T"*"*!  Ac*  of  1991,  Pub.  L. 
102-143.  Title  V.  Tbc  principal  purpoae  for  which  the  mfoimatioo  aoufhl  ia  to  be  uaed  ia  to  eaaurc  that  you  have  aufamined  to  breath  alcohol  teatin(  and  to  oiaure  that  you 
ait  promptly  notified  ia  the  event  of  aonooopliancc  with  the  U.S.  Dcpanmeol  of  Ttmoaportatioo  breath  alcohol  teatinf  fequiramam. 

Submiaaioo  of  your  SSN  ia  not  required  by  kw  and  ia  vokolary .  If  you  object  to  the  uac  of  your  SSN  ia  Ihia  form,  you  will  not  be  denied  any  ri|bt,  bcacfit,  or  pfivilefe 
provided  by  law;  a  aubatitutc  number  or  other  identifier  will  be  aaaigiied. 

The  bfofmatioo  provided  m  thia  form  may  be  diacloaed,  aa  a  routine  uac,  to  a  Federal,  State,  or  local  afcncy  for  authorized  invc«ti(ativcor  enforoonentpuipoaea  orto  a 
court  or  an  adminiitrative  tribunal  when  the  Govenunent  or  one  of  ila  a|caciea  ia  a  party  to  a  judicial  proceed  ing  before  (he  court  or  aivoived  in  adminiRntive  prooeedin(a 
before  the  tribunal. 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320J1) 

PubBe  repoftinc  bordeo  for  tlua  coUedioii  of  Infonaatioa  ia  artlmalcd  for  each  reapoodeoi  to  arerates  t  mioiita/cnplayc*,  4  minAca/Breatb  Akoboi  Teefaniciaii. 
Individuala'Biay'aeDd.eommeDla  rtcardin(  tbeae  harden  adfanalea,  or  any  other  aapeel  of  thia  coOedtoB  of  hifonuflott;  ineladii^  abgtcittoBa  for  rcdacin(  the 
burden,  lo  U.S.  Department  of  Tnuuportalioa,  Dra|  Eaforecnical  and  Profram  Complianec,  Room  9404, 400  Screnth  SL,.SW.  WaaUnCIOB.  IXC.  20590  or 
.O(Ik^;0jt;Ma^emei>l  and  Bodtel,  Paperwork  Reduction  Project,  Room  3001,  725  ScTcnlccnlh  St.,  f<W,  Wa  - 


COPY  2  -  EMPLOYEE  RETAINS 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  msmvcnoNs  for  completing  this  form  are  on  the  back  of  copy  31 


STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICLVN 


A. 

Employee  Name 

(PRINT)  (Fnt.  M.I..  LmI) 

B. 

SSN  or  Emolovee  ID  No. 

C. 

Employer  Name, 

Addrest,  & 
Telephone  No. 

(  y 

D. 

Reason  for  Test:  □  Pre-employment  □  Random  □  Reasonable  Suspicion/Cause 

Tekphooe  Nienbcf 
□  Post-accident  □  Return  to  Duty  □  FoUow-up 

f  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 

/  certify  that  I  am  about  to  submb  to  breath  alcohol  testing  required  by  U.S.  Departmera  of  Tratt^wrtation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 

.  .  .  .   I  t 

Sifoaturc  of  Employee  .  I)*u      Moodi      Day  Ycar~ 

»  STEP  3;  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN  

/  certify  that  I  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  ivith  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Part  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Scrmiing  test:  Complete  onW  if  the  testing  device  is  not  designed  to  print  the  following. 

AM 

 :  —         ■  m   

Tcx  No.  Teatiof  Device  Nime  TcMiag  Device  Semi  Number  Tine  Reniil 

Connrmatioa  test:      Conflnnation  test  results  MUST  be  afTued  to  the  back  of  each  copy  of  this  form. 

Remarks:   -   ;  ■  


■■           ■  .  .   '     ,     .  -  .  /  / 

(PRINT)  Bretfh  Alcohol  Tecfaniciia'i  Name  (Hnt.  M.I. .  U*0                    SignMure  of  Bnalh  Alcohol  Tectiniciaa  Dale      Moolb      Day  Year 

»  STEP  4;  TO  BE  COMPLETED  BY  EMPLOYEE  "  

1  certify  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.  J  understand  that  I  must  not 
drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater. 

 \   •     '    i      I  ' 

Sifsalufc  of  Employee  Dale      Moalh      Day  Year 


COPY  3  -  FORWARD  TO  THE  EMPLOYER 
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AFFIX  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE) 


USE  TAMPER-EVIDENT  TAPE 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMTCR-EVIDENT  TAPE 


INSTRUCnONS  FOR  COMPLETINa  THE  U.S.  DEPAim^ENT  OF  TRANSroRTATK)N  BREATH  A1XX)H^ 

NOTE:  Use  a  ballpoint  pen,  press  bard,  and  check  ail  copies  for  legibility. 

STEP  1    The  Breith  Alcohol  Technician  (BAT)  completet  Ihe  infonnilioa  required  in  thii  Mep.  Be  aire  to  orinl  the  employee 'i  neme  tnd  '■beck  ilte  box 
identifying  the  ruion  for  the  tesL 

NOTE:  If  the  employee  refuses  to  provide  SSN  or  I.D.  number,  be  cure  to  indicate  this  in  the  remarks 
section  in  STEP  3.  Proceed  with  STEP  2. 

STEP  2    Instruct  the  employee  to  read,  lign,  lod  date  the  einployec  ceitificitioo  lUtenienl  in  STEP  2. 

NOTE:  If  the  employee  refuses  to  sign  the  certification  statement,  jjo  sSt  proceed  yirfh  die  akohot  test. 
Contact  the  designated  employer  representative. 

STEP  3    The  Breath  Alcohol  Technician  (BAT)  completea  the  information  required  in  thia  step.  After  conductiiig  Ihe  alcohol  acreeniag  test,'  do  the  foUowing- 
(u  ■pproptiale): 

If  the  breath  testing  device  used  in  conducting  the  Kreening  lest  js  n^  capable  of  printing  the  Kreening  test  information  located  on  the  front 
of  this  form  (test  number,  testing  device  rume,  testing  device  serial  number,  time  of  test  and  resuha),  complete  Ihia  information  in  the  tptit 
provided  on  the  front  of  this  form, 

NOTE:  Be  sure  to  enter  the  result  of  the  test  exactly  as  it  is  indicated  on  the  breath'testing  device,  i.e., 
0.00,  0.02,  0.04,  etc.  / 
OR,  If  the  breath  testing  device  used  in  conducting  the  screening  test  js  capable  of  printing  the  acreemr^  lest,  informalioo  located  on  Ihe 
front  of  this  form,  affix  the  printed  infetmatioo  in  the  space  provided  above.  Be  sure  to  use  tanroer-evident  tn>«. 

If  the  results  of  the  screening  lest  are  less  than  0.02,  print,  sign  your  name,  and  enter  today's  dale  in  the  apace  proYided.  Go  to  STEP  4'.  .' 

If  Ihe  results  of  the  screening  test  are  0.02  or  greater,  a  confirmation  test  must  be  administered  in  accotdaace  with  DOT  regulation*.  An 
EVIDENTIAl.  BREATH  I  fcs  I  iNO  device  that  is  capable  of  printing  confirmation  lest  information  must  be  tised  ia  conducting  this  lest. 

After  conducting  the  alcohol  confirmation  lest,  affix  the  printed  information  in  the  space  provided  above.  Bf  sure  ]2  usf  tempeT.evideBt  tape. 

Prim,  sign  your  name,  and  enter  the  date  in  the  space  provided.  Co  to  STEP  4. 

STEP  4    Instruct  the  employee  to  read,  sign,  and  date  the  employee  certificalion  statement  in  STEP  4. 

-NOTE:  If  the  employee  refuses  to  sign  the  certification  statement  in  STEP  4,  be  sure  to  indicate  this  in  the 
remarks  section  in  STEP  3. 

Retain  Copy  1  (white  page)  for  BAT  rftcords. 
Give  Copy  2  (green  page)  to  the  employee. 
Forward  Copy  3  (blue  page)  to  the  eii5)loycr. 


PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320J1) 

PubUc  reporting  bunko  for  this  coUcctioii  of  infbnutioii  is  otinuted  for  each  rcqnodcnt  to  arcrage:  1  Binate/cmpioycc,  4  auBUlca/Brcath  Alcofaol  Teduician. 
IndiTiduala  majl  wsd  couuoaiU  rq|*rdin«  tbcae  burden  ctfimaica,  or  any  otbcr  aspcd  of  this  coUocSioa  of  infamatioa,  hrlniliin  smgtlni  (or  riJarim  Ibr  - 
hirdn,  to  L'.S.  DrpntnaiS  ol  Tnuuportattan,  Drag  tatontaeid  tai  Pragraan  CompUanc*.  Koeat  MM,  4M  S«*<«b  St.,  SW,:  WaAinglon,  D.C.  20590 w 
Oflkt  of  Matogenwl  and  Budget,  P»p«r—rk  Jtt*icti«a  PM»>«el.  Room  3001 . 715  Scrwaeeoth  St.,  KW.  WaAingten,  D.C.  a0503. 

COPY  3  -  FORWARD  TO  T«E  EMPLOYER 


[PR  Doc.  94-2030  Filed  2-3-94;  1:00  pmj 

BIUJNG  CODE  4»10-62-& 


49  CFR  Part  40  (December  1, 1989) 


49  CFR  PART  40 
PROCEDURES  FOR  TRANSPORTATION  WORKPLACE 
DRUG  TESTING  PROGRAMS 


Sec. 

40.1  Applicability 

40.3  Definitions 

40.5-40.19  {Reserved} 

40.21  The  drugs 

40.23  Preparation  for  testing 

40.25  Specimen  collection  procedures 

40.27  Laboratory  personnel 

40.29  Laboratory  analysis  procedures 

40.31  Quality  assurance  and  quality  control 

40.33  Reporting  and  review  of  results 

40.35  Protection  of  employee  records 

40.37  Individual  access  to  test  and  laboratory  certification  results 
40.39  Use  of  DHHS-certified  laboratories 

Appendix  A  TO  PART  40-DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 

AUTHORITY:  49  U.S.C.  102,  301,  322 

Source:  54  FR  49866,  Dec.  1,  1989,  unless  otherwise  noted. 


§  40.1  Applicability 

This  part  applies  to  transportation  employers  (including  self-employed  individuals)  conducting 
drug  urine  testing  programs  pursuant  to  regulations  issued  by  agencies  of  the  Department  of 
Transportation  and  to  such  transportation  employers'  officers,  employees,  agents  and  contract- 
ors, to  the  extent  and  in  the  manner  provided  in  DOT  agency  regulations. 

§  403  Definitions 

For  purposes  of  this  part  the  following  definitions  apply: 
Aliquot.  A  portion  of  a  specimen  used  for  testing. 

Blind  sample  or  blind  performance  test  specimen.  A  urine  specimen  submitted  to  a  laboratory 
for  quality  control  testing  purposes,  with  a  fictitious  identifier,  so  that  the  laboratory  cannot 
distinguish  it  from  employee  specimens,  and  which  is  spiked  with  known  quantities  of  specific 
drugs  or  which  is  blank,  containing  no  drugs. 

Chain  of  custody.  Procedures  to  account  for  the  integrity  of  each  urine  specimen  by  tracking 
its  handling  and  storage  from  point  of  specimen  collection  to  final  disposition  of  the  specimen. 
These  procedures  shall  require  that  an  appropriate  drug  testing  custody  form  (see  §40.23(a)) 
be  used  from  time  of  collection  to  receipt  by  the  laboratory  and  that  upon  receipt  by  the 
laboratory  an  appropriate  laboratory  chain  of  custody  form(s)  account(s)  for  the  sample  or 
sample  aliquots  within  the  laboratory. 


1 


Collection  container.  A  container  into  which  the  employee  urinates  to  provide  the  urine 
sample  used  for  a  drug  test. 

Collection  site.  A  place  designated  by  the  employer  where  individuals  present  themselves  for 
the  purpose  of  providing  a  specimen  of  their  urine  to  be  analyzed  for  the  presence  of  drugs. 

Collection  site  person.  A  person  who  instructs  and  assists  individuals  at  a  collection  site  and 
who  receives  and  makes  an  initial  examination  of  the  urine  specimen  provided  by  those 
individuals. 

Confirmatory  test.  A  second  analytical  procedure  to  identify  the  presence  of  a  specific  drug  or 
metabolite  which  is  independent  of  the  initial  test  and  which  uses  a  different  technique  and 
chemical  principle  from  that  of  the  initial  test  in  order  to  ensure  reliability  and  accuracy.  (Gas 
chromatography/mass  spectrometry  (GC/MS)  is  the  only  authorized  confirmation  method  for 
cocaine,  marijuana,  opiates,  amphetamines,  and  phencyclidine.) 

DHHS.  The  Department  of  Health  and  Human  Services  or  any  designee  of  the  Secretary, 
Department  of  Health  and  Human  Services. 

DOT  agency.  An  agency  (or  "operating  administration")  of  the  United  States  Department  of 
Transportation  administering  regulations  requiring  compliance  with  this  part,  including  the 
United  States  Coast  Guard,  the  Federal  Aviation  Administration,  the  Federal  Railroad 
Administration,  the  Federal  Highway  Administration,  the  Urban  Mass  Transportation 
Administration  and  the  Research  and  Special  Programs  Administration. 

Employee.  An  individual  designated  in  a  DOT  agency  regulation  as  subject  to  drug  urine 
testing  and  the  donor  of  a  specimen  under  this  part.  As  used  in  this  part  "employee"  includes 
an  applicant  for  employment.  "Employee"  and  "individual"  or  "individual  to  be  tested"  have 
the  same  meaning  for  purposes  of  this  part. 

Employer.  An  entity  employing  one  or  more  employees  that  is  subject  to  DOT  agency  regula- 
tions requiring  compliance  with  this  part.  As  used  in  this  part,  "employer"  includes  an  indus- 
try consortium  or  joint  enterprise  comprised  of  two  or  more  employing  entities,  but  no  single 
employing  entity  is  relieved  of  its  responsibility  for  compliance  with  this  part  by  virtue  of 
participation  in  such  a  consortium  or  joint  enterprise. 

Initial  test  (also  known  as  screening  test).  An  immunoassay  screen  to  eliminate  "negative"  urine 
specimens  from  further  consideration. 

Medical  Review  Officer  (MRO).  A  licensed  physician  responsible  for  receiving  laboratory 
results  generated  by  an  employer's  drug  testing  program  who  has  knowledge  of  substance 
abuse  disorders  and  has  appropriate  medical  training  to  interpret  and  evaluate  an  individual's 
confirmed  positive  test  result  together  with  his  or  her  medical  history  and  any  other  relevant 
biomedical  information. 

Secretary.  The  Secretary  of  Transportation  or  the  Secretary's  designee. 
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Shipping  container.  A  container  capable  of  being  secured  with  a  tamper  proof  seal  that  is  used 
for  transfer  of  one  or  more  specimen  bottle(s)  and  associated  documentation  from  the  collec- 
tion site  to  the  laboratory. 

Specimen  bottle.  The  bottle  which,  after  being  labeled  and  sealed  according  to  the  procedures 
in  this  part,  is  used  to  transmit  a  urine  sample  to  the  laboratory. 

§§  40^-4019  [Reserved] 

§  40.21  The  drugs 

(a)  DOT  agency  drug  testing  programs  require  that  employers  test  for  marijuana,  cocaine, 
opiates,  amphetamines  and  phencyclidine. 

(b)  An  employer  may  include  in  its  testing  protocols  other  controlled  substances  or  alcohol 
only  pursuant  to  a  DOT  agency  approval,  if  testing  for  those  substances  is  authorized 
under  agency  regulations  and  if  the  DHHS  has  established  an  approved  testing  protocol 
and  positive  threshold  for  each  such  substance. 

(c)  Urine  specimens  collected  under  DOT  agency  regulations  requiring  compliance  with 
this  part  may  only  be  used  to  test  for  controlled  substances  designated  or  approved  for 
testing  as  described  in  this  section  and  shall  not  be  used  to  conduct  any  other  analysis 
or  test  unless  otherwise  specifically  authorized  by  DOT  agency  regulations. 

(d)  This  section  does  not  prohibit  procedures  reasonably  incident  to  analysis  of  the  speci- 
men for  controlled  substances  (e.g.,  determination  of  pH  or  tests  for  specific  gravity, 
creatinine  concentration  or  presence  of  adulterants). 

§  40.23  Preparation  for  testing 

The  employer  and  certified  laboratory  shall  develop  and  maintain  a  clear  and  well-doc- 
umented procedure  for  collection,  shipment,  and  accessioning  of  urine  specimens  under  this 
part.  Such  a  procedure  shall  include,  at  a  minimum,  the  following: 

(a)     Utilization  of  a  standard  drug  testing  custody  and  control  form  (carbonless  manifold). 
The  form  shall  be  a  multiple-part,  carbonless  record  form  with  an  original  (copy  1),  and 
a  "second  original"  (copy  2),  both  of  which  shall  accompany  the  specimen  to  the  labora- 
tory. Copies  shall  be  provided  for  the  Medical  Review  Officer  (copy  3,  to  go  directly  to 
the  MRO),  the  donor  (copy  4),  the  collector  (copy  5),  and  the  employer  representative 
(copy  6).  If  the  employer  desires  to  exercise  the  split  sample  option,  then  an  additional 
copy  of  the  urine  custody  and  control  form  is  required.  This  copy  (copy  7)  shall  be  the 
"split  specimen  original,"  and  is  to  accompany  the  split  specimen  to  the  same  lab,  a 
second  lab,  or  an  employer  storage  site.  There  must  be  a  positive  link  established 
between  the  first  specimen  and  the  split  specimen  through  the  specimen  identification 
number;  the  split  specimen  identification  number  shall  be  an  obvious  derivative  of  the 
first  specimen  identification  number.  The  form  should  be  a  permanent  record  on  which 
identifying  data  on  the  donor,  and  on  the  specimen  collection  and  transfer  process,  is 
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retained.  The  form  shall  be  constructed  to  display,  at  a  minimum,  the  following  ele- 
ments, which  shall  appear  on  its  respective  parts  as  indicated: 

(1)      The  following  information  shall  appear  on  all  parts  of  the  form: 


(i)  A  preprinted  specimen  identification  number,  which  shall  be  unique 
to  the  particular  collection.  If  the  split  sample  option  is  exercised,  the 
preprinted  specimen  identification  number  for  split  specimen  shall  be 
an  obvious  derivative  of  the  first  specimen;  e.g.,  first  specimen  identi- 
fication number  suffixed  "A,"  split  specimen  suffixed  "B." 

(ii)  A  block  specifying  the  donor's  employee  identification  number  or 
Social  Security  number,  which  shall  be  entered  by  the  collector. 

(iii)  A  block  specifying  the  employer's  name,  address,  and  identification 
number. 


(iv)  A  block  specifying  the  Medical  Review  Officer's  name  and  address. 

(v)  Specification  for  which  drugs  the  specimen  identified  by  this  form  will 
be  tested. 


(vi)  Specification  for  the  reason  for  which  this  test  conducted  (pre- 
employment,  random,  etc.),  which  shall  be  entered  by  the  collector. 

(vii)  A  block  specifying  whether  or  not  the  collector  read  the  temperature 
within  4  minutes,  and  then  notation,  by  the  collector,  that  the  temper- 
ature of  specimen  just  read  is  within  the  range  of  32.5-37.7C/90.5- 
99.8F;  if  not  within  the  acceptable  range,  an  area  is  provided  to 
record  the  actual  temperature. 

(viii)  A  chain-of-custody  block  providing  areas  to  enter  the  following  infor- 
mation for  each  transfer  of  possession:  Purpose  of  change;  released 
by  (signature/print  name);  received  by  (signature/print  name);  date. 
The  words  "Provide  specimen  for  testing"  and  "DONOR"  shall  be 
preprinted  in  the  initial  spaces. 

(ix)  Information  to  be  completed  by  the  collector:  Collector's  name;  date 
of  collection;  location  of  the  collection  site;  a  space  for  remarks  at 
which  unusual  circumstances  may  be  described;  notation  as  to  whe- 
ther or  not  the  split  specimen  was  taken  in  accordance  with  Federal 
requirements  if  the  option  to  offer  the  split  specimen  was  exercised 
by  the  employer;  and  a  certification  statement  as  set  forth  below  and 
a  signature  block  with  date  which  shall  be  completed  by  the  collector: 

I  certify  that  the  specimen  identified  on  this  form  is  the  speci- 
men presented  to  me  by  the  donor  providing  the  certification 
on  Copy  3  of  this  form,  that  it  bears  the  same  identification 
number  as  that  set  forth  above,  and  that  it  has  been  collected, 
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labelled  and  sealed  as  in  accordance  with  applicable  Federal 
requirements. 

(2)  Information  to  be  provided  by  the  laboratory  after  analysis,  which  shall  appear 
on  parts  1,  2,  and  7  (if  applicable)  of  the  form  only:  Accession  number;  labo- 
ratory name;  address;  a  space  for  remarks;  specimen  results;  and  certification 
statement  as  set  forth  below,  together  with  spaces  to  enter  the  printed  name  and 
signature  of  the  certifying  laboratory  official  and  date: 

I  certify  that  the  specimen  identified  by  this  accession  number 
is  the  same  specimen  that  bears  the  identification  number  set 
forth  above,  that  the  specimen  has  been  examined  upon 
receipt,  handled,  and  analyzed  in  accordance  with  applicable 
Federal  requirements,  and  that  the  results  set  forth  below  are 
for  that  specimen. 

(3)  A  block  to  be  completed  by  the  Medical  Review  Officer  (MRO),  after  the 
review  of  the  specimen,  which  shall  appear  on  parts  1,  2,  and  7  (if  applicable) 
of  the  form  only,  provides  for  the  MRO's  name,  address,  and  certification,  to 
read  as  follows,  together  with  spaces  for  signature  and  date: 

I  have  reviewed  the  laboratory  results  for  the  specimen  iden- 
tified by  this  form  in  accordance  with  applicable  Federal 
requirements.  My  final  determination/verification  is: 

(4)  Information  to  be  provided  by  the  donor,  which  shall  appear  on  parts  3  through 
6  of  the  form  only:  Donor  name  (printed);  daytime  phone  number;  date  of 
birth;  and  certification  statement  as  set  forth  below,  together  with  a  signature 
block  with  date  which  shall  be  completed  by  the  donor: 

I  certify  that  I  provided  my  urine  specimen  to  the  collector; 
that  the  specimen  bottle  was  sealed  with  a  tamper-proof  seal  in 
my  presence;  and  that  the  information  provided  on  this  form 
and  on  the  label  affixed  to  the  specimen  bottle  is  correct. 

(5)  A  statement  to  the  donor  which  shall  appear  only  on  parts  3  and  4  of  the  form, 
as  follows: 

Should  the  results  of  the  laboratory  tests  for  the  specimen 
identified  by  this  form  be  confirmed  positive,  the  Medical 
Review  Officer  will  contact  you  to  ask  about  prescriptions  and 
over-the-counter  medications  you  may  have  taken.  Therefore, 
you  may  want  to  make  a  list  of  those  medications  as  a  "mem- 
ory jogger."  THIS  LIST  IS  NOT  NECESSARY.  If  you 
choose  to  make  a  list,  do  so  either  on  a  separate  piece  of 
paper  or  on  the  back  of  your  copy  (Copy  4— Donor)  of  this 
form -DO  NOT  LIST  ON  THE  BACK  OF  ANY  OTHER 
COPY  OF  THE  FORM.  TAKE  YOUR  COPY  WITH  YOU. 
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A  form  meeting  the  requirements  of  this  paragraph  is  displayed  at  Appendix  A 
to  this  part. 

The  drug  testing  custody  and  control  form  may  include  such  additional  informa- 
tion as  may  be  required  for  billing  or  other  legitimate  purposes  necessary  to  the 
collection,  provided  that  personal  identifying  information  on  the  donor  (other 
than  the  social  security  number)  may  not  be  provided  to  the  laboratory.  Donor 
medical  information  may  appear  only  on  the  copy  provided  to  the  donor. 

Use  of  a  clean,  single-use  specimen  bottle  that  is  securely  wrapped  until  filled 
with  the  specimen.  A  clean,  single-use  collection  container  (e.g.,  disposable  cup 
or  sterile  urinal)  that  is  securely  wrapped  until  used  may  also  be  employed.  If 
urination  is  directly  into  the  specimen  bottle,  the  specimen  bottle  shall  be  provided 
to  the  employee  still  sealed  in  its  wrapper  or  shall  be  unwrapped  in  the  employ- 
ee's presence  immediately  prior  to  its  being  provided.  If  a  separate  collection 
container  is  used  for  urination,  the  collection  container  shall  be  provided  to  the 
employee  still  sealed  in  its  wrapper  or  shall  be  unwrapped  in  the  employee's 
presence  immediately  prior  to  its  being  provided;  and  the  collection  site  person 
shall  unwrap  the  specimen  bottle  in  the  presence  of  the  employee  at  the  time 
the  urine  specimen  is  presented. 

Use  of  a  tamperproof  sealing  system,  designed  in  a  manner  such  to  ensure 
against  undetected  opening.  The  specimen  bottle  shall  be  identified  with  a 
unique  identifying  number  identical  to  that  appearing  on  the  urine  custody  and 
control  form,  and  space  shall  be  provided  to  initial  the  bottle  affirming  its  iden- 
tity. For  purposes  of  clarity,  this  part  assumes  use  of  a  system  made  up  of  one 
or  more  preprinted  labels  and  seals  (or  a  unitary  label/seal),  but  use  of  other, 
equally  effective  technologies  is  authorized. 

(c)  Use  of  a  shipping  container  in  which  the  specimen  and  associated  paperwork  may  be 
transferred  and  which  can  be  sealed  and  initialled  to  prevent  undetected  tampering.  In 
the  split  specimen  option  is  exercised,  the  split  specimen  and  associated  paperwork  shall 
be  sealed  in  a  shipping  (or  storage)  container  and  initialled  to  prevent  undetected 
tampering. 

(d)  Written  procedures,  instructions  and  training  shall  be  provided  as  follows: 

(1)  Employer  collection  procedures  and  training  shall  clearly  emphasize  that  the 
collection  site  person  is  responsible  for  maintaining  the  integrity  of  the  speci- 
men collection  and  transfer  process,  carefully  ensuring  the  modesty  and  privacy 
of  the  donor,  and  is  to  avoid  any  conduct  or  remarks  that  might  be  construed  as 
accusatorial  or  otherwise  offensive  or  inappropriate. 

(2)  A  collection  site  person  shall  have  successfully  completed  training  to  carry  out 
this  function  or  shall  be  a  licensed  medical  professional  or  technician  who  is 
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provided  instructions  for  collection  under  this  part  and  certifies  completion  as 
required  in  this  part 

(1)  A  non-medical  collection  site  person  shall  receive  training  in  compli- 

ance with  this  part  and  shall  demonstrate  proficiency  in  the  applica- 
tion of  this  part  prior  to  serving  as  a  collection  site  person.  A  medi- 
cal professional,  technologist  or  technician  licensed  or  otherwise 
approved  to  practice  in  the  jurisdiction  in  which  the  collection  takes 
place  is  not  required  to  receive  such  training  if  that  person  is  pro- 
vided instructions  described  in  this  part  and  performs  collections  in 
accordance  with  those  instructions. 

(ii)  Collection  site  persons  shall  be  provided  with  detailed,  clear 

instructions  on  the  collection  of  specimens  in  compliance  with  this 
part.  Employer  representatives  and  donors  subject  to  testing  shall 
also  be  provided  standard  written  instructions  setting  forth  their 
responsibilities. 

(3)  Unless  it  is  impracticable  for  any  other  individual  to  perform  this  function,  a 
direct  supervisor  of  an  employee  shall  not  serve  as  the  collection  site  person  for 
a  test  of  the  employee.  If  the  rules  of  a  DOT  agency  are  more  stringent  than 
this  provision  regarding  the  use  of  supervisors  as  collection  site  personnel,  the 
DOT  agency  rules  shall  prevail  with  respect  to  testing  to  which  they  apply. 

(4)  In  any  case  where  a  collection  is  monitored  by  non-medical  personnel  or  is 
directly  observed,  the  collection  site  person  shall  be  of  the  same  gender  as  the 
donor.  A  collection  is  monitored  for  this  purpose  if  the  enclosure  provides  less 
than  complete  privacy  for  the  donor  (e.g.,  if  a  restroom  stall  is  used  and  the  col- 
lection site  person  remains  in  the  restroom,  or  if  the  collection  site  person  is 
expected  to  listen  for  use  of  unsecured  sources  of  water.) 

§  40.25  Specimen  collection  procedures 

(a)     Designation  of  collection  site. 

(1)  Each  employer  drug  testing  program  shall  have  one  or  more  designated  collec- 
tion sites  which  have  all  necessary  personnel,  materials,  equipment,  facilities  and 
supervision  to  provide  for  the  collection,  security,  temporary  storage,  and  ship- 
ping or  transportation  of  urine  specimens  to  a  certified  drug  testing  laboratory. 
An  independent  medical  facihty  may  also  be  utilized  as  a  collection  site  pro- 
vided the  other  applicable  requirements  of  this  part  are  met. 

(2)  A  designated  collection  site  may  be  any  suitable  location  where  a  specimen  can 
be  collected  under  conditions  set  forth  in  this  part,  including  a  properly 
equipped  mobile  facility.  A  designated  collection  site  shall  be  a  location  having 
an  enclosure  within  which  private  urination  can  occur,  a  toilet  for  completion  of 
urination  (unless  a  single-use  collector  is  used  with  sufficient  capacity  to  contain 
the  void),  and  a  suitable  clean  surface  for  writing.  The  site  must  also  have  a 
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source  of  water  for  washing  hands,  which,  if  practicable,  should  be  external  to 
the  enclosure  where  urination  occurs. 

(b)  Security.  The  purpose  of  this  paragraph  is  to  prevent  unauthorized  access  which  could 
compromise  the  integrity  of  the  collection  process  or  the  specimen. 

(1)  Procedures  shall  provide  for  the  designated  collection  site  to  be  secure.  If  a 
collection  site  facility  is  dedicated  solely  to  urine  collection,  it  shall  be  secure  at 
all  times.  If  a  facility  cannot  be  dedicated  solely  to  drug  testing,  the  portion  of 
the  facility  used  for  testing  shall  be  secured  during  drug  testing. 

(2)  A  facility  normally  used  for  other  purposes,  such  as  a  public  rest  room  or  hospi- 
tal examining  room,  may  be  secured  by  visual  inspection  to  ensure  other  per- 
sons are  not  present  and  undetected  access  (e.g.,  through  a  rear  door  not  in  the 
view  of  the  collection  site  person)  is  not  possible.  Security  during  collection 
may  be  maintained  by  effective  restriction  of  access  to  collection  materials  and 
specimens.  In  the  case  of  a  public  rest  room,  the  facility  must  be  posted  against 
access  during  the  entire  collection  procedure  to  avoid  embarrassment  to  the 
employee  or  distraction  of  the  collection  site  person. 

(3)  If  it  is  impractical  to  maintain  continuous  physical  security  of  a  collection  site 
from  the  time  the  specimen  is  presented  until  the  sealed  mailer  is  transferred 
for  shipment,  the  following  minimum  procedures  shall  apply.  The  specimen 
shall  remain  under  the  direct  control  of  the  collection  site  person  from  delivery 
to  its  being  sealed  in  the  mailer.  The  mailer  shall  be  immediately  mailed,  main- 
tained in  secure  storage,  or  remain  until  mailed  under  the  personal  control  of 
the  collection  site  person. 

(c)  Chain  of  custody.  The  chain  of  custody  block  of  the  drug  testing  custody  and  control 
form  shall  be  properly  executed  by  authorized  collection  site  personnel  upon  receipt  of 
specimens.  Handling  and  transportation  of  urine  specimens  from  one  authorized  indi- 
vidual or  place  to  another  shall  always  be  accomplished  through  chain  of  custody  proce- 
dures. Every  effort  shall  be  made  to  minimize  the  number  of  persons  handling 
specimens. 

(d)  Access  to  authorized  personnel  only.  No  unauthorized  personnel  shall  be  permitted  in 
any  part  of  the  designated  collection  site  where  urine  specimens  are  collected  or  stored. 
Only  the  collection  site  person  may  handle  specimens  prior  to  their  securement  in  the 
mailing  container  or  monitor  or  observe  specimen  collection  (under  the  conditions 
specified  in  this  part).  In  order  to  promote  security  of  specimens,  avoid  distraction  of 
the  collection  site  person  and  ensure  against  any  confusion  in  the  identification  of  speci- 
mens, the  collection  site  person  shall  have  only  one  donor  under  his  or  her  supervision 
at  any  time.  For  this  purpose,  a  collection  procedure  is  complete  when  the  urine  bottle 
has  been  sealed  and  initialled,  the  drug  testing  custody  and  control  form  has  been 
executed,  and  the  employee  has  departed  the  site  (or,  in  the  case  of  an  employee  who 
was  unable  to  provide  a  complete  specimen,  has  entered  a  waiting  area). 
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(e)  Privacy. 


(1)  Procedures  for  collecting  urine  specimens  shall  allow  individual  privacy  unless 
there  is  a  reason  to  believe  that  a  particular  individual  may  alter  or  substitute 
the  specimen  to  be  provided,  as  further  described  in  this  paragraph. 

(2)  For  purposes  of  this  part,  the  following  circumstances  are  the  exclusive  grounds 
constituting  a  reason  to  believe  that  the  individual  may  alter  or  substitute  the 
specimen: 

(i)  The  employee  has  presented  a  urine  specimen  that  falls  outside  the 
normal  temperature  range  (32.5° -37.7°  C/90.5° -99.8°  F),  and 

(A)  The  employee  declines  to  provide  a  measurement  of  oral  body 
temperature,  as  provided  in  paragraph  (f)(14)  of  the  part;  or 

(B)  Oral  body  temperature  varies  by  more  than  1°C/1.8°F  from 
the  temperature  of  the  specimen; 

(ii)  The  last  urine  specimen  provided  by  the  employee  (i.e.,  on  a  previous 
occasion)  was  determined  by  the  laboratory  to  have  a  specific  gravity 
of  less  than  1.003  and  a  creatinine  concentration  below  0.2g/L; 

(iii)  The  collection  site  person  observes  conduct  clearly  and  unequivocally 
indicating  an  attempt  to  substitute  or  adulterate  the  sample  (e.g.,  sub- 
stitute urine  in  plain  view,  blue  dye  in  specimen  presented,  etc.);  or 

(iv)  The  employee  has  previously  been  determined  to  have  used  a  con- 
trolled substance  without  medical  authorization  and  the  particular 
test  was  being  conducted  under  a  DOT  agency  regulation  providing 
for  follow-up  testing  upon  or  after  return  to  service. 

(3)  A  higher-level  supervisor  of  the  collection  site  person,  or  a  designated  employer 
representative,  shall  review  and  concur  in  advance  with  any  decision  by  a  collec- 
tion site  person  to  obtain  a  specimen  under  the  direct  observation  of  a  same 
gender  collection  site  person  based  upon  the  circumstances  described  in  sub- 
paragraph (2)  of  this  paragraph. 

(f)      Integrity  and  identity  of  specimen.  Employers  shall  take  precautions  to  ensure  that  a 
urine  specimen  is  not  adulterated  or  diluted  during  the  collection  procedure  and  that 
information  on  the  urine  bottle  and  on  the  urine  custody  and  control  form  can  identify 
the  individual  from  whom  the  specimen  was  collected.  The  following  minimum  precau- 
tions shall  be  taken  to  ensure  that  unadulterated  specimens  are  obtained  and  correctly 
identified: 

(1)      To  deter  the  dilution  of  specimens  at  the  collection  site,  toilet  bluing  agents 

shall  be  placed  in  toilet  tanks  wherever  possible,  so  the  reservoir  of  water  in  the 
toilet  bowl  always  remains  blue.  Where  practicable,  there  shall  be  no  other 
source  of  water  (e.g.,  shower  or  sink)  in  the  enclosure  where  urination  occurs. 


9 


If  there  is  another  source  of  water  in  the  enclosure  it  shall  be  effectively  secured 
or  monitored  to  ensure  it  is  not  used  as  a  source  for  diluting  the  specimen. 

When  an  individual  arrives  at  the  collection  site,  the  collection  site  person  shall 
ensure  that  the  individual  is  positively  identified  as  the  employee  selected  for 
testing  (e.g.,  through  presentation  of  photo  identification  or  identification  by  the 
employer's  representative).  If  the  individual's  identity  cannot  be  established,  the 
collection  site  person  shall  not  proceed  with  the  collection.  If  the  employee 
requests,  the  collection  site  person  shall  show  his/her  identification  to  the 
employee. 

If  the  individual  fails  to  arrive  at  the  assigned  time,  the  collection  site  person 
shall  contact  the  appropriate  authority  to  obtain  guidance  on  the  action  to  be 
taken. 

The  collection  site  person  shall  ask  the  individual  to  remove  any  unnecessary 
outer  garments  such  as  a  coat  or  jacket  that  might  conceal  items  or  substances 
that  could  be  used  to  tamper  with  or  adulterate  the  individual's  urine  specimen. 
The  collection  site  person  shall  ensure  that  all  personal  belongings  such  as  a 
purse  or  briefcase  remain  with  the  outer  garments.  The  individual  may  retain 
his  or  her  wallet.  If  the  employee  requests  it,  the  collection  site  personnel  shall 
provide  the  employee  a  receipt  for  any  personal  belongings. 

The  individual  shall  be  instructed  to  wash  and  dry  his  or  her  hands  prior  to 
urination. 

After  washing  hands,  the  individual  shall  remain  in  the  presence  of  the  collec- 
tion site  person  and  shall  not  have  access  to  any  water  fountain,  faucet,  soap 
dispenser,  cleaning  agent  or  any  other  materials  which  could  be  used  to  adulter- 
ate the  specimen. 

The  individual  may  provide  his/her  specimen  in  the  privacy  of  a  stall  or  other- 
wise partitioned  area  that  allows  for  individual  privacy.  The  collection  site 
person  shall  provide  the  individual  with  a  specimen  bottle  or  collection  con- 
tainer, if  applicable,  for  this  purpose. 

The  collection  site  person  shall  note  any  unusual  behavior  or  appearance  on  the 
urine  custody  and  control  form. 

In  the  exceptional  event  that  an  employer-designated  collection  site  is  not  acces- 
sible and  there  is  an  immediate  requirement  for  specimen  collection  (e.g.,  cir- 
cumstances require  a  post-accident  test),  a  public  rest  room  may  be  used 
according  to  the  following  procedures:  A  collection  site  person  of  the  same 
gender  as  the  individual  shall  accompany  the  individual  into  the  public  rest 
room  which  shall  be  made  secure  during  the  collection  procedure.  If  possible,  a 
toilet  bluing  agent  shall  be  placed  in  the  bowl  and  any  accessible  toilet  tank. 
The  collection  site  person  shall  remain  in  the  rest  room,  but  outside  the  stall, 
until  the  specimen  is  collected.  If  no  bluing  agent  is  available  to  deter  specimen 
dilution,  the  collection  site  person  shall  instruct  the  individual  not  to  flush  the 
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toilet  until  the  specimen  is  delivered  to  the  collection  site  person.  After  the 
collection  site  person  has  possession  of  the  specimen,  the  individual  will  be 
instructed  to  flush  the  toilet  and  to  participate  with  the  collection  site  person  in 
completing  the  chain  of  custody  procedures. 

(i)  Upon  receiving  the  specimen  from  the  individual,  the  collection  site 
person  shall  determine  if  it  contains  at  least  60  milliliters  of  urine.  If 
the  individual  is  unable  to  provide  a  60  milliliters  of  urine,  the  collec- 
tion site  person  shall  direct  the  individual  to  drink  fluids  and,  after  a 
reasonable  time,  again  attempt  to  provide  a  complete  sample  using  a 
fresh  specimen  bottle  (and  fresh  collection  container,  if  employed). 
The  original  specimen  shall  be  discarded.  If  the  employee  is  still 
unable  to  provide  a  complete  specimen,  the  following  rules  apply: 

(A)  In  the  case  of  a  post-accident  test  or  test  for  reasonable  cause 
(as  defined  by  the  DOT  agency),  the  employee  shall  remain  at 
the  collection  site  and  continue  to  consume  reasonable  quanti- 
ties of  fluids  until  the  specimen  has  been  provided  or  until  the 
expiration  of  a  period  up  to  8  hours  from  the  beginning  of  the 
collection  procedure. 

(B)  In  the  case  of  a  preemployment  test,  random  test,  periodic  test 
or  other  test  not  for  cause  (as  defined  by  the  DOT  agency),  the 
employer  may  elect  to  proceed  as  specified  in  paragraph 
(f)(10)(i)(A)  of  this  section  (consistent  with  any  applicable 
restrictions  on  hours  of  service)  or  may  elect  to  discontinue  the 
collection  and  conduct  a  subsequent  collection  at  a  later  time. 

(C)  If  the  employee  cannot  provide  a  complete  sample  within  the 
up  to  8-hour  period  or  at  the  subsequent  collection,  as  appli- 
cable, then  the  employer's  MRO  shall  refer  the  individual  for  a 
medical  evaluation  to  develop  pertinent  information  concern- 
ing whether  the  individual's  inability  to  provide  a  specimen  is 
genuine  or  constitutes  a  refusal  to  provide  a  specimen.  (In 
preemployment  testing,  if  the  employer  does  not  wish  to  hire 
the  individual,  the  MRO  is  not  required  to  make  such  a  refer- 
ral.) Upon  completion  of  the  examination,  the  MRO  shall 
report  his  or  her  conclusions  to  the  employer  in  writing. 

(ii)  The  employer  may,  but  is  not  required  to,  use  a  "split  sample" 
method  of  collection. 

(A)  The  donor  shall  urinate  into  a  collection  container,  which  the 
collection  site  person,  in  the  presence  of  the  donor,  after 
determining  specimen  temperature,  pours  into  two  specimen 
bottles. 

(B)  The  first  bottle  is  to  be  used  for  the  DOT-mandated  test,  and 
60  ml  of  urine  shall  be  poured  into  it.  If  there  is  no  additional 
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urine  available  for  the  second  specimen  bottle,  the  first  speci- 
men bottle  shall  nevertheless  be  processed  for  testing. 

(C)  Up  to  60  ml  of  the  remainder  of  the  urine  shall  be  poured  into 
the  second  specimen  bottle. 

(D)  All  requirements  of  this  part  shall  be  followed  with  respect  to 
both  samples,  including  the  requirement  that  a  copy  of  the 
chain  of  custody  form  accompany  each  bottle  processed  under 
"split  sample"  procedures. 

(E)  Any  specimen  collected  under  "split  sample"  procedures  must 
be  stored  in  a  secured,  refrigerated  environment  and  an  appro- 
priate entry  made  in  the  chain  of  custody  form. 

(F)  If  the  test  of  the  first  bottle  is  positive,  the  employee  may 
request  that  the  MRO  direct  that  the  second  bottle  be  tested  in 
a  DHHS-certified  laboratory  for  presence  of  the  drug(s)  for 
which  a  positive  result  was  obtained  in  the  test  of  the  first 
bottle.  The  result  of  this  test  is  transmitted  to  the  MRO  with- 
out regard  to  the  cutoff  values  of  40.29.  The  MRO  shall  honor 
such  a  request  if  it  is  made  within  72  hours  of  the  employee's 
having  actual  notice  that  he  or  she  tested  positive. 

(G)  Action  required  by  DOT  regulations  as  the  result  of  a  positive 
drug  test  (e.g.,  removal  from  performing  a  safety-sensitive 
function)  is  not  stayed  pending  the  result  of  the  second  test. 

(H)  If  the  result  of  the  second  test  is  negative,  the  MRO  shall  can- 
cel the  test. 

After  the  specimen  has  been  provided  and  submitted  to  the  collection  site  per- 
son, the  individual  shall  be  allowed  to  wash  his  or  her  hands. 

Immediately  after  the  specimen  is  collected,  the  collection  site  person  shall  mea- 
sure the  temperature  of  the  specimen.  The  temperature  measuring  device  used 
must  accurately  reflect  the  temperature  of  the  specimen  and  not  contaminate 
the  specimen.  The  time  from  urination  to  temperature  measure  is  critical  and 
in  no  case  shall  exceed  4  minutes. 

A  specimen  temperature  outside  the  range  of  32.5° -37.7° C/90.5°-99.8°F  consti- 
tutes a  reason  to  believe  that  the  individual  has  altered  or  substituted  the  speci- 
men (see  paragraph  (e)(2)(i)  of  this  section).  In  such  cases,  the  individual  sup- 
plying the  specimen  may  volunteer  to  have  his  or  her  oral  temperature  taken  to 
provide  evidence  to  counter  the  reason  to  believe  the  individual  may  have 
altered  or  substituted  the  specimen. 

Immediately  after  the  specimen  is  collected,  the  collection  site  person  shall  also 
inspect  the  specimen  to  determine  its  color  and  look  for  any  signs  of 
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contaminants.  Any  unusual  findings  shall  be  noted  on  the  urine  custody  and 
control  form. 

All  specimens  suspected  of  being  adulterated  shall  be  forwarded  to  the  labora- 
tory for  testing. 

Whenever  there  is  reason  to  believe  that  a  particular  individual  has  altered  or 
substituted  the  specimen  as  described  in  paragraph  (e)(2)  (i)  or  (iii)  of  this 
section,  a  second  specimen  shall  be  obtained  as  soon  as  possible  under  the 
direct  observation  of  a  same  gender  collection  site  person. 

Both  the  individual  being  tested  and  the  collection  site  person  shall  keep  the 
specimen  in  view  at  all  times  prior  to  its  being  sealed  and  labeled.  As  provided 
below,  the  specimen  shall  be  sealed  (by  placement  of  a  tamperproof  seal  over 
the  bottle  cap  and  down  the  sides  of  the  bottle)  and  labeled  in  the  presence  of 
the  employee.  If  the  specimen  is  transferred  to  a  second  bottle,  the  collection 
site  person  shall  request  the  individual  to  observe  the  transfer  of  the  specimen 
and  the  placement  of  the  tamperproof  seal  over  the  bottle  cap  and  down  the 
sides  of  the  bottle. 

The  collection  site  person  and  the  individual  being  tested  shall  be  present  at  the 
same  time  during  procedures  outlined  in  paragraphs  (f)(19)-(f)(22)  of  this 
section. 

The  collection  site  person  shall  place  securely  on  the  bottle  an  identification 
label  which  contains  the  date,  the  individual's  specimen  number,  and  any  other 
identifying  information  provided  or  required  by  the  employer.  If  separate  from 
the  label,the  tamperproof  seal  shall  also  be  applied. 

The  individual  shall  initial  the  identification  label  on  the  specimen  bottle  for  the 
purpose  of  certifying  that  it  is  the  specimen  collected  from  him  or  her. 

The  collection  site  person  shall  enter  on  the  drug  testing  custody  and  control 
form  all  information  identifying  the  specimen.  The  collection  site  person  shall 
sign  the  drug  testing  custody  and  control  form  certifying  that  the  collection  was 
accomplished  according  to  the  applicable  Federal  requirements. 

(i)  The  individual  shall  be  asked  to  read  and  sign  a  statement  on  the 
drug  testing  custody  and  control  form  certifying  that  the  specimen 
identified  as  having  been  collected  from  him  or  her  is  in  fact  the 
specimen  he  or  she  provided. 

(ii)  When  specified  by  DOT  agency  regulation  or  required  by  the  collec- 
tion site  (other  than  an  employer  site)  or  by  the  laboratory,  the 
employee  may  be  required  to  sign  a  consent  or  release  form  authoriz- 
ing the  collection  of  the  specimen,  analysis  of  the  specimen  for  desig- 
nated controlled  substances,  and  release  of  the  results  to  the 
employer.  The  employee  may  not  be  required  to  waive  liability  with 
respect  to  negligence  on  the  part  of  any  person  participating  in  the 


13 


collection,  handling  or  analysis  of  the  specimen  or  to  indemnify  any 
person  for  the  negligence  of  others. 

(23)  The  collection  site  person  shall  complete  the  chain  of  custody  portion  of  the 
drug  testing  custody  and  control  form  to  indicate  receipt  of  the  specimen  from 
the  employee  and  shall  certify  proper  completion  of  the  collection. 

(24)  The  urine  specimen  and  chain  of  custody  form  are  now  ready  for  shipment.  If 
the  specimen  is  not  immediately  prepared  for  shipment,  the  collection  site  per- 
son shall  ensure  that  it  is  appropriately  safeguarded  during  temporary  storage. 

(25)  (i)  While  any  part  of  the  above  chain  of  custody  procedures  is  being  per- 

formed, it  is  essential  that  the  urine  specimen  and  custody  documents 
be  under  the  control  of  the  involved  collection  site  person.  If  the 
involved  collection  site  person  leaves  his  or  her  work  station  momen- 
tarily, the  collection  site  person  shall  take  the  specimen  and  drug 
testing  custody  and  control  form  with  him  or  her  or  shall  secure 
them.  After  the  collection  site  person  returns  to  the  work  station,  the 
custody  process  will  continue.  If  the  collection  site  person  is  leaving 
for  an  extended  period  of  time,  he  or  she  shall  package  the  specimen 
for  mailing  before  leaving  the  site. 

(ii)  The  collection  site  person  shall  not  leave  the  collection  site  in  the 

interval  between  presentation  of  the  specimen  by  the  employee  and 
securement  of  the  sample  with  an  identifying  label  bearing  the 
employee's  specimen  identification  number  (shown  on  the  urine  cus- 
tody and  control  form)  and  seal  initialed  by  the  employee.  If  it 
becomes  necessary  for  the  collection  site  person  to  leave  the  site  dur- 
ing this  interval,  the  collection  shall  be  nulHfied  and  (at  the  election 
of  the  employer)  a  new  collection  begun. 

Collection  control.  To  the  maximum  extent  possible,  collection  site  personnel  shall  keep 
the  individual's  specimen  bottle  within  sight  both  before  and  after  the  individual  has  uri- 
nated. After  the  specimen  is  collected,  it  shall  be  properly  sealed  and  labeled. 

Transportation  to  laboratory.  Collection  site  personnel  shall  arrange  to  ship  the  collected 
specimen  to  the  drug  testing  laboratory.  The  specimens  shall  be  placed  in  shipping  con- 
tainers designed  to  minimize  the  possibility  of  damage  during  shipment  (e.g.,  specimen 
boxes  and/or  padded  mailers);  and  those  containers  shall  be  securely  sealed  to  eliminate 
the  possibility  of  undetected  tampering.  On  the  tape  sealing  the  container,  the  collec- 
tion site  person  shall  sign  and  enter  the  date  specimens  were  sealed  in  the  shipping 
containers  for  shipment.  The  collection  site  person  shall  ensure  that  the  chain  of  cus- 
tody documentation  is  attached  or  enclosed  in  each  container  sealed  for  shipment  to  the 
drug  testing  laboratory. 

Failure  to  cooperate.  If  the  employee  refuses  to  cooperate  with  the  collection  process, 
the  collection  site  person  shall  inform  the  employer  representative  and  shall  document 
the  non-cooperation  on  the  drug  testing  custody  and  control  form. 
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Employee  requiring  medical  attention.  If  the  sample  is  being  collected  from  an  employee 
in  need  of  medical  attention  (e.g.,  as  part  of  a  post-accident  test  given  in  an  emergency 
medical  facility),  necessary  medical  attention  shall  not  be  delayed  in  order  to  collect  the 
specimen. 

Use  of  chain  of  custody  forms.  A  chain  of  custody  form  (and  a  laboratory  internal  chain 
of  custody  document,  where  applicable)  shall  be  used  for  maintaining  control  and 
accountability  of  each  specimen  from  the  point  of  collection  to  final  disposition  of  the 
specimen.  The  date  and  purpose  shall  be  documented  on  the  form  each  time  a  speci- 
men is  handled  or  transferred  and  every  individual  in  the  chain  shall  be  identified. 
Every  effort  shall  be  made  to  minimize  the  number  of  persons  handling  specimens. 

.27  Laboratory  personnel 

Day-to-day  management. 

(1)  The  laboratory  shall  have  a  qualified  individual  to  assume  professional,  organi- 
zational, educational,  and  administrative  responsibility  for  the  laboratory's  urine 
drug  testing  facility. 

(2)  This  individual  shall  have  documented  scientific  qualifications  in  analytical 
forensic  toxicology.  Minimum  qualifications  are: 

(i)  Certification  as  a  laboratory  director  by  a  State  in  forensic  or  clinical 
laboratory  toxicology;  or 

(ii)  A  Ph.D.  in  one  of  the  natural  sciences  with  an  adequate 
undergraduate  and  graduate  education  in  biology,  chemistry,  and 
pharmacology  or  toxicology;  or 

(iii)  Training  and  experience  comparable  to  a  Ph.D.  in  one  of  the  natural 
sciences,  such  as  a  medical  or  scientific  degree  with  additional  train- 
ing and  laboratory/research  experience  in  biology,  chemistry,  and 
pharmacology  or  toxicology;  and 

(iv)  In  addition  to  the  requirements  in  paragraph  (a)(2)  (i),  (ii),  or  (iii)  of 
this  section,  minimum  qualifications  also  require: 

(A)  Appropriate  experience  in  analytical  forensic  toxicology  includ- 
ing experience  with  the  analysis  of  biological  material  for  drugs 
of  abuse,  and 

(B)  Appropriate  training  and/or  experience  in  forensic  applications 
of  analytical  toxicology,  e.g.,  publications,  court  testimony, 
research  concerning  analytical  toxicology  of  drugs  of  abuse,  or 
other  factors  which  qualify  the  individual  as  an  expert  witness 
in  forensic  toxicology. 
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(3)  This  individual  shall  be  engaged  in  and  responsible  for  the  day-to-day  manage- 
ment of  the  drug  testing  laboratory  even  where  another  individual  has  overall 
responsibility  for  an  entire  multi-specialty  laboratory. 

(4)  This  individual  shall  be  responsible  for  ensuring  that  there  are  enough  person- 
nel with  adequate  training  and  experience  to  supervise  and  conduct  the  work  of 
the  drug  testing  laboratory.  He  or  she  shall  assure  the  continued  competency  of 
laboratory  personnel  by  documenting  their  in-service  training,  reviewing  their 
work  performance,  and  verifying  their  skills. 

(5)  This  individual  shall  be  responsible  for  the  laboratory's  having  a  procedure 
manual  which  is  complete,  up-to-date,  available  for  personnel  performing  tests, 
and  followed  by  those  personnel.  The  procedure  manual  shall  be  reviewed, 
signed,  and  dated  by  this  responsible  individual  whenever  procedures  are  first 
placed  into  use  or  changed  or  when  a  new  individual  assumes  responsibility  for 
management  of  the  drug  testing  laboratory.  Copies  of  all  procedures  and  dates 
on  which  they  are  in  effect  shall  be  maintained.  (Specific  contents  of  the  proce- 
dure manual  are  described  in  §  40.29(n)(l).) 

(6)  This  individual  shall  be  responsible  for  maintaining  a  quality  assurance  program 
to  assure  the  proper  performance  and  reporting  of  all  test  results;  for  main- 
taining acceptable  analytical  performance  for  all  controls  and  standards;  for 
maintaining  quality  control  testing;  and  for  assuring  and  documenting  the  vahd- 
ity,  reliability,  accuracy,  precision,  and  performance  characteristics  of  each  test 
and  test  system. 

(7)  This  individual  shall  be  responsible  for  taking  all  remedial  actions  necessary  to 
maintain  satisfactory  operation  and  performance  of  the  laboratory  in  response 
to  quality  control  systems  not  being  within  performance  specifications,  errors  in 
result  reporting  or  in  analysis  of  performance  testing  results.  This  individual 
shall  ensure  that  sample  results  are  not  reported  until  all  corrective  actions  have 
been  taken  and  he  or  she  can  assure  that  the  tests  results  provided  are  accurate 
and  rehable. 

Test  validation.  The  laboratory's  urine  drug  testing  facility  shall  have  a  qualified  indi- 
vidual(s)  who  reviews  all  pertinent  data  and  quality  control  results  in  order  to  attest  to 
the  validity  of  the  laboratory's  test  reports.  A  laboratory  may  designate  more  than  one 
person  to  perform  this  function.  This  individual(s)  may  be  any  employee  who  is  quali- 
fied to  be  responsible  for  day-to-day  management  or  operation  of  the  drug  testing 
laboratory. 

Day-to-day  operations  and  supervision  of  analysts.  The  laboratory's  urine  drug  testing 
facility  shall  have  an  individual  to  be  responsible  for  day-to-day  operations  and  to 
supervise  the  technical  analysts.  This  individual(s)  shall  have  at  least  a  bachelor's 
degree  in  the  chemical  or  biological  sciences  or  medical  technology  or  equivalent.  He 
or  she  shall  have  training  and  experience  in  the  theory  and  practice  of  the  procedures 
used  in  the  laboratory,  resulting  in  his  or  her  thorough  understanding  of  quality  control 
practices  and  procedures;  the  review,  interpretation,  and  reporting  of  test  results;  main- 


16 


tenance  of  chain  of  custody;  and  proper  remedial  actions  to  be  taken  in  response  to  test 
systems  being  out  of  control  limits  or  detecting  aberrant  test  or  quality  control  results. 

(d)  Other  personnel.  Other  technicians  or  nontechnical  staff  shall  have  the  necessary  training 
and  skills  for  the  tasks  assigned. 

(e)  Training.  The  laboratory's  urine  drug  testing  program  shall  make  available  continuing 
education  programs  to  meet  the  needs  of  laboratory  personnel. 

(f)  Files.  Laboratory  personnel  files  shall  include:  resume  of  training  and  experience, 
certification  or  license  if  any;  references;  job  descriptions;  records  of  performance 
evaluation  and  advancement;  incident  reports;  and  results  of  tests  which  establish 
employee  competency  for  the  position  he  or  she  holds,  such  as  a  test  for  color  blind- 
ness, if  appropriate. 

§  40.29  Laboratory  analysis  procedures 

(a)  Security  and  chain  of  custody. 

(1)  Drug  testing  laboratories  shall  be  secure  at  all  times.  They  shall  have  in  place 
sufficient  security  measures  to  control  access  to  the  premises  and  to  ensure  that 
no  unauthorized  personnel  handle  specimens  or  gain  access  to  the  laboratory 
process  or  to  areas  where  records  are  stored.  Access  to  these  secured  areas 
shall  be  limited  to  specifically  authorized  individuals  whose  authorization  is  doc- 
umented. With  the  exception  of  personnel  authorized  to  conduct  inspections  on 
behalf  of  Federal  agencies  for  which  the  laboratory  is  engaged  in  urine  testing 
or  on  behalf  of  DHHS,  all  authorized  visitors  and  maintenance  and  service  per- 
sonnel shall  be  escorted  at  all  times.  Documentation  of  individuals  accessing 
these  areas,  dates,  and  time  of  entry  and  purpose  of  entry  must  be  maintained. 

(2)  Laboratories  shall  use  chain  of  custody  procedures  to  maintain  control  and 
accountability  of  specimens  from  receipt  through  completion  of  testing,  report- 
ing of  results  during  storage,  and  continuing  until  final  disposition  of  specimens. 
The  date  and  purpose  shall  be  documented  on  an  appropriate  chain  of  custody 
form  each  time  a  specimen  is  handled  or  transferred  and  every  individual  in  the 
chain  shall  be  identified.  Accordingly,  authorized  technicians  shall  be  respon- 
sible for  each  urine  specimen  or  ahquot  in  their  possession  and  shall  sign  and 
complete  chain  of  custody  forms  for  those  specimens  or  aliquots  as  they  are 
received. 

(b)  Receiving. 

(1)      When  a  shipment  of  specimens  is  received,  laboratory  personnel  shall  inspect 
each  package  for  evidence  of  possible  tampering  and  compare  information  on 
specimen  bottles  within  each  package  to  the  information  on  the  accompanying 
chain  of  custody  forms.  Any  direct  evidence  of  tampering  or  discrepancies  in 
the  information  on  specimen  bottles  and  the  employer's  chain  of  custody  forms 
attached  to  the  shipment  shall  be  immediately  reported  to  the  employer  and 
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shall  be  noted  on  the  laboratory's  chain  of  custody  form  which  shall  accompany 
the  specimens  while  they  are  in  the  laboratory's  possession. 

(2)      Specimen  bottles  generally  shall  be  retained  within  the  laboratory's  accession 

area  until  all  analyses  have  been  completed.  Aliquots  and  the  laboratory's  chain 
of  custody  forms  shall  be  used  by  laboratory  personnel  for  conducting  initial 
and  confirmatory  tests. 

Short-term  refrigerated  storage.  Specimens  that  do  not  receive  an  initial  test  within  7  days 
of  arrival  at  the  laboratory  shall  be  placed  in  secure  refrigeration  units.  Temperatures 
shall  not  exceed  6°C.  Emergency  power  equipment  shall  be  available  in  case  of  pro- 
longed power  failure. 

Specimen  processing.  Laboratory  facilities  for  urine  drug  testing  will  normally  process 
specimens  by  grouping  them  into  batches.  The  number  of  specimens  in  each  batch  may 
vary  significantly  depending  on  the  size  of  the  laboratory  and  its  workload.  When  con- 
ducting either  initial  or  confirmatory  tests,  every  batch  shall  contain  an  appropriate 
number  of  standards  for  calibrating  the  instrumentation  and  a  minimum  of  10  percent 
controls.  Both  quality  control  and  blind  performance  test  samples  shall  appear  as  ordi- 
nary samples  to  laboratory  analysts. 

Initial  test. 

(1)      The  initial  test  shall  use  an  immunoassay  which  meets  the  requirements  of  the 
Food  and  Drug  Administration  for  commercial  distribution.  The  following  ini- 
tial cutoff  levels  shall  be  used  when  screening  specimens  to  determine  whether 
they  are  negative  for  these  five  drugs  or  classes  of  drugs: 

Initial  test  cutoff 
levels  (ng/ml) 


Marijuana  metabolites  100 

Cocaine  metabolites  300 

Opiate  metabolites  300* 

Phencyclidine  25 

Amphetamines  1,000 


*25  ng/mi  if  immunoassay  specific  for  free  morphine. 

(2)  These  cutoff  levels  are  subject  to  change  by  the  Department  of  Health  and 
Human  Services  as  advances  in  technology  or  other  considerations  warrant 
identification  of  these  substances  at  other  concentrations. 

Confirmatory  test. 

(1)      All  specimens  identified  as  positive  on  the  initial  test  shall  be  confirmed  using 
gas  chromatography/mass  spectrometry  (GC/MS)  techniques  at  the  cutoff  levels 
listed  in  this  paragraph  for  each  drug.  All  confirmations  shall  be  by  quantitative 
analysis.  Concentrations  that  exceed  the  linear  region  of  the  standard  curve 
shall  be  documented  in  the  laboratory  record  as  "greater  than  highest  standard 
curve  value." 
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Initial  test  cutoff 
levels  (ng/ml) 


Marijuana  metabolites  15 

Cocaine  metabolite^  150 
Opiates: 

Morphine  300 

Codeine  300 

Phencyclidine  25 

Amphetamines: 

Amphetamine  500 

Methamphetamine  500 


^Delta-9-letrahydrocannabinol-9-carboxylic  acid. 
^Benzoylecgonine. 

(2)  These  cutoff  levels  are  subject  to  change  by  the  Department  of  Health  and 
Human  Services  as  advances  in  technology  or  other  considerations  warrant 
identification  of  these  substances  at  other  concentrations. 

Reporting  results. 

(1)  The  laboratory  shall  report  test  results  to  the  employer's  Medical  Review 
Officer  within  an  average  of  5  working  days  after  receipt  of  the  specimen  by  the 
laboratory.  Before  any  test  result  is  reported  (the  results  of  initial  tests,  con- 
firmatory tests,  or  quality  control  data),  it  shall  be  reviewed  and  the  test  certi- 
fied as  an  accurate  report  by  the  responsible  individual.  The  report  shall  iden- 
tify the  drugs/metabolites  tested  for,  whether  positive  or  negative,  the  specimen 
number  assigned  by  the  employer,  and  the  drug  testing  laboratory  specimen 
identification  number  (accession  number). 

(2)  The  laboratory  shall  report  as  negative  all  specimens  that  are  negative  on  the 
initial  test  or  negative  on  the  confirmatory  test.  Only  specimens  confirmed  posi- 
tive shall  be  reported  positive  for  a  specific  drug. 

(3)  The  Medical  Review  Officer  may  request  from  the  laboratory  and  the  laboratory 
shall  provide  quantitation  of  test  results.  The  MRO  shall  report  whether  the 
test  is  positive  or  negative,  and  may  report  the  drug(s)  for  which  there  was  a 
positive  test,  but  shall  not  disclose  the  quantitation  of  test  results  to  the 
employer.  Provided,  that  the  MRO  may  reveal  the  quantitation  of  a  positive 
test  result  to  the  employer,  the  employee,  or  the  decisionmaker  in  a  lawsuit, 
grievance,  or  other  proceeding  initiated  by  or  on  behalf  of  the  employee  and 
arising  from  a  verified  positive  drug  test. 

(4)  The  laboratory  may  transmit  results  to  the  Medical  Review  Officer  by  various 
electronic  means  (for  example,  teleprinters,  facsimile,  or  computer)  in  a  manner 
designed  to  ensure  confidentiality  of  the  information.  Results  may  not  be  pro- 
vided verbally  by  telephone.  The  laboratory  and  employer  must  ensure  the 
security  of  the  data  transmission  and  limit  access  to  any  data  transmission, 
storage,  and  retrieval  system. 
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The  laboratory  shall  send  only  to  the  Medical  Review  Officer  the  original  or  a 
certified  true  copy  of  the  drug  testing  custody  and  control  form  (part  2),  which, 
in  the  case  of  a  report  positive  for  drug  use,  shall  be  signed  (after  the  required 
certification  block)  by  the  individual  responsible  for  day-to-day  management  of 
the  drug  testing  laboratory  or  the  individual  responsible  for  attesting  to  the 
vaHdity  of  the  test  reports,  and  attached  to  which  shall  be  a  copy  of  the  test 
report. 

The  laboratory  shall  provide  to  the  employer  official  responsible  for  coordina- 
tion of  the  drug  testing  program  a  monthly  statistical  summary  of  urinalysis 
testing  of  the  employer's  employees  and  shall  not  include  in  the  summary  any 
personal  identifying  information.  Initial  and  confirmation  data  shall  be 
included  from  test  results  reported  within  that  month.  Normally  this  summary 
shall  be  forwarded  by  registered  or  certified  mail  not  more  than  14  calendar 
days  after  the  end  of  the  month  covered  by  the  summary.  The  summary  shall 
contain  the  following  information: 

(i)  Initial  Testing; 

(A)  Number  of  specimens  received; 

(B)  Number  of  specimens  reported  out;  and 

(C)  Number  of  specimens  screened  positive  for: 

Marijuana  metabolites 
Cocaine  metabolites 
Opiate  metabolites 
Phencyclidine 
Amphetamine 

(ii)  Confirmatory  Testing: 

(A)  Number  of  specimens  received  for  confirmation; 

(B)  Number  of  specimens  confirmed  positive  for: 

Marijuana  metabolite 
Cocaine  metabolite 
Morphine,  codeine 
Phencyclidine 
Amphetamine 
Methamphetamine 

Monthly  reports  shall  not  include  data  from  which  it  is  reasonably 
likely  that  information  about  individuals'  tests  can  be  readily  inferred. 
If  necessary,  in  order  to  prevent  the  disclosure  of  such  data,  the  labo- 
ratory shall  not  send  a  report  until  data  are  sufficiently  aggregated  to 
make  such  an  inference  unlikely.  In  any  month  in  which  a  report  is 
withheld  for  this  reason,  the  laboratory  will  so  inform  the  employer  in 
writing. 
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(7)  The  laboratory  shall  make  available  copies  of  all  analytical  results  for  employer 
drug  testing  programs  when  requested  by  DOT  or  any  DOT  agency  with  regula- 
tory authority  over  the  employer. 

(8)  Unless  otherwise  instructed  by  the  employer  in  writing,  all  records  pertaining  to 
a  given  urine  specimen  shall  be  retained  by  the  drug  testing  laboratory  for  a 
minimum  of  2  years. 

Long-term  storage.  Long-term  frozen  storage  (-20° C  or  less)  ensures  that  positive  urine 
specimens  will  be  available  for  any  necessary  retest  during  administrative  or  disciplinary 
proceedings.  Drug  testing  laboratories  shall  retain  and  place  in  properly  secured  long- 
term  frozen  storage  for  a  minimum  of  1  year  all  specimens  confirmed  positive,  in  their 
original  labeled  specimen  bottles.  Within  this  1-year  period,  an  employer  (or  other  per- 
son designated  in  a  DOT  agency  regulation)  may  request  the  laboratory  to  retain  the 
specimen  for  an  additional  period  of  time,  but  if  no  such  request  is  received  the  labora- 
tory may  discard  the  specimen  after  the  end  of  1  year,  except  that  the  laboratory  shall 
be  required  to  maintain  any  specimens  known  to  be  under  legal  challenge  for  an  indefi- 
nite period. 

Retesting  specimens.  Because  some  analytes  deteriorate  or  are  lost  during  freezing  and/ 
or  storage,  quantitation  for  a  retest  is  not  subject  to  a  specific  cutoff  requirement  but 
must  provide  data  sufficient  to  confirm  the  presence  of  the  drug  or  metabolite. 

Subcontracting.  Drug  testing  laboratories  shall  not  subcontract  and  shall  perform  all 
work  with  their  own  personnel  and  equipment.  The  laboratory  must  be  capable  of  per- 
forming testing  for  the  five  classes  of  drugs  (marijuana,  cocaine,  opiates,  phencyclidine 
and  amphetamines)  using  the  initial  immunoassay  and  confirmatory  GC/MS  methods 
specified  in  this  part.  This  paragraph  does  not  prohibit  subcontracting  of  laboratory 
analysis  if  specimens  are  sent  directly  from  the  collection  site  to  the  subcontractor,  the 
subcontractor  is  a  laboratory  certified  by  DHHS  as  required  in  this  part,  the  subcon- 
tractor performs  all  analysis  and  provides  storage  required  under  this  part,  and  the  sub- 
contractor is  responsible  to  the  employer  for  compliance  with  this  part  and  applicable 
DOT  agency  regulations  as  if  it  were  the  prime  contractor. 

Laboratory  facilities. 

(1)  Laboratory  facilities  shall  comply  with  applicable  provisions  of  any  State  licens- 
ing requirements. 

(2)  Laboratories  certified  in  accordance  with  DHHS  Guidelines  shall  have  the 
capability,  at  the  same  laboratory  premises,  of  performing  initial  and  confirma- 
tory tests  for  each  drug  or  metabolite  for  which  service  is  offered. 

Inspections.  The  Secretary,  a  DOT  agency,  any  employer  utilizing  the  laboratory,  DHHS 
or  any  organization  performing  laboratory  certification  on  behalf  of  DHHS  reserves  the 
right  to  inspect  the  laboratory  at  any  time.  Employer  contracts  with  laboratories  for 
drug  testing,  as  well  as  contracts  for  collection  site  services,  shall  permit  the  employer 
and  the  DOT  agency  of  jurisdiction  (directly  or  through  an  agent)  to  conduct  unan- 
nounced inspections. 
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Documentation.  The  drug  testing  laboratories  shall  maintain  and  make  available  for  at 
least  2  years  documentation  of  all  aspects  of  the  testing  process.  This  2  year  period  may 
be  extended  upon  written  notification  by  a  DOT  agency  or  by  any  employer  for  which 
laboratory  services  are  being  provided.  The  required  documentation  shall  include  per- 
sonnel files  on  all  individuals  authorized  to  have  access  to  specimens;  chain  of  custody 
documents;  quality  assurance/quality  control  records;  procedure  manuals;  all  test  data 
(including  calibration  curves  and  any  calculations  used  in  determining  test  results); 
reports;  performance  records  on  performance  testing;  performance  on  certification 
inspections;  and  hard  copies  of  computer-generated  data.  The  laboratory  shall  maintain 
documents  for  any  specimen  known  to  be  under  legal  challenge  for  an  indefinite  period. 

Additional  requirements  for  certified  laboratories. 

(1)  Procedure  manual.  Each  laboratory  shall  have  a  procedure  manual  which 
includes  the  principles  of  each  test  preparation  of  reagents,  standards  and  con- 
trols, calibration  procedures,  derivation  of  results,  hnearity  of  methods,  sensitiv- 
ity of  methods,  cutoff  values,  mechanisms  for  reporting  results,  controls  criteria 
for  unacceptable  specimens  and  results,  remedial  actions  to  be  taken  when  the 
test  systems  are  outside  of  acceptable  limits,  reagents  and  expiration  dates,  and 
references.  Copies  of  all  procedures  and  dates  on  which  they  are  in  effect  shall 
be  maintained  as  part  of  the  manual, 

(2)  Standards  and  controls.  Laboratory  standards  shall  be  prepared  with  pure  drug 
standards  which  are  properly  labeled  as  to  content  and  concentration.  The 
standards  shall  be  labeled  with  the  following  dates:  when  received;  when  pre- 
pared or  opened;  when  placed  in  service;  and  expiration  date. 

(3)  Instruments  and  equipment. 

(i)  Volumetric  pipettes  and  measuring  devices  shall  be  certified  for  accu- 
racy or  be  checked  by  gravimetric,  colorimetric,  or  other  verification 
procedure.  Automatic  pipettes  and  dilutors  shall  be  checked  for 
accuracy  and  reproducibihty  before  being  placed  in  service  and 
checked  periodically  thereafter. 

(ii)  There  shall  be  written  procedures  for  instrument  set-up  and  normal 
operation,  a  schedule  for  checking  critical  operating  characteristics 
for  all  instruments,  tolerance  limits  for  acceptable  function  checks 
and  instructions  for  major  trouble  shooting  and  repair.  Records  shall 
be  available  on  preventive  maintenance. 

(4)  Remedial  actions.  There  shall  be  written  procedures  for  the  actions  to  be  taken 
when  systems  are  out  of  acceptable  limits  or  errors  are  detected.  There  shall  be 
documentation  that  these  procedures  are  followed  and  that  all  necessary  correc- 
tive actions  are  taken.  There  shall  also  be  in  place  systems  to  verify  all  stages  of 
testing  and  reporting  and  documentation  that  these  procedures  are  followed. 

(5)  Personnel  available  to  testify  at  proceedings.  A  laboratory  shall  have  qualified 
personnel  available  to  testify  in  an  administrative  or  disciplinary  proceeding 
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against  an  employee  when  that  proceeding  is  based  on  positive  urinalysis  results 
reported  by  the  laboratory. 

§  4031  Quality  assurance  and  quality  control 

(a)  General.  Drug  testing  laboratories  shall  have  a  quality  assurance  program  which  encom- 
passes all  aspects  of  the  testing  process  including  but  not  limited  to  specimen  acquisi- 
tion, chain  of  custody  security  and  reporting  of  results,  initial  and  confirmatory  testing 
and  validation  of  analytical  procedures.  Quality  assurance  procedures  shall  be 
designed,  implemented  and  reviewed  to  monitor  the  conduct  of  each  step  of  the  process 
of  testing  for  drugs. 

(b)  Laboratory  quality  control  requirements  for  initial  tests.  Each  analytical  run  of  specimens 
to  be  screened  shall  include: 

(1)  Urine  specimens  certified  to  contain  no  drug; 

(2)  Urine  specimens  fortified  with  known  standards;  and 

(3)  Positive  controls  with  the  drug  or  metabolite  at  or  near  the  cutoff  level. 

In  addition,  with  each  batch  of  samples  a  sufficient  number  of  standards  shall 
be  included  to  ensure  and  document  the  linearity  of  the  assay  method  over  time 
in  the  concentration  area  of  the  cutoff.  After  acceptable  values  are  obtained  for 
the  known  standards,  those  values  will  be  used  to  calculate  sample  data.  Imple- 
mentation of  procedures  to  ensure  the  carryover  does  not  contaminate  the 
testing  of  an  individual's  specimen  shall  be  documented.  A  minimum  of  10  per- 
cent of  all  test  samples  shall  be  quality  control  specimens.  Laboratory  quality 
control  samples,  prepared  from  spiked  urine  samples  of  determined  concentra- 
tion shall  be  included  in  the  run  and  should  appear  as  normal  samples  to  labo- 
ratory analysts.  One  percent  of  each  run,  with  a  minimum  of  at  least  one  sam- 
ple, shall  be  the  laboratory's  own  quality  control  samples. 

(c)  Laboratory  quality  control  requirements  for  confirmation  tests.  Each  analytical  run  of 
specimens  to  be  confirmed  shall  include: 

(1)  Urine  specimens  certified  to  contain  no  drug; 

(2)  Urine  specimens  fortified  with  known  standards;  and 

(3)  Positive  controls  with  the  drug  or  metabolite  at  or  near  the  cutoff  level.  The 
linearity  and  precision  of  the  method  shall  be  periodically  documented.  Imple- 
mentation of  procedures  to  ensure  that  carryover  does  not  contaminate  the  test- 
ing of  an  individual's  specimen  shall  also  be  documented. 

(d)  Employer  blind  performance  test  procedures. 

(1)      Each  employer  covered  by  DOT  agency  drug  testing  regulations  shall  use  blind 
testing  quality  control  procedures  as  provided  in  this  paragraph. 
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Each  employer  shall  submit  three  blind  performance  test  specimens  for  each  100 
employee  specimens  it  submits,  up  to  a  maximum  of  100  blind  performance  test 
specimens  submitted  per  quarter.  A  DOT  agency  may  increase  this  per  quarter 
maximum  number  of  samples  if  doing  so  is  necessary  to  ensure  adequate  quality 
control  of  employers  or  consortiums  with  very  large  numbers  of  employees. 

For  employers  with  2000  or  more  covered  employees,  approximately  80  percent 
of  the  blind  performance  test  samples  shall  be  blank  (i.e.,  containing  no  drug  or 
otherwise  as  approved  by  a  DOT  agency)  and  the  remaining  samples  shall  be 
positive  for  one  or  more  drugs  per  sample  in  a  distribution  such  that  all  the 
drugs  to  be  tested  are  included  in  approximately  equal  frequencies  of  challenge. 
The  positive  samples  shall  be  spiked  only  with  those  drugs  for  which  the 
employer  is  testing.  This  paragraph  shall  not  be  construed  to  prohibit  spiking  of 
other  (potentially  interfering)  compounds,  as  technically  appropriate,  in  order  to 
verify  the  specificity  of  a  particular  assay. 

Employers  with  fewer  than  2000  covered  employees  may  submit  blind  perfor- 
mance test  specimens  as  provided  in  paragraph  (d)(3)  of  this  section.  Such 
employers  may  also  submit  only  blank  samples  or  may  submit  two  separately 
labeled  portions  of  a  specimen  from  the  same  non-covered  employee. 

Consortiums  shall  be  responsible  for  the  submission  of  blind  samples  on  behalf 
of  their  members.  The  blind  sampling  rate  shall  apply  to  the  total  number  of 
samples  submitted  by  the  consortium. 

The  DOT  agency  concerned  shall  investigate,  or  shall  refer  to  DHHS  for  investi- 
gation, any  unsatisfactory  performance  testing  result  and,  based  on  this  investi- 
gation, the  laboratory  shall  take  action  to  correct  the  cause  of  the  unsatisfactory 
performance  test  result.  A  record  shall  be  made  of  the  investigative  findings 
and  the  corrective  action  taken  by  the  laboratory,  and  that  record  shall  be  dated 
and  signed  by  the  individual  responsible  for  the  day-to-day  management  and 
operation  of  the  drug  testing  laboratory.  Then  the  DOT  agency  shall  send  the 
document  to  the  employer  as  a  report  of  the  unsatisfactory  performance  testing 
incident.  The  DOT  agency  shall  ensure  notification  of  the  finding  to  DHHS. 

Should  a  false  positive  error  occur  on  a  blind  performance  test  specimen  and 
the  error  is  determined  to  be  an  administrative  error  (clerical,  sample  mixup, 
etc.),  the  employer  shall  promptly  notify  the  DOT  agency  concerned.  The  DOT 
agency  and  the  employer  shall  require  the  laboratory  to  take  corrective  action  to 
minimize  the  occurrence  of  the  particular  error  in  the  future,  and,  if  there  is 
reason  to  believe  the  error  could  have  been  systemic,  the  DOT  agency  may  also 
require  review  and  reanalysis  of  previously  run  specimens. 

Should  a  false  positive  error  occur  on  a  blind  performance  test  specimen  and 
the  error  is  determined  to  be  a  technical  or  methodological  error,  the  employer 
shall  instruct  the  laboratory  to  submit  all  quality  control  data  from  the  batch  of 
specimens  which  included  the  false  positive  specimen  to  the  DOT  agency  con- 
cerned. In  addition,  the  laboratory  shall  retest  all  specimens  analyzed  positive 
for  that  drug  or  metabolite  from  the  time  of  final  resolution  of  the  error  back  to 
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the  time  of  the  last  satisfactory  performance  test  cycle.  This  retesting  shall  be 
documented  by  a  statement  signed  by  the  individual  responsible  for  day-to-day 
management  of  the  laboratory's  urine  drug  testing.  The  DOT  agency  concerned 
may  require  an  on-site  review  of  the  laboratory  which  may  be  conducted  unan- 
nounced during  any  hours  of  operation  of  the  laboratory.  Based  on  information 
provided  by  the  DOT  agency,  DHHS  has  the  option  of  revoking  or  suspending 
the  laboratory's  certification  or  recommending  that  no  further  action  be  taken  if 
the  case  is  one  of  less  serious  error  in  which  corrective  action  has  already  been 
taken,  thus  reasonably  assuring  that  the  error  will  not  occur  again. 

§  4033  Reporting  and  review  of  results 

(a)  Medical  review  officer  shall  review  confirmed  positive  results. 

(1)  An  essential  part  of  the  drug  testing  program  is  the  final  review  of  confirmed 
positive  results  from  the  laboratory.  A  positive  test  result  does  not  automatic- 
ally identify  an  employee/applicant  as  having  used  drugs  in  violation  of  a  DOT 
agency  regulation.  An  individual  with  a  detailed  knowledge  of  possible  alter- 
nate medical  explanations  is  essential  to  the  review  of  results.  This  review  shall 
be  performed  by  the  Medical  Review  Officer  (MRO)  prior  to  the  transmission 
of  the  results  to  employer  administrative  officials.  The  MRO  review  shall 
include  review  of  the  chain  of  custody  to  ensure  that  it  is  complete  and  suffi- 
cient on  its  face, 

(2)  The  duties  of  the  MRO  with  respect  to  negative  results  are  purely 
administrative. 

(b)  Medical  review  officer-qualifications  and  responsibilities. 

(!)      The  MRO  shall  be  a  licensed  physician  with  knowledge  of  substance  abuse 
disorders  and  may  be  an  employee  of  a  transportation  employer  or  a  private 
physician  retained  for  this  purpose. 

(2)  The  MRO  shall  not  be  an  employee  of  the  laboratory  conducting  the  drug  test 
unless  the  laboratory  establishes  a  clear  separation  of  functions  to  prevent  any 
appearance  of  a  conflict  of  interest,  including  assuring  that  the  MRO  has  no 
responsibility  for,  and  is  not  supervised  by  or  the  supervisor  of,  any  persons  who 
have  responsibility  for  the  drug  testing  or  quality  control  operations  of  the 
laboratory. 

(3)  The  role  of  the  MRO  is  to  review  and  interpret  confirmed  positive  test  results 
obtained  through  the  employer's  testing  program.  In  carrying  out  this  responsi- 
bility, the  MRO  shall  examine  alternate  medical  explanations  for  any  positive 
test  result.  This  action  may  include  conducting  a  medical  interview  and  review 
of  the  individual's  medical  history,  or  review  of  any  other  relevant  biomedical 
factors.  The  MRO  shall  review  all  medical  records  made  available  by  the  tested 
individual  when  a  confirmed  positive  test  could  have  resulted  from  legally  pre- 
scribed medication.  The  MRO  shall  not,  however,  consider  the  results  or  urine 
samples  that  are  not  obtained  or  processed  in  accordance  with  this  part. 
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Positive  test  result. 


(1)  Prior  to  making  a  final  decision  to  verify  a  positive  test  result  for  an  individual, 
the  MRO  shall  give  the  indi\idual  an  opportunity  to  discuss  the  test  result  with 
him  or  her. 


(2)  The  MRO  shall  contact  the  individual  directly,  on  a  confidential  basis,  to  deter- 
mine whether  the  employee  wishes  to  discuss  the  test  result.  A  staff  person 
under  the  MRO's  supervision  may  make  the  initial  contact,  and  a  medically 
licensed  or  certified  staff  person  may  gather  information  from  the  employee. 
Except  as  pro\dded  in  paragraph  (c)(5)  of  this  section,  the  MRO  shall  talk 
directly  with  the  employee  before  verifying  a  test  as  positive. 

(3)  If.  after  making  all  reasonable  efforts  and  documenting  them,  the  MRO  is 
unable  to  reach  the  individual  directly,  the  MRO  shall  contact  a  designated 
management  official  who  shall  direct  the  individual  to  contact  the  MRO  as  soon 
as  possible.  If  it  becomes  necessary  to  reach  the  individual  through  the  desig- 
nated management  official,  the  designated  management  official  shall  employ 
procedures  that  ensure,  to  the  maximum  extent  practicable,  the  requirement  that 
the  employee  contact  the  MRO  is  held  in  confidence. 

(4)  If,  after  making  all  reasonable  efforts,  the  designated  management  official  is 
unable  to  contact  the  employee,  the  employer  may  place  the  employee  on  tem- 
porary medically  unqualified  status  or  medical  leave. 

(5)  The  MRO  may  verify'  a  test  as  positive  without  having  communicated  directly 
with  the  employee  about  the  test  in  three  circumstances: 

(i)  The  employee  expressly  declines  the  opportunity  to  discuss  the  test; 

(ii)  The  designated  employer  representative  has  successfully  made  and 
documented  a  contact  with  the  employee  and  instructed  the 
employee  to  contact  the  MRO  (see  paragraphs  (c)  (3)  and  (4)  of  this 
section),  and  more  than  five  days  have  passed  since  the  date  the 
employee  was  successfully  contacted  by  the  designated  employer 
representative;  or 

(iii)  Other  circumstances  provided  for  in  DOT  agency  drug  testing 
regulations. 


(6)      If  a  test  is  verified  positive  under  the  circumstances  specified  in  paragraph 
(c)(5)(ii)  of  this  section,  the  employee  may  present  to  the  MRO  information 
documenting  that  serious  illness,  injury,  or  other  circumstances  unavoidably 
prevented  the  employee  from  timely  contacting  the  MRO.    The  MRO.  on  the 
basis  of  such  information,  may  reopen  the  verification,  allowing  the  employee  to 
present  information  concerning  a  legitimate  explanation  for  the  confirmed  posi- 
tive test.  If  the  MRO  concludes  that  there  is  a  legitimate  explanation,  the  MRO 
declares  the  test  to  be  negative. 


26 


(7)      Following  verification  of  a  positive  test  result,  the  MRO  shall,  as  provided  in  the 
employer's  policy,  refer  the  case  to  the  employer's  employee  assistance  or  reha- 
bilitation program,  if  applicable,  to  the  management  official  empowered  to 
recommend  or  take  administrative  action  (or  the  official's  designated  agent),  or 
both. 

Verification  for  opiates;  review  for  prescription  medication.  Before  the  MRO  verifies  a 
confirmed  positive  result  for  opiates,  he  or  she  shall  determine  that  there  is  clinical 
evidence  — in  addition  to  the  urine  test— of  unauthorized  use  of  any  opium,  opiate,  or 
opium  derivative  (e.g.,  morphine/codeine).  (This  requirement  does  not  apply  if  the 
employer's  GC/MS  confirmation  testing  for  opiates  confirms  the  presence  of 
6-monoacetylmorphine.) 

Reanalysis  authorized.  Should  any  question  arise  as  to  the  accuracy  or  validity  of  a 
positive  test  result,  only  the  Medical  Review  Officer  is  authorized  to  order  a  reanalysis 
of  the  original  sample  and  such  retests  are  authorized  only  at  laboratories  certified  by 
DHHS.  The  Medical  Review  Officer  shall  authorize  a  reanalysis  of  the  original  sample 
if  requested  to  do  so  by  the  employee  within  72  hours  of  the  employee's  having  received 
actual  notice  of  the  positive  test.  If  the  retest  is  negative,  the  MRO  shall  cancel  the  test. 

Result  consistent  with  legal  drug  use.  If  the  MRO  determines  there  is  a  legitimate  medi- 
cal explanation  for  the  positive  test  result,  the  MRO  shall  report  the  test  result  to  the 
employer  as  negative. 

Result  scientifically  insufficient.  Additionally,  the  MRO,  based  on  review  of  inspection 
reports,  quality  control  data,  multiple  samples,  and  other  pertinent  results,  may  deter- 
mine that  the  result  is  scientifically  insufficient  for  further  action  and  declare  the  test 
specimen  negative.  In  this  situation  the  MRO  may  request  reanalysis  of  the  original 
sample  before  making  this  decision.  (The  MRO  may  request  that  reanalysis  as  provided 
in  §  40.33(e)  be  performed  by  the  same  laboratory  or,  that  an  aliquot  of  the  original 
specimen  be  sent  for  reanalysis  to  an  alternate  laboratory  which  is  certified  in  accor- 
dance with  the  DHHS  Guidelines.)  The  laboratory  shall  assist  in  this  review  process  as 
requested  by  the  MRO  by  making  available  the  individual  responsible  for  day-to-day 
management  of  the  urine  drug  testing  laboratory  or  other  employee  who  is  a  forensic 
toxicologist  or  who  has  equivalent  forensic  experience  in  urine  drug  testing,  to  provide 
specific  consultation  as  required  by  the  employer.  The  employer  shall  include  in  any 
required  annual  report  to  a  DOT  agency  a  summary  of  any  negative  findings  based  on 
scientific  insufficiency  but  shall  not  include  any  personal  identifying  information  in  such 
reports. 

Disclosure  of  information.  Except  as  provided  in  this  paragraph,  the  MRO  shall  not 
disclose  to  any  third  party  medical  information  provided  by  the  individual  to  the  MRO 
as  a  part  of  the  testing  verification  process. 

(1)      The  MRO  may  disclose  such  information  to  the  employer,  a  DOT  agency  or 
other  Federal  safety  agency,  or  a  physician  responsible  for  determining  the 
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medical  qualification  of  the  employee  under  an  applicable  DOT  agency  regula- 
tion, as  applicable,  only  if — 

(i)  An  applicable  DOT  regulation  permits  or  requires  such  disclosure; 

(ii)  In  the  MRO's  reasonable  medical  judgment,  the  information  could 
result  in  the  employee  being  determined  to  be  medically  unqualified 
under  an  applicable  DOT  agency  rule;  or 

(iii)  In  the  MRO's  reasonable  medical  judgment,  in  a  situation  in  which 
there  is  no  DOT  agency  rule  establishing  physical  qualification  stan- 
dards applicable  to  the  employee,  the  information  indicates  that  con- 
tinued performance  by  the  employee  of  his  or  her  safety-sensitive 
function  could  pose  a  significant  safety  risk. 

(2)      Before  obtaining  medical  information  from  the  employee  as  part  of  the  verifica- 
tion process,  the  MRO  shall  inform  the  employee  that  information  may  be 
disclosed  to  third  parties  as  provided  in  this  paragraph  and  the  identity  of  any 
parties  to  whom  information  may  be  disclosed. 

§  4035  Protection  of  employee  records 

Employer  contracts  with  laboratories  shall  require  that  the  laboratory  maintain  employee  test 
records  in  confidence,  as  provided  in  DOT  agency  regulations.  The  contracts  shall  provide 
that  the  laboratory  shall  disclose  information  related  to  a  positive  drug  test  of  an  individual  to 
the  individual,  the  employer,  or  the  decisionmaker  in  a  lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the  individual  and  arising  from  a  certified  positive  drug  test. 

§  4037  Individual  access  to  test  and  laboratory  certification  results 

Any  employee  who  is  the  subject  of  a  drug  test  conducted  under  this  part  shall,  upon  written 
request,  have  access  to  any  records  relating  to  his  or  her  drug  test  and  any  records  relating  to 
the  results  of  any  relevant  certification,  review,  or  revocation-of-certification  proceedings. 

§  4039  Use  of  DHHS-certified  laboratories 

Employers  subject  to  this  part  shall  use  only  laboratories  certified  under  the  DHHS  "Manda- 
tory Guidelines  for  Federal  Workplace  Drug  Testing  Programs,"  53  FR  11970,  April  11,  1988, 
and  subsequent  amendments  thereto. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
49  CFR  Part  653 
[Docket  No.  92-Hl 
RIN  2132-AA37 

Prevention  of  Proliibited  Drug  Use  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Final  rule. 

summary:  The  Omnibus  Transportation 
EmployeiB  Testing  Act  of  1991  directs 
the  Federal  Transit  Administration  to 
issue  regulations  on  drug  and  alcohol 
testing  for  mass  transit  workers  in 
safety-sensitive  positions.  This 
document  accordingly  sets  forth  the 
agency's  anti-drug  program,  which  is 
intended  to  increase  the  safety  of  mass 
transit  opyerations. 
EFFECTIVE  DATE:  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  Office  .of 
Safety  and  Security,  Federal  Transit 
Administration,  DOT,  400  Seventh  St., 
SW..  room  6432,  Washington  DC  20590. 
Telephone:  202-366-2896.  For  legal 
questions,  Nancy  Zaczek  or  Daniel  Duff, 
Office  of  the  Chief  Coimsel,  Federal 
Transit  Administration,  DOT,  400 
Seventh  St.,  SW.,  room  9316, 
Washington  DC  20590.  Telephone:  202- 
366-4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  length  of  this  preamble,  the 
following  outline  of  the  rule's 
introductory  material  is  provided. 

I.  Discussion 

A.  Background 

B.  The  1988  Drug  Rule 

C.  The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 

D.  Summary  of  the  Final  Rule 

E.  Overview  of  the  Ckiminents 

II.  Discussion  of  the  Comments 

A.  Multi-modal  jurisdiction 

B.  Accident 

C.  Safety-sensitive  function 

D.  Covered  employee/contractor 

E.  Pre-employment/pro-duty  testing 

F.  Reasonable  suspicion  testing 

G.  Random  testing/ random  testing  rate 


H.  Post-accident  testing 

I.  Return  to  duty/ follow-up  testing 
|.  The  split  sample  procedure 

K.  Treatment 
L.  Training 

M.  Management  Information  System  (MIS) 
reporting  requirement  ' 

N.  Implementation  date 

O.  Combined  drug  and  alcohol  rules 

P.  Indian  Tribal  Governments 

Q.  Waivers 
III.  Section-by-Section  Analysis 
JV.Americans  With  Disabilities  Act  of  1991 

V.  Economic  Analysis 

VI.  Regulatory  Process  Matters 

I.  Discussion 

A.  Background 

On  December  15, 1992,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register,  at  57 
FR  59660,  entitled  "Prevention  of  - 
Prohibited  Drug  Use  in  Transit 
Operations,"  The  NPRM  invited 
comment  from  the  public  on  the 
proposed  rule,  which  would  require 
certain  recipients  of  Federal  transit 
funding  to  have  a  comprehensive  anti- 
drug program.  FTA  provided  a  120*day 
comment  period  and  received  over  80 
comments  on  the  regulation  proposed  in 
the  NPRM. 

In  addition  to  receiving  vmtten 
comments  on  the  NPRM,  in  1993  FTA 
held  three  public  hearings  on  the  rule: 
on  February  25-26,  in  Washington  DC, 
on  March  1-2,  in  Chicago,  Illinois,  and 
on  March  4-5,  in  San  Francisco, 
CaUfomia.  Each  hearing  was  recorded 
by  a  court  reporter;  the  transcript  of 
each  hearing  and  any  statements  or 
other  material  submitted  to  the  hearing 
oHicer  during  the  hearings  are  contained 
in  the  public  docket  to  this  rule  and 
were  considered  in  developing  this  final 
rule. 

B.  The  1988  Drug  Rule 

On  November  22, 1988,  the  FTA 
issued  a  final  rule  requiring  certain 
recipients  of  Federal  financial  assistance 
under  the  Urban  Mass  Transportation 
Act-of  1964,  as  amended,  to  develop  and 
implement  drug  testing  programs.  "That 
regulation,  codified  at  49  CFR  part  653, 
was  the  first  time  the  FTA  had  required 
such  a  program.  By  December  21, 1989, 
approximately  200  large  transit  systems 
certified  compliance  with  the  regulation 
and  began  testing  the  urine  of  safety- 
sensitive  employees  for  five  types  of 
illegal  drugs. 

Shortly  after  its  final  rule  was  . 
published  in  1988,  the  FTA  was  sued  by 
three  unions  representing  most 
American  transit  workers.  In  these  three 
suits,  consolidated  in  the  United  States 
District  Court  for  the  District  of 
Columbia,  the  plaintiffs  contended. 


among  other  arguments,  that  FTA 
lacked  statutory  authority  to  issue  a 
drug  testing  rule.  The  district  covut 
upheld  the  regulation  and  the  plaintiffs 
appealed. 

On  JaSiuary  19, 1990,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  overturned  that 
decision  in  Amalgamated  Transit  Union 
V.  Skinner.  894  F.2d  1362  (D.C.  Cir. 
1990)  md  on  January  25, 1990,  FTA 
published  a  notice  in  the  Federal 
Register  suspending  its  anti-drug 
regulation.  (Today's  final  rule  replaces 
suspended  part  653  with  a  new  part 
653.) 

Subsequently,  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act)  was  enacted,  authorizing 
FTA  to  require  drug  testing  of  safety- 
sensitive  employees.  (Pub.  L.  102-143, 
Title  V.)  This  final  rulemaking  is  issued 
under  the  authority  of  that  Act. 

C.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991 

The  Act  requires  the  FTA  to  issue  a 
rule  requiring  recipients  of  certain  FTA 
funding  to  test  safety-sensitive 
employees  for  the  prohibited  use  of 
.controlled  substances.  The  Act  directs  . 
FTA  to  require  recipients'of  Federal 
funds  under  section  3,  9,  or  18  of  the 
Federal  Transit  Act,  as  amended  (FT 
Act),  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code,  to  test  safety-sensitive  ' 
employees  for  any  substance  listed  in 
section  102(6)  of  the  Controlled 
Substances  Act  (21  U.S.C.  802(6))  which 
the  Secretary  has  determined  poses  a 
risk  to  transportation  safety.  Because 
certain  recipients  of  FTA  funds  are 
regulated  by  the  Federal  Railroad 
Administration  (FRA)  or  the  Federal 
Highway  Administration  (FHWA),  the 
Act  permits  such  recipients  to  be  subject 
to  the  anti-drug  regulations  of  those 
agencies. 

Compliance  with  FTA^s  rule  is  a 
condition  of  the  receipt  of  certain  kinds 
of  Federal  transit  fimding.  The  Act 
authorizes  FTA  to  withhold  that 
funding  if  a  recipient  is  not  in 
compliance  with  FTA's  rule  or,  as 
appropriate,  the  anti-drug  rules  of  FRA 
or  FHWA  .  Specifically,  the  Act 
authorizes  FTA  to  withhold  Federal 
funding  under  section  3,  9,  or  18  of  die 
FT  Act  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code. 

The  Act  directs  the  FTA  to  require 
foiu-  kinds  of  drug  testing:  pre- 
employment,  reasonable  suspicion, 
random,  and  post  accident,  and  permits 
FTA  to  require  periodic  drug  testing. 
The  Act  further  directs  FTA  to  require 
a  post-accident  test  when  there  has  been 
a  loss  of  human  life. 
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The  Act  authorizes  the  testing  only  of 
employees  who  perform  safety-sensitive 
functions,  but  does  not  define  what 
activities  constitute  a  safety-sensitive 
function,  specifically  authorizing  the 
agency  to  make  that  determination. 

The  Act  directs  FTA  to  require  its 
recipients  to  test  safety-sensitive 
employees  for  the  prohibited  use  of 
controlled  substances,  and  in  so  doing 
to  safeguard  the  privacy  of  safety- 
sensitive  employees  to  the  maximum 
extent  practicable.  Moreover,  the  Act 
requires  that  the  specimen  be 
subdivided,  seciu-ed,  and  labeled  in  the 
presence  of  the  tested  employee,  vnth 
one  part  tested  and  the  other  part 
retained  in  a  secure  manner  to  prevent 
tampering.  If  the  tested  portion  is 
verified  positive  for  the  presence  of 
illegal  drugs,  the  Act  specifies  that  the 
tested  employee  may  request  that  the 
other  portion  be  tested  at  another 
certified  laboratory.  To  ensure  the 
acoiracy  of  the  testing  procedures,  the 
Act  permits  only  those  laboratories 
certified  by  the  Department  of  Health 
and  Hiunan  Services  (DHHS)  to  test 
specimen  samples. 

If  a  safety-sensitive  employee  has  a 
verified  positive  drug  test  result  for 
prohibited  drugs,  the  Act  directs  FTA  to 
ensure  that  the  employee  receives 
opportunity  for  evaluation  and 
treatment.  Also,  the  Act  permits  FTA,  as 
appropriate,  to  permit  the 
disqualification  or  dismissal  of  any 
safety-sensitive  employee  who  has  a 
verified  positive  drug  test  result. 

In  providing  this  regulatory  authority, 
the  Act  authorizes  the  FTA  to  preempt' 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders 
inconsistent  with  this  rulcj  except  for 
certain  provisions  of  State  ciiminal  law 
which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
'injury,  or  property  damage. 

D.  Summary  of  the  Final  Rule 

The  final  rule  applies  to  recipients  of 
Federal  funds  imder  sections  3,  9,  or  18 
of  the  FT  Act,  or  section  103(e)(4)  of 
title  23  of  the  United  States  Code.  It 
requires  each  such  recipient  to  establish 
and  implement  an  anti-drug  program, 
consisting  primarily  of  a  testing  program 
but  with  elements  requiring  training, 
educating,  and  evaluating  safety-  - 
sensitive  employees  as  well. 

The  regulation  specifies  that  safety- 
sensitive  employees  may  not  use  any  of 
the  five  prohibited  substances  identified 
in  the  regulation:  marijuana,  cocaine, 
opiates,  amphetamines,  or  . 
phencyclidine. 

The  rule  mandates  the  foUovsdng 
kinds  of  testing: 


1.  Pre-employment  (including  transfer 
from  a  nonsafety-sensitive  position  to  a 
safety-sensitive  position  within  the 
organization); 

2.  Reasonable  suspicion; 

3.  Random; 

4.  Post-accident;  and 

5.  Return  to  duty/follow-up 
(periodic). 

The  rule  requires  the  use  of  testing 
procedures  found  in  part  40  of  title  49 
of  the  Code  of  Federal  Regulations,  the 
procedures  used  in  the  drug  testing 
rules  of  all  agencies  of  the  Department 
of  Transportation  (DOT),  which  requires 
the  testing  of  urine  samples.  Part  40 
conforms  to  the  DHHS  "Scientific  and 
Technical  Guidelines  for  Drug  TesUng 
Programs"  issued  on  April  11, 1988  and 
amended  today  to  incorporate  changes 
required  by  the  Act.  For  a  discussion  of 
those  changes,  please  see  part  40, 
"Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs",  and  its  accompanying 
preamble  published  elsewhere  in 
today's  Federal  Register.  This  part  653 
includes  procedures  that  require  a 
substance  abuse  professional  to  evaluate 
a  covered  employee  who  has  a  verified 
positive  drug  test  result  as  defined 
under  this  part.  Consequently,  both 
parts  must  be  followed. 

If  a  covered  employee  has  a  verified 
positive  drug  test  result  (as  defined  in 
this  part  653),  the  employee  must  be 
removed  from  the  safety-sensitive 
position,  be  told  about  educational  and 
treatment  programs  available,  and  be 
evaluated  by  a  substance  abuse 
professional  to  determine  whether  the 
employee  has  a  drug  problem.  The  rule 
does  not  address  who  should  pay  for  the 
employee's  treatment,  which  is  a  local 
issue. 

To  return  to  her  safety-sensitive 
position,  the  employee  must  properly 
complete  any  course  of  treatment 
prescribed  by  the  substance  abuse 
professional  and  take  a  drug  test  with  a 
verified  negative  result. 

The  rule  requires  each  recipient  to 
adopt  a  policy  statement  describing  its 
anti-drug  program  policies  and 
procedures,  including  the  consequences 
of  drug  use  and  a  verified  positive  drug 
test  result. 

The  rule  applies  to  any  entity  that 
receives  certain  Federal  funding  from 
the  FTA.  Such  an  entity,  called  a 
recipient,  must  certify  to  the  FTA  that 
it  will  carry  out  the  requirements  of  this 
part.  Not  all  such  recipients  provide 
mass  transit  services  directly,  relying 
instead  upon  other  pubUc  or  private 
entities  to  provide  such  services  in 
whole  or  in  part.  In  these  cases,  the 
direct  recipient  of  FTA  funds  remains 
legally  responsible  to  the  FTA  for  ; 


assuring  that  any  entity  operating  on  its 
behalf  is  in  compliance  with  the  drug 
testing  rule. 

Compliance  with  the  rule  is  a 
condition  of  Federal  assistance.  Failure 
of  a  recipient  to  comply  vath  the  rule — 
either,  in  its  own  operations  or  in  those 
of  an  entity  operating  on  its  behalf — will 
result  in  the  suspension  of  all  Federal 
transit  funding  to  the  recipient. 

Because,  as  noted  above,  a  recipient 
may  riot  iJways  directly  carry  out  mass 
transit  services,  the  rule  uses  "operator" 
or  "empldyer"  to  describe  those  who 
actually  jnay  be  providing  transit 
service  and  therefore  must  comply  with 
the  dfug  testing  program,  but  under  the 
rule  if  is  always  the  direct  recipient  of 
FTA  funds  that  legally  is  responsible  to 
FTA  for  complying  with  the  rule. 

E.  Overview  of  the  Comments 

The  FTA  received  84  comments  in 
response  to  the  NPRM.  FTA  considered 
all  comments  filed  in  a  timely  manner 
as  well  as  all  statements  and  material 
presented  at  the  public  hearings  on  the 
rule.  The  breakdown  among  commenter 


categories  is  as  follows: 

Transit  operators  (public  and  private)  .  35 

Cities  and  counties   :  „  4 

State  DOTS    11 

Labor  unions   2 

Trade  associations   9 

Individual  citizen   ;   1 

Nonprofit  organizations/special  transit 

providers    12 

State  govemraenta    2 

Public  Utility    1 

Member  of  Congress   1 

Private  businesses    3 

Others   4 

Most  of  the  comments  addressed 


issues  raised  in  the  NPRM,  but  some 
commenters  addressed  additional 
issues,  such  as  whether  volunteer 
drivers  should  be  subject  to  the  rule,  or 
the  applicability  of  the  regulation  to 
providers  of  transportation  paid  with 
publicly  subsidized  vouchers  or  scrip 
(txser-side  subsidies).  All  of  the  major 
issues  addressed  by  the  commenters  are- 
discussed  in  Section  II. 

n.  Discussion  of  the  Comments 

A.  Multi-modal  Jurisdiction 

Because  many  FTA  recipients  operate 
a  variety  of  different  mass  transit 
services^uch  as  bus,  rapid  rail, 
commuter  rail,  or  ferry  boat  services — 
they  may  be  regulated  by  the  FTA  and 
by  another  DOT  agency  or  agencies,  . 
such  as  the  Federal  Railroad 
Administration  (FRA),  the  Federal 
Highway  Administration  (FHWA),  or 
the  United  States  Coast  Guard  (Coast 
Guard).  For  the  most  part,  these 
agencies  have  regulated  drug  use  among 
safety-sensitive  einployees  since  1989. 
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including  employees  of  certain  FTA 
recipients.  In  addition,  the  Act 
authorized  FHWA.  for  the  first  time,  to 
regulate  intrastate  Commercial  Driver's 
License  (CDL)  holders,  which  include 
many  transit  employees.  To  limit  the 
anti-drug  regulations  with  which  such 
recipients  would  have  to  comply,  the 
NPRM  discussed  a  proposal  under 
which  (1)  FRA's  drug  testing  regulation 
would  apply  to  FTA  recipients  that 
operate  railroads.  Including  the 
recipient's  safety-sensitive  employees; 

(2)  FTA's  drug  testing  program,  not 
FHWA's.  would  apply  to  recipients  who 
employ  or  use  the  services  of  safety- 
sensitive  employees  who  hold  a  CDL, 
but  the  isdividual  CDL  holder  otherwise 
would  remain  subject  to  FHWA's 
implementation  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986;  and 

(3)  both  FTA's  and  Coast  Guard's  drug 
testing  program  would  apply  to 
recipients  operating  vessels,  and  Coast 
Guard  would  continue  to  regulate  the 
individual  safety-sensitive  employee 
(vessel  crew  member)  by  pursuing 
licensing  actions  or  other  punitive 
measures. 

FTA  received  ten  comments 
concerning  the  multi-modal 
jurisdictional  issue  suggesting  a  rather 
significant  change  to  the  FTA's 
approach  to  this  rulemaking.  Several 
commenters  suggested  that  DOT  should 
issue  one  regiilation  covering  all  entities 
regulated  by  any  DOT  agency.  In 
contrast,  other  commenters  suggested 
that  FTA  and  FHWA  should  issue  a 
joint  regulation  or  issue  two  separate 
regulations  using  identical  language. 
Ljistly,  one  comnienter  particularly 
focused  on  the  chain-of-custody  form, 
mandated  by  part  40,  and  recommended 
that  all  DOT  agencies  use  the  same 
form.  . 

FTA  Response.  FTA  is  sympathetic  to 
the  concerns  of  recipients  regulated  by 
more  than  one  DOT  agency  anti-drug 
rule some  of  whom  proposed  a  single 
regulation.  As  a  practical  matter, 
however,  an  agency-wide  DOT  drug  rule 
would  be  difficult  to  implement  because 
of  the  different  characteristics  of  the 
various  communities  each  agency 
regulates.  Nevertheless,  FTA  addresses 
the  multi-j\irisdictional  issue  by 
clarifying  the  jurisdiction  of  FTA,  FRA. 
FHWA,  and  Coast  Guard  over  transit 
entities.  In  this  regard,  we  have  adopted 
the  proposal  in  the  NPRM  discussed 
above. 

In  response  to  one  commenter.  DOT 
will  amend  part  40  in  the  aeai  futiue  to 
address  the  issue  concerning  one  DOT- 
wide  chain-of-custody  form. 


B.  Accident 

The  vast  majority  of  comments 
concerning  this  definition  focused  on 
incidents  involving  only  property 
damage;  specifically,  how  the 
seriousness  of  these  incidents  should  be 
measured,  thus  justifying  the 
administration  of  a  drug  test.  In  the 
NPRM  we  had  proposed  a  dollar 
measurement,  whereby  an  accident  was 
any  incident  resulting  in  at  least  $1,000 
in  total  property  damage. 

Most  commenters  addressed  the 
dollar  amount  proposed  in  the  NPRM 
and  stated  thatSl.OOO  was  too  low  a 
threshold.  Some  of  these  commenters 
proposed  their  own  method  of 
calculating  a  dollar  threshold  such  as  a 
measiirement  based  on  a  vehicle's  gross 
vehicle  weight — the  greater  the  weight 
the  higher  the  property  damage 
threshold. 

Other  commenters  objected  to  the  use 
of  a  dollar  threshold  to  measure  the 
seriousness  of  incidents  involving  only 
damage  to  property.  These  commenters 
urged  us  to  adopt  an  objective  measure 
of  property  dainage  such  as  FHWA's 
definition  of  accident  FHWA  defines  ah 
accident  involving  only  property 
damage  as  an  incident  that  so  disables 
the  vehicle  that  it  must  be  towed  away 
from  the  scene. 

Another  commenter  objected  to  the 
use  of  dollar  amounts  and  requested 
that  we  adopt  a  reasonable  cause 
standard. 

Other  commenters  addressed  the 
overall  definition  of  accident  In  the 
NPRM  we  had  limited  the  definition  to 
an  incident  involving  a  revenue  service 
vehicle,  and  several  commenters 
objected  to  this  limitation,  proposing 
instead  that  we  include  any  incident 
involving  a  nonrevenue  service  vehicle 
as  welL 

FTA  Response.  FTA  has  changed  the 
definition  of  "accident"  in  such  a  way 
that  it  is  broadened  in  some  respects, 
and  narrowed  in  others.  In  particular, 
FTA  has  broadened  the  definition  in  the 
final  rule  to  include  occurrences 
involving  nonrevenue  service  vehicles 
operated  by  a  holder  of  a  CDL.  We 
recognize  that  this  decision  falls  short  of 
the  reconunendation  proposed  by  some 
commenters  favoring  the  inclusion  of  all 
occurrences  involving  nonrevenue 
service  vehicles,  but  it  is  based  on 
another  consideration,  avoiding  a 
jurisdictional  conflict  betwe«i  FTA  and 
FHWA.  Ordinarily.  FHWA  would 
regulate  CDL  holders  as  well  as  their 
employers.  This  new  coverage  in  our 
final  rule  is  consistent  with  the 
agreement  between  FTA  and  FHWA  that 
FTA's  drug  testing  program  applies  to 
the  transit  employers  of  CDL  holders. 


FTA  has  further  modified  the 
proposed  definition  of  "accident"  to 
distinguish  the  situations  of  different 
kinds  of  mass  transit  vehicles.  Many 
mass  transit  vehicles,  such  as  buses  and 
vans,  are  p^ssenger-cairying  motor 
vehicles.  FTA  believes  that  it  is  sensible 
to  use  a  definition  of  "accident"  that  is 
consistent  with  FHWA's  for  such 
vehicles.  Therefore,  we  are  adopting  a 
provision  paralleling  FHWA's  definition 
of  "accidejit"  [in  49  CFR  390.5).  The 
definition  States  that  an  accident  occurs 
when  a  vebicle  (whether  a  mass  transit 
vehicle  or^^other  vehicle,  such  as  a 
private  automobile)  suffers  disabling 
damage  and  is  towed  away  from  the 
scene  of  the  accident.  This  provision 
eliminates  the  subjectivity  inherent  in 
basing  a  definition  on  estimates  of 
property  damage. 

For  other  vehicles — light  or  rapid  rail 
cars,  ferry  boats,  trolley  cars  and  buses, 
etc. — we  also  believe  it  is  best  to 
eliminate  a  property  damage-based 
standard.  Instead,  the  final  rule  provides 
that  if  the  mass  transit  vehicle  is 
removed  from  revenue  service  as  the 
result  of  the  occurrence,  an  "accident" 
is  deemed  to  take  place.  FTA  believes 
that  the  operating  practices  of  recipients 
typically  resxilt  in  at  least  the  temporary 
removal  from  revenue  servicfe  of 
vehicles  that  have  been  involved  in  all 
but  the  most  minor  of  mishaps.' 

Of  course,  any  occurrence  in  which 
someone  is  killed  or  injured  sufficiently 
to  reqiiire  medical  treatment  away  from 
the  accident  scene,  is  an  "accident"  for 
purposes  of  this  rule,  regardless  of  the 
type  of  transit  vehicle  involved. 

We  have  further  nairowed  the 
definition  of  "accident"  by  deleting  the 
reference  to  reportable  accidents.  In  the 
NPRM  we  proposed  that  any  occurrence 
required  to  be  reported  to  FRA,  FHWA, 
or  the  Coast  Guard  would  constitute  an 
accident,  but  the  final  rule  uses  only  the 
criteria  discussed  above. 

C.  Safety-sensitive  function 

Most  commenters  addressed  the 
definition  of  safety-sensitive  function, 
one  of  the  most  important  definitions  in 
the  rule.  Because  the  proposed 
definition  had  a  list  of  functional 
categories,  most  commenters  objected 
either  to  the  inclusion  or  exclusion  of  a 
particular  category.  Some  commenters. 
however,  merely  sought  clarification  of 
the  categories  in  the  NPRM. 

Including  those  employees  who 
"maintain  a  revenue  servioe  vehicle"  in 
the  definition  particularly  concerned 
several  commenters.  Whila  most 
commenters  imderstood  that  this 
category  included  mechanics,  some 
thought  that  it  covered  workers  who 
clean  rather  than  repair  buses,  rail  cars,. 
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and  other  mass  transit  facilities.  The 
remaining  commenters  made  specific 
recommendations  concerning 
mechanics,  some  arguing  that  we  should 
exclude  all  mechanics,  with  others 
stating  that  we  should  exclude  only 
those  working  under  contract  for  section 
18  rural  operators.  Yet  others  suggested 
that  we  should  include  only  those 
mechanics  working  for  large  transit 
operators. 

Commenters  objected  to  only  one 
other  safety-sensitive  category, 
"controlling  the  movement  of  revenue 
service  vehicles",  the  category  which 
includes  dispatchers.  These  cormnenters 
contend  that  dispatchers  do  not  perform 
a  safety-sensitive  function. 

Although  we  did  not  include  any 
categories  involving  the  construction, 
design,  or  manufacture  of  revenue 
service  vehicles  or  other  mass  transit 
equipment  or  facihties,  several 
commenters  suggested  that  we 
specifically  exclude  them  from  the 
definition.  Without  this  specific 
exclusion  they  beheve  there  may  be 
some  instances  in  which  such  workers 
might  be  considered  to  be  performing  a 
safety-sensitive  function. 

Other  commenters  recommended  that 
we  add  categories  to  the  definition, 
including  poUce  and  other  security 
persoimel,  and  mechanics  who  repair 
nonrevenue  ser\'ice  vehicles. 

Finally,  some  commenters  sought 
clarification  of  the  definition:  whether  it 
included  volunteers  and  CDL  holders, 
and  on  the  meaning  of  "directly 
supervising  an  employee  who  is 
performing  a  safety-sensitive  function." 

FTA  Response.  We  have  made  several 
changes  to  the  definition  of  "safety- 
sensitive  employee."  Before  describing 
those  changes,  however,  we  first  explain 
why  we  proposed  a  definition  based  on 
function  rather  than  titles.  Because  each 
transit  system  uses  its  own  job 
classification  categories,  we  wanted  to 
avoid  specifying  particular  job  titles. 
Instead,  we  concluded  that  four  job 
functions  were  critical  to  safety,  and  in 
the  NPRM  identified  operating, 
maintaining,  and  controlling  the 
movement  of  vehicles  as  those  functions 
critical  to  the  safety  of  the  traveUng 
public,  and  added  a  fourth  category, 
first-line  supervisors  of  anyone 
operating,  maiutaining,  or  controlling 
the  movement  of  the  vehicle.  The  final 
rule  adopts  these  categories,  with  some 
changes. 

Now  a  discussion  of  the  changes 
made.  Most  notably,  we  have  created 
two  new  categories  of  safety-sensitive 
functions:  The  carrying  of  a  firearm  for 
seciirity  purposes,  and  the  operation  of 
a  nonrevenue  service  vehicle  by  a  CDL 
holder.  We  include  firearm-bearing 


poUce  and  security  personnel  because  of 
the  sensitivity  of  their  position  and  the 
danger  to  the  public  should  they  be 
under  the  influence  of  prohibited  drugs. 

As  discussed  above,  FHWA  regulates 
CDL  holders,  both  interstate  and 
intrastate,  and  their  employers.  FTA's 
relationship  is  vrith  its  recipients,  many 
of  whom  employ  CDL  holders.  To  avoid 
a  jurisdictional  conflict,  FTA  and 
FHWA  have  agreed  that  FTA's  drug 
testing  rule  will  apply  to  transit  entities 
that  employ  or  use  the  services  of  CDL 
holders,  regardless  of  the  kind  of  vehicle 
they  operate. 

We  nave  also  reduced  the  scope  of  the 
definition  somewhat.  While  we 
proposed  in  the  NPRM  to  include 
supervisors  of  safety-sensitive 
employees,  the  final  rule  limits  that 
category  by  covering  only  first-line 
supervisors  whose  responsibilities 
include  the  performance  of  a  safety- 
sensitive  function.  For  instance,  if  a 
supervisor's  job  description  requires  her 
to  drive  a  vehicle,  she  would  be 
covered,  but  if  it  did  not,  she  would  not. 

Further,  in  response  to  comments,  we 
have  excluded  from  the  scope  of  the 
rule  contract  mechanics  for  any  entity 
receiving  section  18  funds. 

Regarding  the  recommendation 
specifically  to  exclude  construction, 
design,  and  manufacturing  persoimel, 
we  believe  it  is  unnecessary  to  do  so 
because  the  Hst  of  categories  in  the 
definition  is  exclusive.  Any  functional 
category — such  as  construction  or 
design  or  manufacturing — not  in  the 
definition  is  not  subject  to  the  rule. 

Finally,  some  clarification  on  the" 
issue  of  safety-sensitive  employees. 
Volunteers  are  covered  by  the  rule  if 
they  perform  any  safety-sensitive 
function.  Coverage  imder  the  rule 
should  not  be  based  on  whether  an 
individual  holds  a  paying  position,  but 
on  whether  that  individual  is  in  a 
position  to  affect  the  safety  of  the 
transit-riding  public.  The  final  rule 
definition  of  covered  employee  thus 
specifically  includes  volunteers. 

Another  ambiguity  mentioned  by 
several  commenters  concerns  the 
maintenance  category,  which  several 
commenters  believed  would  include 
workers  who  clean  rather  than  repair 
transit  equipment.  We  do  not  mean  to 
cover  such  workers  and  emphasize  that 
only  mechanics  who  repair  vehicles  or 
who  perform  routine  maintenance  are 
the  types  of  maintenance  workers 
covered  by  the  rule. 

D.  Covered  employee/contractor 

In  the  NPPUvl  the  definition  of  covered 
employee  included  three  general 
categories  of  safety-sensitive 
employees — those  directly  employed  by 


an  employer,  those  employed  by  a 
contractor,  and  applicants  for  a  safety- 
sensitive  position.  Most  comments 
about  this  definition  pertained  to  the 
coveragei  of  contractors  in  the  NPRM, 
which  included  any  person  or 
organization  providing  services  or 
perfprming  work  consistent  v^th  a 
specific  understanding  or  arrangement, 
whicli  could  be  a  vmtten  contract  or  an 
informal  krrangement  reflecting  an 
ongoing  relationship  between  the 
parties.  / 

Many^ommenters  objected  to  the 
inclusion  of  contractors  within  the 
scope  of  the  rule,  believing  that 
employers  should  not  be  accountable  for 
a  contractor's  compliance  with  the  rule 
because  employers  have  little  or  no 
control  over  contractors  or  their 
employees. 

While  other  commenters  did  not 
specifically  object  to  the  inclusion  of 
contractors,  they  did  object  to  the  scope 
of  the  definition  of  contractor  and 
recommended  that  it  be  defined  to 
include  only  those  who  perform  work  or 
provide  service  imder  a  formal  written 
agreement. 

Other  commenters  sought  to  exclude 
contractors  in  rural  areas  contending 
that  many  simply  would  refuse  to  do 
business  with  the  recipient  rather  than 
submit  to  a  sophisticated  drug  testing 
program.  The  remaining  commenters 
requested  that  we  exclude  only  contract 
mechanics  from  the  definition. 

FTA  Response.  In  response  to 
comments,  we  have  made  a  number  of 
changes  to  the  wording  of  this  safety- 
sensitive  function,  although  the  basic 
concepts  in  the  NPRM  remain 
imchanged. 

The  final  rule  includes  direct 
employees,  contractors  and  their 
employees,  and  applicants  imder  the 
definition,  but  reflects  the  following 
changes.  First,  we  specifically  include 
volunteers  in  the  definition  because,  as 
noted  above,  we  define  "safety- 
sensitive"  functionally  and  look  only  to 
the  function  that  a  person  performs,  not 
whether  they  receive  pay  for  their  work. 

Second,  while  many  commenters 
objected  to  including  contractors  Avho 
perform  safety-sensitive  functions,  we 
have  for  the  most  part  continued  to 
include  them  in  light  of  legislative 
history  on  this  issue.  The  following  was 
said  during  the  debate  on  the  bill: 

Drug  and  alcohol-testing  requirements 
must  not  be  circumvented  through 
contracting  out  of  work. 

Safety-sensitive  employees  of  recipients  of 
the  Federal  transit  grant  money  identified  in 
the  bill,  and  those  safety-sensitive  employees 
working  for  contractors  of  such  recipients 
must  be  covered  exactly  to  the  same  extent 
and  in  the  same  fashion.  I  know  that  I  speak 
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for  all  conferees  when  I  say  that  we  will  not 
tolerate  a  situation  where  employees 
performing  substantially  the  same  safety- 
sensitive  function  are  covered  or  not  covered 
depending  on  whether  they  work  directly  for 
a  public  authority  or  an  outside  contractor. 
137  Cong  Rec  S14766  {daily  ed.  Oct  16, 
1991.)  (Statement  of  Sen.  D'Amato). 

On  the  other  hand,  we  are 
sympathetic  to  the  persuasive 
arguments  of  rural  operators  on  this 
issue,  and  specifically  exclude  from 
coverage  under  the  rule  contract 
mechanics  who  perform  work  or 
provide  services  for  section  18  rural 
recipients.  We  believe  that  the  potential 
cost  and  hardship  of  including  such 
contractors  outweighs  any  benefits 
including  them  might  bring,  since  so 
many  niral  operators  believe  that  they 
simply  would  be  unable  to  get  any 
outside  servicing  if  providers  of  that 
service  were  subject  to  this  rule. 

E.  Pre-employznent/Pre-duty  Testing 

Althoti^  the  NPRM  included  the  pre- 
employinent/{He-duty  tests  within  one 
provision,  in  feet  they  apply  to  di^erent 
types  of  workers — applicants  in  one 
instance,  and  transferees  from  a 
nonsafety-sensitive  position  to  a  safety- 
sensitive  position  in  the  other.  Under 
the  NPRM,  an  applicant  coidd  not  be 
hired  unless  he  passes  a  pre- 
employment  drug  test,  nor  could  a 
transferee,  already  employed  by  the 
employer,  perform  a  safety-sensitive 
function  imtil  she  passes  a  drug  test 
Under  the  specific  notice  provision,  the 
NPRM  required  applicants  and 
transferees  to  be  notified  that  they  must 
submit  to  a  drug  test  Moreover,  a  pre- 
employment  drug  test  (x>uld  not  be 
waived  by  the  employer,  whidi 
distingui^ied  the  anti-drug  NPRM  from 
the  alcohol  NPRM.  (The  alcohol  NPRM 
proposed  to  allow  the  employer  in 
certain  limited  ciicumstances  to  accept 
another  alcohol  test  resuh  in  lieu  of  a 
pre-employmmt  test) 

Commentras  focused  on  these  issues. 
Specifically,  oommenters  requested  that 
we  add  a  notification  requirement  to  the 
pre-empk>ymerit/pre-duty  testing 
provisirai  of  the  final  rule.  On  the  other 
issue,  commenters  stated  that  employers 
should  not  be  able  to  accept  the  results 
of  a  drug  test  administered  imder  the 
requirem^ts  of  another  DOT  agency. 

FTA  Response.  In  the  NPRM  we  did 
require  an  emplo]^  to  notify  an 
applicant  that  he  or  she  woiild  be 
required  to  take  a  drug  test  with  a 
verified  negative  result.  We  have  made 
no  changes  to  this  requirement  in  the 
final  rule.  As  noted  above,  some 
commenters  thought  that  we  allowed  an 
employer  to  use  certain  existing  test 
results  in  lieu  of  a  pre-employment  test. 


We  do  not  That  provision  was  not  in 
the  drug  NPRM.  nor  is  it  in  this  final 
rule. 

We  have  made  another  change  in 
response  to  comments  on  om-  related 
alcohol  rule.  Some  commenters  were 
confused  by  the  term  pre-duty  testing 
and  assumed  that  it  meant  that  an 
employee  must  be  tested  every  time 
they  were  about  to  perform  a  safety- 
sensitive  function.  This  is  not  the  case. 
We  meant  to  apply  that  provision  to 
transferees  from  a  nonsaJfety-sensitive 
position  to  a  safety-sensitive  position. 
To  clarify  our  intent  we  have  deleted 
the  phrase  "pre-duty"  (in  the  context  of 
pre-employment  drug  testing)  from  the 
final  rule. 

F.  Reasonable  Suspicion  Testing 

Commenters  responding  to  this 
general  area  raised  numerous  issues.  ' 
Before  discussing  those  Issues,  however, 
we  first  briefly  summarize  the 
reasonable  suspicion  testing  provision 
as  it  appeared  in  the  NPRM. 

Reasonable  suspicion  testing  is 
specifically  required  by  the  Act,  and  the 
NPRM  basically  authorizes  an  employer 
to  conduct  a  test  when  it  believes  the 
employee  is  exhibiting  certain 
characteristics  of  prohibited  drug  use. 
The  NPRM  never  identifies  or  defines 
those  characteristics,  but  authorizes  an 
employer  to  require  a  reasonable 
suspicion  drug  test  on  the  basis  of 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance 
and  behavior  of  the  covered  employee, 
which  characterize  prohibited  drug  use. 

Moreover,  those  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  drug  use.  The 
NPRM  specifically  required  that  a 
supervisor  receive  two  hoiurs  of  training, 
which  must  include  information  about 
the  manifestations  and  behavioral 
characteristics  indicating  prohibited 
drug  use. 

Commenters  took  a  niunbex  of 
positions  on  tiiis  issue.  Some  wanted 
only  one  supervisor  to  make  the 
reasonable  suspicion  determination, 
others  wanted  two.  Some  believed  that 
the  test  could  be  based  on  the 
observations  of  a  third  party,  such  as  a 
transit  passenger. 

Commenters  also  took  different 
positions  on  the  amoimt  of  time  a 
supervisor  should  be  trained,  although 
most  thought  that  one  hovtr  was  not 
enough  time  to  adequately  train  a 
supervisor.  Some  commenters  suggested 
foiu-  hoiu^  of  training,  others  suggested 
four  hours  of  combined  alcohol  and 
drug  training,  and  yet  another  suggested 
five  to  ten  hours  of  training  with  the 
additional  requirement  of  a  proficiency 
certification. 


Many  commenters  suggested  that  the 
language  of  the  reasonable  suspicion 
provision  be  broadened  to  include  other 
factors  in  the  determination.  For 
instance,  some  suggested  that  employers 
be  allowed  to  review  an  employee's 
attendance  records  for  absenteeism  and 
tardiness.  Others  suggested  that  an 
employer  be  allowed  to  examine  other 
records  indicating  whether  the 
employee  hai^  any  moving  traffic 
violations,  bqcupational  injuries,  or 
operatirig  rule  violations.  And  others 
suggested  th4t  an  employer  be  able  to 
look  at  the  pattern  of  the  employee's 
conduct  both  on  and  off  the  fob. 

Lastly^  the  commenters  discussed  the 
matter  of  Whether  there  shoidd  be 
written' documentation  of  a  reasonable 
suspicion  determination.  The  NPRM  did 
hot  require  written  dociunentation.  but 
stated  that  any  document  generated  as  a 
result  of  a  reasonable  suspicion 
determination  must  be  maintained  for  a 
year.  Several  commenters  recommended 
that  a  writteri  determination  be 
required,  with  one  suggesting  that  a 
checklist  also  be  required.  One 
commenter  recommended  that  a  second 
supervisor  concur  in  the  written 
determination  before  a  reasonable 
susp^icion  test  could  be  condu^ed^ 
Another  commenter  suggested  that 
written  documentation  be  required  only 
if  the  employee  has  a  verified  positive 
drug  test  result  and  stibsequently  was 
disciplined. 

FTA  Response.  In  the  final  rule  we 
essentially  have  retained  the  reasonable 
suspicion  provision  from  the  NPRM, 
with  only  one  change,  because  we 
believe  it  adequately  balances  the  rights 
of  employees  against  the  rights  of  the 
traveling  public.  For  instance,  we 
believe  that  the  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  prohibited 
drug  use  rather  than  by  some  third 
party.  (Of  course  a  third  party  could 
alert  a  transit  operator  about  a  particular 
situation,  whidi  might  trigger  a 
supervisor  to  pay  particular  attention  to 
the  affected  employee.} 

We  also  belike  that  a  determination 
made  by  a  single  supervisor  trained  in 
detecting  the  signs  of  drug  use 
adequately  protects  the  employee,  and 
we  were  concerned  about  the  cost  of 
requiring  two  supervisors  to  make  the 
determination. 

However,  although  many  commenters 
supported  the  requirement  that 
supervisors  receive  two  hours  of 
training,  we  have  changed  this 
requirement  in  the  final  rule,  being 
sensitive  to  the  costliness  of  such 
training.  Supervisors  who  make 
reasonable  suspicion  referrals  will  be 
required  to  imdei^o  only  one  hour  of 
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training.  Individual  employers  of  course 
are  free  to  provide  as  much  additional 
training  beyond  the  required  one  hour 
as  they  like.  Employers  also  are  allowed 
to  combine  drug  and  alcohol  training, 
provided  the  required  time  frames  are 
satisfied. 

The  standard  used  to  authorize  a 
reasonable  suspicion  test  remains 
uncheuiged  in  the  final  rule,  which 
means  that  a  supervisor  may  consider 
only  short-term  indicators  of  drug  use. 
We  stress  that  long-term  indications  o( 
drug  use  such  as  absenteeism  or 
tardiness  or  moving  traffic  violations 
cannot  be  used  as  the  basis  for 
condxKling  a  reasonable  stispidon  drug 
test,  which  must  only  be  based  on 
contemporaneous  and  articulable 
observations.  Of  course,  a  supervlsar 
may  particularly  be  alert  to  the  conduct 
and  job  performance  of  an  employee 
based  on  the  supervisor's  long-term 
knowledge  of  the  employee. 

We  do  not  require  a  supervisor  to 
dociiment  an  employee's  behavior  in 
writing.  We  do,  however,  provide  that 
any  documents  generated  by  the 
determination  must  be  maintained  for 
one  year.  Again,  the  final  rule  does  iMDt 
require  an  employer  to  document  each 
and  every  reasonable  suspicion 
determination,  although  an  employer 
would  be  prudent  to  do  so. 

G.  Random  Testing/Random  Testing 
Rate 

The  random  testing  provision 
generated  many  comments,  with  most 
commenters  proposing  the  adoption  of  a 
particular  random  testing  rate  or  a 
particular  method  of  determining  a 
random  testing  rate.  Other  commenters 
were  concerned  about  the  frequency  of 
random  testing  and  how  the  test  should 
be  administered.  Several  commenters 
sought  clarification  of  certain  aspects  of 
the  provision. 

Several  different  alternatives  for 
determining  the  random  testing  rate 
were  offered.  Many  commenters 
suggested  a  flat  rate,  ranging  from  10 
percent  to  50  percent 
.  Others  suggested  a  performance  based 
rate,  that  is,  a  rate  determined  by  the 
results  of  random  testing.  Under  such  a 
scheme,  if  the  number  of  verified 
positive  test  results  exceeds  a  specified 
rate  (for  example,  1  percent),  then  the 
employer  Vould  be  reqiiired  to  test  at  a 
higher  specified  random  rate  (for 
example,  50  percent).  If  the  number  of 
verified  positive  test  results  is  less  than 
the  specified  rate,  the  employer  would 
be  required  to  test  at  a  reduced  random 
rate  (for  example,  25  percent).  One 
commenter  recommended  that  an 
employer  covdd  randomly  test  20 
percent  of  its  employees  if  less  than  3 


percent  of  its  random  tests  were 
verified,  but  if  the  number  of  verified 
positives  exceeded  3  percent  the 
employer  would  have  to  raise  its  testing 
rate. 

Other  variations  were  proposed. 
Several  commenters  suggested  that  we 
set  a  minimum  random  testing  rate  of  10 
p>ercent,  but  give  an  employer  the 
discretion  to  test  at  a  higher  rate  based 
on  its  ovra  experience.  Another 
commenter  suggested  that  we  require  a 
random  rate  below  50  percent  and  allow 
an  employer  to  set  its  own  rate  for 
different  classes  of  employees.  Yet 
another  commenter  recommended  that 
we  set  a  rate  anywhere  from  10  percent 
to  50  percent  but  allow  an  employer  to 
reduce  its  rate  if  it  has  programs,  sudi 
as  training  and  rehabilitation  programs, 
in  addition  to  those  reqxiired  by  the  final 
rule. 

Another  comnnenter  recommended 
that  random  testing  be  phased  in.  15 
percent  the  first  year,  20  percent  the 
second  year,  and  25  percent  thereafter, 
presumably  to  ease  cost  and 
administrative  burdens.  Another 
commenter.  however,  recommended 
that  those  who  had  never  randomly 
tested  employees  should  be  required  to 
test  at  a  higher  random  rate  than  those 
who  have  had  a  program  in  effect. 
Lastly,  one  commenter  believed  that 
FTA  should  not  set  the  rate  at  all,  but 
the  rate  should  be  determined  by  an 
agreement  between  labor  and 
management  Aside  from  the  random 
testing  rate  issue,  commenters  also 
addressed  how  the  test  itself  should  be 
conducted.  In  this  regard,  several 
commenters  were  concerned  about  how 
truly^andom  testing  would  be,  and 
suggested  that  the  testing  itself  should 
be  conducted  by  an  outside  agency, 

FTA  Response.  In  determimng  the 
random  drug  testing  rate,  FTA  has 
considered  not  only  the  comments  on 
this  issue  but  other  factors  as  well.  Most 
impK)rtantly,  because  FTA,  imlike  other 
IX5t  agencies,  has  not  previously 
required  drug  testing,  we  do  not  know 
the  extent  of  dnig  use  in  the  mass  transit 
industry.  We  therefore  have  established 
a  random  drug  testing  rate  of  50  percent 
the  rate  at  which  other  DOT  agencies 
have  been  requiring  random  testing 
since  1989. 

We  recognize,  however,  that  random 
drug  testing  does  subject  a  large  number 
of  employees  to  urine  testing  and  is 
costly.  We  have  thus  today  issued  an 
NPRM  requesting  comment  on  whether 
we  should  adopt  a  performance  based 
random  drug  testing  rate.  For  a  complete 
discussion  of  this  issue,  please  see  the 
NPRM  entitled  "Random  Drug  Testing 
Program"  published  elsewhere  in 
today's  Issue  of  the  Federal  Register. 


Moreover,  the  NPRM  required  random 
testing  to  be  completely  random,  which 
means  that  it  must  be  unannounced.  It 
must  also  be  xmpredictable,  which  Is  the 
reason  we  ;proposed  that  the  tests  be 
spread  reasonably  throughout  a  12- 
month  period.  We  have  retained  both  of 
these  r^ulrements  In  the  final  rule. 

We  do  not,  hoMfever,  require  the  test 
to  be  conducted  by  an  outside  agency. 
Although  i^eouirtng  a  third  party  to 
conduct  thieirandom  drug  testing  may 
afford  an  employee  additional 
protection,, we  believe  the  final  rule 
provides  an  employee  with  sufficient 
protection.  Among  other  things,  the  rule 
requires  an  emplwer  to  use  a 
sdentt^cally  valid  method  to  randomly 
select  employees  from  a  pool  in  which 
each  employee  has  an  equal  chance  of 
being  selected. 

Lastly,  some  commenters  are 
confused  about  an  issue  raised  in  the 
alcohol  NPRM  that  does  not  relate  to 
this  rule.  In  o\ir  companion  alcohol 
NPRM,  we  restricted  random  testing  to 
the  time  frames  just  before,  during,  or 
just  after  the  employee  performs  a 
safety-sensitive  function.  Several 
commenters  to  the  drug  rule  asked  us  to 
explain  the  reasoning  for  this 
restriction. 

We  emphasize  that  this  limitation 
does  not  apply  to  the  drug  rule.  Because 
drugs  are  prohibited  substances,  a 
safety-sensitive  employee  may  be 
randomly  tested  for  drugs  at  any  time 
while  on  duty.  In  contrast,  alcohol  is  a 
legal  substance,  and  an  employee  who 
is  not  performing  or  who  will  not  be 
performing  a  safety-sensitive  function 
within  four  hours  may  engage  in  a  legal 
activity.  Thus  the  alcohol  rule  strictly 
limits  the  pwriod  of  time  when  the 
employee  is  subject  to  random  testing. 

H.  Post-accident  Testing 

The  conunents  on  this  provision 
concerned  three  basic  questions;  when 
should  a  test  be  performed  following  an 
accident,  which  employees  should  be 
tested,  and  who  should  conduct  the 
testing. 

In  determining  when  a  post-accident 
test  should  be  required,  the  NPRM 
distinguished  between  fatal  and 
nonfatal  accidents.  After  an  accident 
involving  a  fatality,  the  NPRM  required 
the  employer  to  test  employees  who 
were  on  duty  and  present  in  the  vehicle 
at  the  time  of  the  accident  as  well  as 
mechanics  involved  in  the  vehicle's 
most  recent  maintenance.  After  an 
accident  not  involving  a  fatality  had 
occurred,  the  employer  was  required  to 
test  certain  employees  imless  their 
performance  could  be  completely 
discounted  as  a  contributing  factor  to 
the  accident. 
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Instead  of  this  dual  standard  in  the 
NPRM,  one  commenter  suggested  that 
we  adopt  a  reasonable  cause  standard 
for  determining  when  a  post-accident 
test  should  be  performed,  regardless  of 
the  seriousness  of  the  accident. 

Although  other  commenters  did  not 
specifically  propose  a  reasonable  cause 
standard,  they  did  object  to  the  scope  of 
the  fatal  accident  provision,  in  which  all 
safety-sensitive  employees  oii-duty  and 
present  in  the  vehicle  at  the  time  of  the 
accident,  as  well  as  mechanics,  must  be 
tested. 

Most  of  the  comments  on  who  should 
be  tested  stressed  the  difficulty  of 
testing  mechanics,  especially  when 
vehicle  maintenance  is  contracted  out. 
Some  flatly  stated  that  testing 
mechanics  in  rural  areas  was  not 
practical,  while  others  stated  that 
requiring' the  testing  of  mechanics  after 
an  accident  is  uiu'easonable.  While 
some  commenters  opposed  the  testing  of 
any  mechanics,  others  suggested  that  we 
include  only  certain  mechanics.  In  this 
connection,  one  commenter  suggested 
that  we  require  the  testing  only  of  those 
mechanics  who  have  maintained  the 
affected  vehicle  within  the  two  weeks 
before  the  accident  occurred.  Another 
commenter  made  the  same 
recoirmiendation  but  suggested  that  only 
those  mechanics  who  maintained  the 
vehicle  two  days  before  the  accident  be 
tested. 

Although  most  comments  concerned 
the  testing  of  mechanics,  one 
commenter  also  suggested  that  we 
require  the  testing  of  drivers  only  if  they 
are  contributorily  negligent. 

Commenters  also  stressed  the 
difficulty  of  testing  employees  after  an 
accident.  They  cited  examples  of 
employees  leaving  the  scene  of  the 
accident,  or  police  or  hospital  personnel 
refusing  to  allow  the  employee  to  be 
tested  by  the  employer.  These 
commenter^  contended  that  the  rule 
should  address  these  problems. 

FTA  Response.  FT  A  in  its  final  rule 
has  developed  a  dual  post-accident 
testing  provision:  after  accidents 
involving  a  fataility,  and  after  accidents 
involving  bodily  injury  or  property 
damage.  The  Act  requires  ps  to  mandate 
a  drug  test  whenever  someone  dies  as  a 
result  of  a  mass  transit  accident,  and  we 
thus  have  expressly  rejected  the 
adoption  of  a  probable  cause  standard  in 
such  cases.  Simply  put,  if  an  accident 
involving  a  fatality  has  occurred,  a  drug 
test  must  be  given  vdthin  32  hours  to 
those  safety-sensitive  employees  on- 
duty  in  the  vehicle  at  the  time  of  the 
accident. 

Other  employees'  conduct  njay 
contribute  to  an  accident,  however.  For 
example,  if  two  trains  are  placed  on  the 


same  track  and  collide,  the  performance 
of  safety-sensitive  duties  by  a  vehicle 
controller  could  have  contributed  to  the 
accident.  If  there  are  indications  that 
brake  failure  was  involved  in  a  bus 
accident,  and  the  vehicle's  brake  system 
was  maintained  a  brief  time  before  in 
the  garage  by  an  identifiable  mechanic, 
the  performance  of  that  mechanic  could 
have  contributed  to  the  accident.  In 
situations  of  this  kind,  the  rule  directs 
the  employer  to  test  the  other  employee, 
but  only  if  the  employer  determines, 
based  on  the  best  information  available 
at  the  time,  that  the  other  employee's 
performance  could  have  contributed  to 
the  accident.  Implementing  this 
provision  rests  substantially  on  the  good 
judgment  of  the  employer.  For  example, 
if  the  performance  of  the  relevant  work 
by  a  mechanic  occurred  long  enough 
ago  (e.g.,  more  than  32  hours  before  a 
test  could  be  administered)  that  a 
meaningful  test  could  not  be 
administered,  the  employer  would  not 
be  expected  to  administer  the  test.  If  the 
bus  was  recently  in  the  shop  only  for  an 
air  conditioning  repair,  there  would  be 
no  point  in  testing  a  mechanic  after  an 
accident  in  which  brake  failure  may 
have  been  involved. 

With  respect  to  non-fatal  accidents 
involving  road  surface  vehicles  (e.g., 
buses  and  vans),  a  covered  employee  on 
duty  in  the  vehicle  at  the  time  of  the 
accident  would  have  to  be  tested  if  the 
employee  had  received  a  citation  from 
a  law  enforcement  officer.  As  in  the  case 
of  fatal  accidents,  the  employer  would 
test  other  employees  if  the  employer 
determined,  based  on  the  best 
information  available  at  the  time,  that 
such  an  employee's  performance  could 
have  contributed  to  the  accident. 
Examples  of  such  a  test  could  include 
the  situation  of  the  mechanic  mentioned 
above  and  a  situation  in  which  a  bus 
driver  was  not  cited  by  local  law 
enforcement  personnel  but  the 
employer,  in  its  good  judgment, 
determined  that  the  driver's 
performance  could  have  contributed  to 
the  accident. 

With  respect  to  other  vehicles  (e.g., 
rail  vehicles),  the  employer  would  have 
to  test  covered  employees  on  duty  in  the 
vehicle  at  the  time  of  the  accident, 
tmless  the  employer  determined,  based 
on  the  best  information  available  at  the 
time,  that  an  employee's  performance 
could  be  completely  discounted  as  a 
contributing  factor  in  the  accident.  This 
is  a  different  standard  than  in  the  case 
of  road  surface  vehicles,  because  there 
is  little  likelihood  of  an  on-the-spot  law 
enforcement  citation  to  the  operator  of 
vehicles  like  rail  cars.  As  in  the  other 
post-accident  testing  situations,  the 
employer  could  make  a  judgment  to  test 


other  covered  employees,  if  the 
employer  concluded  that  their 
performance  could  have  contributed  to 
the  accident. 

After  an  accident  has  occurred,  an 
employe* — not  police  or  hospital 
personnel — must  test  affected 
employees  for  the  use  of  prohibited 
drugs.  The  rule  does  not  permit  a  waiver 
of  the  employer's  obligation  to  test  an 
employee  after  an  accident,  nor  does  it 
allow  ari  Employer  to  use  the  results  of 
laboratory  findings  of  a  drug  test 
administered  by  police  or  hospital 
personnel. 

Under  the  final  rule,  however,  an 
employee  may  be  taken  to  a  medical 
treathient  facility  immediately  after  an 
accident  without  being  tested  by  the 
employer.  An  employee  also  may  leave 
the  scene  of  an  accident,  without  being 
tested,  so  long  as  he  remains  readily 
available  for  testing,  which  means  that 
the  employer  knows  the  whereabouts  of 
the  employee  until  he  is  tested  and  that 
the  employee  is  available  to  be  tested 
immediately  after  being  notified  by  the 
employer  and  within  32  hours  of  the 
accident.  Thus  an  employee  may  receive 
medical  attention  or  respond  to  police 
questions  or  seek  assistance  for  injured 
individuals. 

/.  Return  to  Duty/Follow-up  Testing 

The  comments  concerning  these  two 
kinds  of  testing  focused  primarily  on  the 
roles  of  the  employer  and  the  Substance 
Abuse  Professional  (SAP).  The  NPRM 
proposed  authorizing  the  SAP  to 
determine  not  only  when  an  employee 
may  return  to  duty  after  a  verified 
positive  drug  test  result,  but  also  how 
many  follow-up  tests  an  employee 
should  take  and  for  what  period  of  time. 

Many  commenters  objected  to  the 
extent  of  authority  given  to  the  SAP 
under  the  NPRM.  An  employer,  not  the 
SAP,  should  determine  if  and  when  an 
employee  may  resume  a  safety-sensitive 
function  after  a  verified  positive  drug 
test  result,  these  commenters  stated. 
They  also  contended  that  an  employer 
should  control  the  follow-up  testing 
requirements,  such  as  the  length  of  time 
an  employee  must  submit  to  follow-up 
testing  and  the  number  of  tests  the 
eniployee  must  take  and  pass  annually. 

Other  conunenters  recommended  that 
the  final  rule  prescribe  in  detail  the 
follow-up  testing  requirements,  with 
several  offering  suggestions.  One 
commenter  recommended  that  the  rule 
require  60  months  of  follow-up  testing, 
with  12  tests  required  in  the  first  year 
and  6  annually  thereafter.  Another 
commenter  recommended  60  months  of 
testing  with  a  prescribed  number  of  tests 
over  the  entire  60  month  period;  another 
a  36  month  follow-up  period  with  6 
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tests  required  annually;  and  another  a 
24  month  follow-up  testing  period  with 
3  tests  required  the  first  year.  And, 
lastly,  one  commenter  stated  that  the 
rule  should  not  recommend  a  specific 
number  of  follow-up  tests  at  all. 

FTA  Response.  The  final  rule  retains 
the  authority  of  the  SAP.  In  making  this 
decision,  we  strove  to  balance  the  rights 
and  privacy  of  the  employee  against  the 
safety  of  the  traveling  public  Because  of 
the  extensive  credentials  required  to  be 
a  SAP,  we  beUeve  that  they  are  most 
qualified  to  make  the  necessary 
decisions  concerning  the  abihty  of  an 
employee  to  return  to  his  or  her  safety- 
sensitive  position.  In  addition,  because 
studies  have  shovm  that  the  relapse  rate 
is  highest  in  the  first  year  of  recovery, 
we  mandate  a  minimvun  of  6  drug  tests 
during  that  time.  After  that  period, 
however,  we  believe  that  the  SAP 
should  determine  when  foUow-up 
testing  should  end;  in  any  event,  it  must 
end  if  60  months  have  elapsed  from  the 
time  of  the  employee's  return  to  duty. 
We  note  that  an  employer  may  require 
additional  follow-up  testing  under  its 
own  authority.  It  is  important  to 
emphasize,  moreover,  that  during  the 
60-month  period  the  employee  remains 
separately  subject  to  random  testing  as 
well. 

/.  The  Split  Sample  Procedure 

The  NPRM  prgposed  that  the  urine 
sample  be  split,  and  |>oured-off  into  two 
specimen  bottles.  This  provides  an 
employee  with  the  option  of  having  an 
analysis  of  the  split  sample  performed  at 
a  separate  laboratory  should  the  primary 
speciman  test  result  be  verified  positive. 
The  NPRM  woiild  have  provided  an 
employee  72  hours  to  decide  whether  to 
have  the  analysis  of  the  split  sample 
performed. 

Only  a  few  commenters  responded  to 
this  provision,  with  most 
recommending  that  the  employer  be 
allowed  to  test  the  urine  sample  for 
more  than  the  five  prohibited  drugs. 
Others  focused  on  the  amo\mt  of  time 
the  NPRM  gave  the  employee  to  request 
that  the  secondary  sample  be  testea. 
Some  contend  that  72  hours  is  too  short 
a  period  of  time,  and  others  asked 
whether  the  72  hours  included 
weekends  £md  holidays.  Yet  another 
commenter  asked  that  the  rule  require 
the  employee  to  pay  for  the  test  of  the 
split  sample. 

FTA  Response.  On  the  time  period 
Issue,  an  employee,  after  being  notified 
by  the  Medical  Review  Officer  (MRO) 
that  the  primary  specimen  has  been 
verified  positive,  must  request  within  72 
hours  that  the  split  be  tested.  Although 
several  commenters  objected  to  the  72- 
hour  time  period,  the  Act  specifies  that 


an  employee  must  be  given  three  days 
to  request  that  the  split  sample  be 
analyzed.  In  the  final  rule  we  interpret 
three  days  to  mean  72  hoxus,  and 
because  most  transit  systems  operate 
seven  days  a  week  and  diulng  nofidays, 
we  have  decided  that  the  72-hour  time 
period  includes  both  holidays  and 
weekends. 

Concerning  who  pays  for  the  test  of 
the  split  sample,  the  rule  is  silent,  and 
this  issue  properly  must  be  decided  at 
the  local  level. 

Finally,  for  a  complete  discussion  of 
FTA's  and  DOT'S  response  to  this  issue, 
please  see  part  40  and  its  preamble 
published  elsewhere  in  today's  issue  of 
the  Federal  Register. 

K.  Treatment 

The  NPRM  proposed  that  any  covered 
employee  who  has  a  verified  positive  ' 
drug  test  result  must  be  advised  by  his 
employer  of  the  resources  available  to 
help  him  resolve  problems  associated 
with  drug  use  and  be  evaluated  by  a 
SAP.  The  NPRM  neither  authorized  nor 
prohibited  an  employer  from 
disciplining  or  discharging  an  employee 
because  he  has  a  verified  positive  drug 
test  result  for  prohibited  drug  use;  it 
simply  stated  that  such  an  employee 
must  be  removed  from  his  safety- 
sensitive  position. 

Several  commenters  objected  to  our 
silence  6n  this  issue,  and  asked  us  to 
clarify  the  rule  by  specifically 
authorizing  the  employer  to  take 
whatever  disciplinary  action  the 
employer  deems  necessary. 

The  remaining  commenters  addressed 
the  issue  of  rehabihtation.  One 
commenter  suggested  that  we  mandate 
rehabilitation  and  treatment.  Another 
commenter  reconunended  that  the  final 
rule  require  reinstatement  in  addition  to 
rehabilitation.  Yet  another  commenter 
stated  that  the  final  rule  should  not 
address  the  issue  of  rehabilitation, 
which  should  be  decided  by  the    .  v 
employer  and  the  vmion.  Lastly,  a 
commenter  stated  that  an  employer 
should  not  be  required  to  refer  an 
employee  to  an  SAP  when  the 
employer's  policy  is  to  discharge  any 
employee  who  has  a  verified  positive 
drug  test  resxilt. 

FtA  Response.  FTA  has  retained  the 
language  in  the  NPRM  on  this  issue.  We 
thus  remain  silent  on  whether  an 
employer  may  dismiss  or  disqualify  an 
employee  who  has  a  verified  positive 
drug  test  result,  an  issue  best  decided  at 
the  local  level. 

Concerning  rehabilitation,  we  believe 
that, we  have  met  the  requirements  of 
the  Act,  which  state  that  the  rule  must 
provide  for  identification  and 
opportujiity  for  treatment  of  employees  , 


who  are  determined  to  have  used 
prohibited  drugs.  In  this  regard,  we 
require  that  an  employee  who  has  a 
verified  positive  drug  test  result  be 
evaluiated  to  determine  whether  he 
needs  assistance.  Such  an  employee 
may  return  to  his  safety-sensitive 
jKJsition  after  he  has  properly  completed 
a  couiise  of  treatment  as  determined  by 
an  SAP,  and  takes  a  return  to  duty  drug 
test  with  d^verified  negative  result 

If  an  eihpioyee  undergoes  treatment, 
the  rule  does  not  address  the  issue  of 
who  should  pay  for  it.  We  believe  that 
this  issue  should  be  decided  at  the  local 
level.  Nor  does  the  rule  deal  with  the 
issue  pf  recidivism,  when  an  employee 
has  repeated  verified  positive  drug  test 
res\ihs  and  has  repeatedly  been  referred 
to  treatment.  Again,  We  believe  that 
issue  should  be  decided  at  the  local 
leveL  This  rule  requires  the  removal  of 
an  employee  from  a  safety-sensitive 
position  if  the  employee  has  a  verified  ^ 
positive  drug  test  result,  but  does  not : 
address  employment  or  disciplinary 
issues  in  connection  with  such  action. 

L.  Training 

The  NPRM  proposed  that  supervisors 
who  make  reasonable  suspicion 
determinations  receive  120  minutes  oi 
training  on  the  physical,  behavioral,  and 
performance  indicators  of  probable  drug 
use,  which  would  enable  the  supervisor 
to  make  an  informed  reasonable 
suspicion  determination.  In  addition, 
the  NPRM  proposed  that  all  safety- 
sensitive  employees  be  trained  about  the 
effects  of  drug  use  on  health,  safety,  and 
the  work  environment 

We  received  numerous  comments  on 
this  issue,  virtually  all  of  them  in  favor 
of  requiring  training,  at  least  for 
supervisors.  For  employees,  most 
conunenters  were  silent  although  one 
favored  requiring  60  minutes  of  training 
and  another  asked  that  we  help  develop 
a  curriculmn  for  a  general  educational 
program. 

Because  almost  all  of  the  commenters 
were  in  favor  of  training  for  supervisors, 
many  commenters  proposed  certain 
training  specifications.  Some 
commenters  proj>osed  a  combined  drug 
and  alcohol  training  program;  one 
commenter  specifically  recommended 
four  hours  of  combined  drug  and 
alcohol  training,  while  another  made 
the  same  recommendation  but  added  a 
one-houf  yearly  refresher  course. 

Tlie  remaining  commenters  did  not 
specifically  recommend  that  the  drug 
and  alcohol  training  be  combined. 
Instead,  one  commenter  suggested  that 
supervisors  be  required  to  receive  four 
hours  of  training  and  that  the  class  size 
be  limited  to  four  individuals.  Other 
commenters  recommended  a  full  day  of 
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training,  one  suggesting  that  supervisors 
should  be  certified  after  satisfactorily 
being  trained.  Lastly,  several 
commenters  stated  that  we  should 
require  interactive  training. 

FTA  Response.  FTA  believes  that 
training  will  greatly  improve  the 
efficacy  of  the  anti-drug  program,  and 
we  agree  with  the  commenters  who 
favor  a  training  requirement  for  both 
safety-sensitive  employees  and 
supervisors.  We  note,  however,  that 
most  of  the  comments  addressed  one  of 
two  areas,  the  amount  of  training 
required  and  the  actual  content  of  the 
program  itself. 

We  have  decided  to  adopt  the 
recommendation  of  one  commenter  and 
require  all  safety-sensitive  employees  to 
receive  at  least  60  minutes  of  training. 
We  believe  that  training  for  covered 
employees  is  important  because  of  the 
profound  ramifications  of  prohibited 
drug  usage  on  personnel  health,  public 
safety,  and  the  work  environment.  We 
also  beUeve  that  one  hour  of  training  is 
sufficient  to  train  supervisors  who  may 
make  reasonable  suspicion 
determinations  to  recognize  the  signs 
and  symptoms  of  drug  use;  moreover,  an 
employer  may,  at  jts  own  discretion, 
choose  to  provide  additional  training. 
These  requirements  are  one-time  only; 
the  final  rule  does  not  require  aimual  or 
recurring  training,  although  an 
employer  certainly  is  not  prohibited  " 
fi-om  providing  any  additional  training. 
Moreover,  we  do  allow  employers  to 
combine  drug  and  alcohol  training 
providing  that  the  minimum  time 
requirements  are  observed. 

Nor  does  the  final  rule  specify  the 
content  of  the  training  programs,  since 
an  employer  should  develop  a  program 
to  meet  its  own  needs.  We  believe  that 
it  would  be  inappropriate  for  the  rule  to 
specify  the  content  of  this  kind  of 
training  program.  The  employer  best 
knows  its  workforce  and  the  needs  of  its 
employees. 

M  Management  Information  System 
IMIS)  Reporting  Requirement 

The  vast  majority  of  comments  on  this 
issue  concerned  the  State's  role  in 
record  collection.  Under  the  NPRM,  we 
proposed  to  require  States  to  collect  and 
forward  to  FTA  the  annual  reports 
prepared  by  their  subrecipients.  Because 
the  State  merely  "passes  through"  the 
Federal  grant  funds  to  a  subrecipient, 
most  commenters  believed  that  the  State 
should  not  be  responsible  for  ensuring 
the  accuracy  of  the  information 
collected,  nor  for  submitting  the  reports 
to  the  FTA  on  time.  In  fact,  one 
commenter  suggested  that  only  leirge 
employers  should  be  required  to  keep 


and  submit  detailed  information  on  test 
results. 

Some  States  focused  on  the  overlap 
between  this  NPRM  and  a  rulemaking 
required  under  section  28  of  the  FT  Act, 
which  requires  certain  States  to  oversee, 
the  safety  of  certain  kinds  of  fixed 
guideways.  Some  commenters 
explained  that  they  would  not  be  able 
effectively  to  oversee  certain  fixed 
guideway  systems  unless  they  were 
given  access  to  the  records  generated 
under  this  rule. 

Finally,  some  commenters  asked  that 
we  provide  States  an  extra  60  days  from 
the  annual  February  15th  reporting  date. 

FTA  Response.  In  the  final  rule  we 
have  retained  the  requirement  that  a 
State  collect  and  submit  to  FTA  on 
behalf  of  its  subrecipients  the  data 
required  under  this  rule.  This 
requirement  is  consistent  with  the 
fundamental  legal  relationship  between 
FTA  and  the  direct  recipient  of  Federal 
funding,  which  in  some  instances  is  a 
State,  in  which  case  the  State  must 
collect  and  submit  the  annual  report 
required  under  this  rule  and  meet  the 
same  reporting  deadUne  as  other 
recipients.  The  due  date  of  the  annual 
report  has  been  changed  to  March  15. 
States  must  collect  the  reports  prepared 
by  their  subrecipients  and  their 
contractors,  as  appropriate,  and  forward 
the  reports  to  the  FTA. 

The  final  rule  includes  two  different 
reporting  forms,  FTA  Drug  Testing 
Management  Information  System  (MIS) 
Data  Collection  Form  (Appendix  B)  and 
FTA  Drug  Testing  Management 
Information  System  (MIS)  "EZ"  Data 
Collection  Form  (Appendix  C). 
Appendix  B  must  be  used  in  reporting 
both  verified  positive  and  negative  drug 
test  results;  Appendix  C  must  be  used 
by  employers  who  have  no  verified 
positive  drug  test  results  to  report. 

FTA  intends  to  combine  the  drug  and 
alcohol  regulations'  reporting  forms 
within  two  to  three  years  after 
implementation. 

We  appreciate  those  comments 
directing  our  attention  to  the  overlap 
between  this  rule  and  the  State  Safety 
Oversight  NPRM  published  in  the 
Federal  Register  on  December  9, 1993  at 
FR  64856.  We  have  amended  those 
provisions  requiring  access  to  certain 
facilities  to  also  permit  access  by  State 
oversight  agency  officials  to  facilitate 
their  oversight  role  as  proposed  in  the 
State  Safety  Oversight  NPRM.  . 

N.  Implementation  Date 

The  NPRM  proposed  to  require 
compliance  with  this  rule  within  six 
months  of  pubUcation  in  the  Federal 
Register  for  large  employers  and  within 
one  year  for  States  and  small  employers. 


This  provision  contrasted  with 
iihplementation  periods  proposed  in  the 
alcohol  NPRM,  which  were  one  year  for 
large  employers  and  two  years  for  States 
and  small  employers. 

Several  fcommenters  strongly  favored 
implementing  both  the  drug  and  the 
alcohol  rules  simultaneously.  Another 
commenter  recommended  that,  for 
budgeting  reasons,  FTA  key  the 
imple^nei^tation  period  to  the  fiscal 
year.  Oth^^  conunenters  recommended 
specific  implementation  periods.  For 
instance,  one  commenter  suggested  that 
all  employers  be  given  foiu  months 
while  another  suggested  three  to  six 
months.  Another  commenter 
recommended  that  large  employers 
comply  with  the  rule  within  six  to  nine 
months  of  the  publication  date. 

FTA  Response.  In  the  final  rule,  we 
have  decided  that  large  employers  must 
implement  their  drug  testing  programs 
on  January  1, 1995,  while  small 
employers  will  have  until  January  1, 
1996  to  implement  their  programs.  This 
is  consistent  with  the  implementation 
date  of  our  related  alcohol  rule  and  will 
ensiu-e  that  the  annual  MIS  report  data 
will  coincide  with  the  calendar  year. 

We  provide  small  employers 
additional  time  to  implement  their  rule 
because  they  may  find  it  necessary  to 
formx:onsortia.  Large  employers  in  most 
instances  aheady  have  experience  in 
testing  their  employees  for  drug  use. 

We  further  note,  in  response  to 
several  inquiries,  the  rule  provides  no 
authority  for  an  employer  to  begin  its 
program  before  the  implementation 
dates  included  in  this  rule. 

O.  Combined  Drug  and  Alcohol  Rules 

Many  commenters  luged  us  to 
combine  the  drug  and  alcohol  NPRMs 
into  one  final  rule,  or,  in  the  alternative, 
to  combine  common  aspects  of  both 
rules,  such  as  the  training  and  reporting 
requirements. 

FTA  Response.  We  have  decided  not 
to  combine  the  drug  and  alcohol  testing 
rules  at  this  time  because  there  are 
significant  differences  between  them. 
For  instance,  the  random  rate  for  the 
two  rules  differ,  25  percent  for  alcohol 
and  50  percent  for  drugs.  Also,  the  time 
period  during  which  an  employee  may 
be  subject  to  random  testing  differs  in 
the  two  rules.  The  alcohol  rule  contains 
an  entire  subpart.  Prohibitions,  which 
specifies  when  an  employee  cannot  use 
alcohol.  In  contrast,  the  drug  rule 
contains  no  comparable  subpart  because 
prohibited  drugs  are  controlled 
substances.  On  the  other  hand,  we  do 
allow  an  employer  to  combine  certain 
aspects  of  the  rules,  most  notably  the 
training  requirements.  In  addition,  we 
encourage  the  employer  to  formulate 
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and  promulgate  one  policy  statement 
concerning  both  drugs  and  alcohol. 

P.  Indian  Tribal  Governments 

Several  commenters  have  asked  us  to 
clarify  the  applicability  of  the  rule  to 
Indian  tribal  governments  and  have 
suggested  that  we  preempt  Indian  tribal 
law.  Because  Indian  tribal  governments 
are  not  subject  to  State  law  or 
regulation,  these  commenters  are 
concerned  about  the  ability  of  a  State 
section  18  recipient  to  require  an  Indian 
tribal  government  subrecipient  to 
comply  with  this  regulation. 

FTA  Response.  As  a  general  matter, 
statutes  apply  to  Indian  Nations  or 
tribes  unless  (1)  the  law  touches 
exclusive  rights  of  self-governance  in 
purely  intramural  matters;  (2)  the 
application  of  the  law  would  abrogate 
rights  guaranteed  by  Indian  treaties;  or 
(3)  there  is  proof  by  legislative  history 
or  some  other  means  that  Congress 
intended  the  law  not  to  apply  to  Indians 
on' their  reservations,  Donovan  v.  Coeur 
d'Alene  Tribal  Farm.  751  F.2d  1113, 
1116  (9th  Cir.  1985). 

In  tius  regard,  there  is  no  legislative 
history  indicating  congressional  intent 
not  to  apply  the  Act  to  Indian  tribes.  We 
have  no  information,  moreover,  on  the 
issues  addressed  in  points  one  and  two. 
In  the  absence  of  any  such  information, 
we  conclude  that  the  Act  would 
preempt  Indian  tribal  law  but  of  com^e 
would  consider  any  arguments  to  the 
contrary  based  on  points  one  and  two. 

Q.  Waivers 

Several  commenters  have  asked  us  to 
waive  the  application  of  the  rule  to 
certain  categories  of  employers.  For 
instance,  one  commenter  recommended 
that  employers  with  less  than  16 
employees  be  excluded  from  complying 
with  the  rule.  Another  recommended 
that  any  section  18  recipient  certifying 
that  it  has  not  had  an  alcohol  or  drug 
related  accident  in  three  years  should  be 
exempted  from  the  rule. 

FTA  Response.  Language  in  a  report 
of  the  Senate  Committee  on  Commerce, 
Science,  and  Transportation 
accompanying  the  Act  addressed  thef" 
issue  of  FTA  granting  waivers  of  the 
rule  in  whole  or  in  part: 

The  Committee  is  aware  of  concerns  raised 
with  regard  to  the  difficulties  some  believe 
may  be  faced  by  small  transit  operations 
located  in  rural  areas  in  complying  with 
(FTA)  drug  and  alcohol  testing  requirements. 
If,  after  notice  and  opportunity  for  comment, 
the  Secretary  determines  that  a  waiver  for 
certain  operations  firora  such  requirements 
would  not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe  operation  of 
rural  transit  conveyances,  the  committee 
would  not  object  to  a  waiver,  in  whole  or  in 
part,  of  the  appHcation  of  regulations  issued 


pursuant  to  this  bill  with  regard  to  recipients 
of  funds  under  section  18  of  the  [Federal 
Transit  Act,  as  amended.].  S.  Rep.  No.  80, 
102d  Cong..  1st  Sess.  36  (1991). 

Notwithstanding  this  legislative  ' 
history,  the  Act  itself  does  not 
specifically  authorize  the  FTA  to 
"waive"  particular  requirements  of  the 
rule.  Nonetheless,  we  believe  we  can 
implement  the  rule  in  such  a  way  that 
it  minimizes  burdens  on  small 
operators. 

In  this  regard,  we  have  adopted 
several  provisions  to  easfthe  rule's 
impact  on  small  operators.  Small 
operators — which  include  section  18 
rural  providers  and  small  recipients  ofv 
section  9  funds-^are  provided 
additional  time  to  comply  with  the  rule. 
We  have  also  exempted  from  the  rulie's 
coverage  mechanics  under  contract  to  or 
with  informal  agreements  with  a  section 
18  employer.  To  reduce  costs  and 
administrative  burdens,  we  allow  and 
encoiu-age  section  18  providers  to  join  a 
consortium  of  operators  to  comply  with 
the  rule. 

in.  Section-by-Section  Analysis 

Subpart  A — General 

A.  Overview.  (§  653.1) 

This  section  provides  an  overview  of 
the  anti-drug  rule.  Basically,  the  nile 
requires  certain  recipients  of  FTA 
funding  to  establish  and  implement  an 
anti-drug  program  consisting  primarily 
of  a  program  in  which  a  safety-sensitive 
employee's  urine  is  tested  for  five 
prohibited  substances  imder  certain 
circumstances.  The  rule  further 
specifies  that  both  safety-sensitive 
employees  and  their  supervisors  must 
be  given  educational  materials  and  be 
trained  about  the  effects  of  drugs  on  the 
human  body  and  on  an  individual's 
ability  to  perform  duties  while  under 
the  influence  of  drugs.  Employers  must 
establish,  publicize,  and  promote  an 
anti-drug  policy  describing 
requirements  of  this  program  and  the 
consequences  of  any  violation  of  it.  The 
rule  specifies  the  consequences  for  any 
recipient  that  fails  to  implement  the 
requirements  of  this  rule. 

B.  Purpose.  (§653.3) 

This  section  explains  that  the  rule  is 
designed  to  promote  public  safety  by 
requiring  a  recipient  to  establish  and 
implement  an  anti-drug  program  to 
detect  the  use  of  prohibited  drugs,  by 
urine  testing,  and  to  deter  the  use  of 
those  drugs  by  educating  and  training 
safety-sensitive  employees  about  the 
safety  and  health  ramifications  of  drug 
use  and  abuse. 


C.  Applicability.  (§653.5) 

This  section  describes  FTA's 
jurisdiction  over  recipients  and  covered 
employees  and  how  it  may  overlap  with 
that  of  other  modal  agencies;  whether 
section  16(b)(2)  recipients  must  comply 
with,  this  rule;  the  effect  of  the  rule  on 
user-side  subsidies;  and  the  effect  of  the 
rule  on  those  who  may  no  longer  receive 
FTA  fun(^ing. 

1.  FTA  grant  programs  under  sections 
3,  9,  and  Jd  and  the  Interstate  Transfer 
Progrom/Under  the  section  3 
discretionary  grant  program,  FTA  funds 
three  categories  of  capital  projects:  the 
construction  of  new  rail  projects;  the 
improvement  and  maintenance  of 
existing  rail  and  other  fixed  guideway 
systems;  and  the  rehabilitation  of  bus 
systems.  Under  sections  9  and  18,  the 
formula  grant  programs,  FTA  funds  both 
capital  and  operating  assistance  to 
specific  categories  of  recipients  that 
receive  Federal  funds  under  a  statutory 
formula  based  on  population, 
population  density,  and  other  factors. 
Generally,  urbanized  areas  receive 
section  9  funding  directly,  while 
nonurbanized  areas  receive  section  18 
funding  through  the  State. 

FTA  also  provides  funds  under  23 
U.S.C-.  section  103(e)(4),  the  interstate 
transfer  program.  Under  this  program, 
FTA  provides  funding  to  States  and 
localities  for  capital  transit  projects  in 
heu  of  nonessential  interstate  highway 
projects.  Hence,  recipients  of  these 
types  of  FTA  funding  may  be  States, 
transit  agencies,  or  other  kinds  of 
localities,  but  all  such  recipients  are 
public  entities. 

2.  FTA  jurisdiction.  FTA  is  a  Federal 
agency  that  makes  grants  of  Federal 
financial  assistance  under  various 
statutory  provisions.  Under  all  of  these 
provisions,  the  agency's  relationship  is 
with  the  direct  receiver  of  Federal 
financial  assistance,  the  recipient.  Such 
a  recipient  of  Federal  funds  must 
comply  with  a  variety  of  Federal 
requirements,  including  this  rule,  and 
enters  into  a  grant  agreement  with  the 
FTA  to  that  end.  After  accepting  a  grant 
from  the  FTA,  a  recipient  is  responsible 
for  ensiuing  that  it,  or  any  entity  that  it 
uses  to  provide  mass  transportation 
services,  will  comply  with  all  relevant 
Federal  requirements. 

While  the  Act  requires  us  to  issue  this 
drug  testing  rule,  it  does  not  change  the 
fundamental  relationship  between  FTA 
and  a  direct  recipient  of  Federal 
financial  assistance. 

That  is,  FTA  does  not  directly 
regulate  covered  employees,  which  , 
means  that  FTA  has  no  authority . 
directly  to  deal  with  a  covered 
employee  under  any  circumstances'. 
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Rather,  the  Act  authorizes  FT  A  to 
require  a  recipient  to  implement  an  anti- 
drug program,  and  it  is  the  recipient  that 
is  responsible  for  assuring  that  covered 
employees  comply  with  the  rule.  If  a 
recipient  ffiils  to  do  so,  FTA  will 
withhold  Federal  funding. 

3.  Multi-modal  jurisdiction.  As 
discussed  below,  recipients  may  be 
regulated  by  another  DOT  modal 
agency,  sudi  as  the  Federal  Railroad 
Administration  (FRA),  which  regulates 
railroads,  the  Federal  Highway 
Administration  (FHWA),  which 
regulates  holders  of  Commercial 
Driver's  Licenses  (QDL),  or  the  United 
States  Coast  Guard,  which  regulates 
certain  vesseb  and  mariners. 

a.  Federal  Railroad  Administration. 
The  FRA  regulates  railroads.  A  railroad 
is  defined  in  the  Federal  Railroad  Safety 
Act  of  1970  as:  taRl  forms  of  non- 
highway  ground  transportation  that  nm 
on  rails  or  electromagnetic  guideways. 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  vyas 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1. 1979.  and 
(2)  high  spaced  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  Uiey  use  new 
technologies  hot  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  vaban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

45  U.S.a  §  431(e)  (1988). 

If  an  FTA  recipient  solely  operates  a 
commuter  railroad,  those  railroad 
operations  are  subject  to  FRA's  drug 
rule.  Sudi  a  recipient  must  certify  to  the 
FTA.  that  it  complies  with  FRA's  rule  as 
provided  for  under  section  653.83  of 
this  part  See  Appendix  A  for  the 
certification  such  a  recipient  must 
execute. 

If  a  recipient  operates  a  railroad  as^ 
well  as  other  mass  transit  services,  its 
railroad  operations  are  subject  to  FRA's 
rule  while  its  non-railroad  mass  transit 
operations  are  subject  to  the  FTA  rule. 

b.  Federal  Highway  Administration. 
Before  the  Act,  FHWA  was  authorized 
to  regulate  only  interstate  motor 
carriers.  Hence,  when  FHWA  issued  its 
anti-drug  r\ile  in  1988,  most  of  FTA's 
recipients^  which  generally  operate 
intrastate,  were  not  affected  by  it  The 
Act,  however,  authorizes  FHWA  to 
regulate  intrastate  motor  carriers  and 
specifically  requires  it  to  issue  an  anti- 
drug rule  which  applies  to  intrastate  as 
well  as  interstate  motor  carriers.  Thus, 
to  avoid  subjecting  recipients  who  are 
also  motor  carriers  to  two  different 


rules,  FTA  and  FHWA  have  agreed  that 
these  recipients  are  subject  only  to 
FTA's  anti-drug  rule. 

c.  United  States  Coast  Guard.  If  a 
recipient  operates  a  ferry  boat  service,  it 
is  subject  both  to  FTA  and  Coast  Guard 
anti-dirug  regulations  with  regard  to  that 
service.  Applicable  Coast  Guard 
regulations  may  be  found  at  33  CFR  part 
95  and  46  CFR  parts  4  and  16. 
Generally,  the  FTA's  drug  testing 
regulation  is  consistent  with  the  Coast 
Guard's.  Moreover,  both  FTA  and  the 
Coast  Guard  require  employers  to  follow 
49  CFR  part  40  when  conducting  a  drug 
test.  Unlike  the  Coast  Guard,  however, 
FTA  requires  an  additional  procedure 
set  forth  in  this  rule — ^which  is  not  in 
Part  40.  That  is,  we  require  that  in  the 
case  of  a  verified  positive  drug  test 
result,  the  covered  employee  be  referred 
to  a  substance  abuse  professional  (SAP) 
for  evaluation. 

As  noted  earlier,  if  a  recipient 
complies  with  this  part  653,  the 
recipient  generally  will  also  be  in ' 
compliance  with  the  Coast  Guard 
regulation.  To  assist  in  the  compliance  - 
vdth  both  regulations,  we  note  in 
various  provisions  of  the  Section-by- 
Section  Analysis  portion  of  this 
preamble  the  differences  between  the 
FTA  and  Coast  Guard  rules. 

4.  Covered  employees  of  recipients. 
As  noted  above.  FTA  does  not  directly 
regulate  employees  or  workers  who  are 
subject  to  the  provisions  of  this  rule 
through  the  actions  of  their  employers. 
This  general  proposition  is  not  true  of 
FHWA  and  the  Coast  Guard,  which  use 
licensing  actions  or  other  measines  to 
enforce  their  safety  rules,  including 
their  anti-drug  rules.  A  recipient's 
safety-sensitive  employees  thus  may  be 
subject  to  licensing  actions  of  these 
agencies,  even  though  the  recipient  is 
regulated  by  FTA  and  its  employees  are 
covered  only  by  FTA's  anti-drug 
regulations.  For  example,  a  CDL  holder 
employed  by  an  FTA  recipient  remains 
subject  to  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  and  the 
consequences  that  attach  to  a  violation 
of  it.  For  example,  a  CDL  holder 
convicted  of  driving  under  the  influence 
of  drugs  or  alcohol  may  have  his  or  her 
Commercial  Driver's  License  suspended 
or  revoked.  Similarly,  the  Coast  Guard 
is  authorized  to  revoke  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  of  a  crevrmember 
under  certain  circiunstances.  Coast 
Guard's  relevant  provisions  sf>ecifying 
the  rights  and  responsibilities  of 
crevraiember  are  located  in  46  CFR  parts 
4,  5.  and  16  and  33  CFR  part  95. 

5.  Section  16(b)(2)  recipients.  Some 
entities  receive  funding  imder  section 
16(b)(2)  of  the  FT  Act.  which  provides 


capital  assistance,  through  a  State,  to 
organizations  that  provide  speciaHzed 
transportation  services  to  elderly 
persons  and  persons  with  disabilities. 

While  some  commenters  suggested 
that  we  cover  section  16(b)(2)  recipients 
vmder  the  rule,  we  do  not  do  so,  noting 
that  the.Aet  references  recipients  of 
funds  under  sections  3.  9,  or  i8  of  the 
FT  Act  or  section  103(e)(4)  of  title  23  of 
the  y.S!  Cdde,  but  not  section  16.  Note, 
hovTOver.  ttat  a  section  16(b)(2) 
recipient  mky  be  covered  by  the  anti- 
drug reguUtion  published  by  the  FHWA 
elsewhere  in  today's  Federal  Register. 

6.  User-side  subsidies.  A  user-side 
subsidy  refers  to  the  practice  of 
providing  passengers  publicly 
subsidized  script  or  vouchers,  which  the 
passenger  then  uses  to  pay  for 
transportation  from  a  private  carrier 
such  as  a  taxicab  company.  In  essence, 

a  recipient  provides  transportation 
services  indirectly  through  such 
subsidies.  - 

The  regxilation  applies  to  certain 
recipients  of  FTA  funding,  and  to  transit 
operators  providing  service  under 
contract  or  other  arrangements  with 
those  recipients.  To  the  extent  that  a 
taxi  operator  does  not  provide  service 
imder  an  arrangement  with  an  FTA 
recipient,  but  is  chosen  at  random  by 
the  passenger,  it  would  not  be  Subject  to 
the  rule.  If,  however,  the  taxicab 
company  or  private  operator  does 
provide  service  under  an  arrangement 
with  an  FTA  recipient,  it  is  covered  by 
the  rule  as  a  contractor,  as  defined  by 
the  rule.  In  such  cases,  the  taxi  company 
may  wish  to  designate  only  certain 
drivers  to  provide  such  service,  in 
which  case  only  those  designated 
drivers  would  be  subject  to  the  nile's 
drug  testing  program. 

7.  Continuing  Federal  interest.  Not  all 
recipients  receive  a  Federal  grant  or 
grants  for  capital  or  operating  assistance 
each  year  under  the  formula  or 
discretionary  programs.  Some  may 
receive  capital  assistance  only  when 
they  need  to  purchase  equipment  or 
construct  or  repair  a  facility,  which 
could  occm-  once  every  few  years. 
Indeed,  there  may  be  a  recipient  that 
receives  a  capital  grant  just  once  over  a 
five  or  ten  year  period.  It  is  important  . 
to  emphasize  in  these  cases  that  once  a 
recipient  has  received  an  FTA  capital 
grant  after  the  effective  date  of  this  rule 
and  has  therefore  agreed  to  comply  with 
the  rule,  it  must  continue  to  comply 
with  the  rule  (and  other  Federal 
requirements)  during  the  usefiil  life  of 
the  equipment  or  facility  funded  under 
the  grant  In  short,  this  rule  remaiiis  in 
effect  so  long  as  the  grant-acquired 
assets  and  related  grant  obligations 
remain  in  effect,  and  is  not  contingent 
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upon  a  recipient  receiving  Federal  funds 
each  year. 

This  is  not  the  case  with  operating 
assistance,  however,  which  essentially 
is  "used  up"  each  year  and  is  not 
considered  to  have  a  useful  life  beyond 
any  given  year.  Thus  in  the  event  a 
recipient  receives  an  operating 
assistance  grant  just  once  {and  has  not 
separately  received  a  capital  grant),  it 
would  only  have  to  comply  with  this 
rule  for  that  one  year.  This  is  probably 
a  hypothetical  example,  however,  since 
most  recipients  receive  operating 
assistance  on  an  aimual  basis,  while 
others  receive  capital  funding  at  some 
point,  in  which  case  they  would  have  to 
comply  with  the  rule  over  the  life  of  the 
grant-acquired  asset. 

D.  Definitions.  (§  653.7) 

1.  Accident.  An  accident  may  trigger 
a  post-accident  alcohol  test,  and  is 
defined  as  an  incident  in  which  a 
person  has  died  or  is  treated  at  a 
medical  facility  or  when  there  has  been 
property  damage  resulting  in  the  tovdng 
of  a  vehicle  or  the  removal  of  a  transit 
vehicle  from  revenue  service. 

For  accidents  not  involving  a  fatality, 
we  have  created  two  categories  of 
vehicles.  The  first  is  for  "road  surface" 
vehicles,  including  buses,  vans, 
automobiles,  and  electric  buses.  For  this 
category,  an  accident  is  an  occurrence 
resulting  in  a  vehicle^-either  a  mass 
transit  vehicle  or  another  vehicle — 
suffering  disabling  damage  and  having 
to  be  towed  away.  This  definition 
parallels  that  used  by  FHWA  for 
commercial  motor  vehicle  accidents, 
and  includes  language  drawn  from 
FHWA's  regulations  specifying  what 
kind  of  damage  is  viewed  as  disabling. 

The  second  category  includes  rail 
cars,  trolley  buses  and  trolley  cars,  and 
vessels.  This  category  would  also 
include  other  kinds  of  transit 
conveyances  operated  by  FTA 
recipients,  such  as  people  movers, 
inclines,  and  monorails.  An  accident  is 
deemed  to  occur  to  such  a  vehicle  when 
the  occurrence  results  in  the  vehicle 
being  removed  from  revenue  service. 
FTA  views  an  accident  happening  when 
the  vehicle  is  not  operating  in  revenue 
service  (e.g.,  an  accident  that  occurs  in 
a  rail  yard)  as  falling  within  this 
definition  if  it  results  in  damage  that 
would  result  in  a  comparable  vehicle 
being  writhdravra  from  revenue  service 
or  results  in  a  delay  in  the  vehicle  being 
placed  into  or  returned  to  revenue 
service. 

2.  Administrator.  Administrator 
means  the  Administrator  of  the  Federal 
Transit  Administration  or  the 
Administrator's  designee. 


3.  Anti-drug  program.  This  definition 
describes  the  scope  of  the  program 
created  by  this  rule,  which  encompasses 
testing  and  training  intended  to  promote 
safety  by  deterring  the  use  of  prohibited 
substances. 

4.  Canceled  test.  This  definition 
describes  a  test  that  has  not  taken  place, 
a  specimen  that  cannot  be  analyzed  by 
a  laboratory,  or  a  test  that  is  declared 
invalid  by  a  Medical  Review  Officer 
(MRO).  For  instance,  a  urine  specimen 
that  is  rejected  by  the  laboratory  is  a 
canceled  test.  A  canceled  test  is 
different  from  a  verified  positive  or 
negative  test.  It  is  also  different  from  the 
behavior  that  constitutes  a  refusal  to 
submit;  for  a  test  to  be  canceled  the 
employee  must  be  ready  to  submit  to  a 
test. 

5.  Certification.  This  definition 
describes  the  statement  that  must  be ". 
executed  by  the  recipient. 

6.  Chain-of-custoay.  This  definition 
refers  to  the  procedures  specified  in  part 
40  for  the  handling  of  a  urine  sample. 
These  procedures  are  designed  to 
protect  the  integrity  of  the  test  and  the 
rights  of  the  employee  by  ensuring  thait 
a  particular  employee's  specimen  is  sent 
to  a  particular  laboratory  without  any 
intervening  steps  or  opportunity  for 
tampering  with  the  sample. 

7.  Consortium.  This  definition 
describes  an  arrangement  in  which 
employers  place  their  safety-sensitive 
employees  in  a  pool  with  the  safety- 
sensitive  employees  of  other  employers. 
Any  employer  subject  to  any  DOT 
agency  anti-drug  regulation  may  join  a 
consortium  for  the  purpose  of 
complying  with  the  rule.  It  may  be 
particularly  advantageous  for  smaller 
entities  to  join  a  consortium  and  thereby 
limit  costs  and  administrative  burdens. 

8.  Contractor.  This  definition  covers  a 
broad  range  of  arrangements  between  an 
FTA  recipient  and  those  carrying  out 
services  for  it  and  includes  not  only 
written  and  oral  commitments  in  which 
both  parties  agree  to  specific  terms  and 
conditions  but  informal  arrangements  as 
well.  An  informal  arrangement 
essentially  is  any  ongoing  relationship 
between  two  parties.  Hence,  repeatedly 
doing  business  with  another  entity 
would  come  within  the  meaning  of  a 
contractual  arrangement  under  the  rule. 

9.  Covered  employee.  This  definition 
describes  who  is  subject  to  the  rule. 
Only  safety-sensitive  employees  that 
work  for  a  recipient  or- any  entity " 
performing  a  mass  transit  function  on 
behalf  of  a  recipient  are  covered  by  the 
rule,  except  for  contract  mechanics  for 
small  operators,  which  are  not  covered. 

10.  DOT.  The  abbreviation  DOT 
stands  for  the  United  States  Department 
of  Transportation. 


.  11.  DOT  agency.  DOT  contains  several 
operating  agencies,  five  of  which  issued 
anti-drug  rules  in  1988.  Those  agencies 
are:  FHWA  (49  CFR  part  382),  FRA  (49 
CFR  par^  219),  FAA  (14  CFR  part  121. 
appendix  J),  Coast  Guard  (46  CFR  parts 
4  antl  16).  and  RSPA  (49  CFR  part  199). 

1?.  Employer.  This  definition  applies 
to  entities  that  must  implement  an  anti- 
drug'rule.  It  includes  recipients  and 
other  eritlties  that  provide  mass  transit 
service  oif  perform  a  safety-sensitive 
ftmction/for  a  recipient.  It  includes 
subreci^ients.  operators,  contractors, 
and  consortia. 

13.  FTA.  FTA  is  the  abbreviation  for 
the  Federal  Transit  Administration. 

14.  Large  operator.  A  large  operator  is 
a  transit  provider  primarily  operating  in 
an  area  of  200,000  or  more  in 
population. 

15.  Medical  Review  Officer.  A  medical 
review  officer  is  a  medical  doctor  who 
not  only  has  knowledge  of  substance 
abuse  disorders,  but  who  also  has  been 
trained  to  interpret  and  evaluate 
laboratory  test  results  in  conjunction 
with  an  employee's  medica:!  history.  A 
medical  review  officer  verifies  a  positive 
test  result  by  reviewing  a  laboratory 
report  and  an  employee's  unique 
medical  history  to  determine  whether 
the  result  was  caused  by  the  use  of 
prohibited  drugs  or  by  an  employee's 
medical  condition. 

16.  Prohibited  drug.  This  definition 
lists  the  drugs  listed  in  section  102(6)  of 
the  Controlled  Substances  Act  that  have 
been  determined  by  the  Secretary  as 
being  a  risk  to  public  safety:  marijuana, 
opiates,  amphetamines,  cocaine,  or 
phencyclidine. 

17.  Railroad.  This  definition  is  from 
the  Railroad  Safety  Act  of  1970  and  is 
used  in  the  rule  to  distinguish  FTA's 
jurisdiction  from  FRA's.  Basically,  FRA 
has  jurisdiction  over  any  form  of 
transportation  that  run  on  rails  and  is 
coimected  to  the  general  raifroad 
system.  FTA  thus  has  jurisdiction  over 
ail  self-contained  forms  of  mass 
transportation  that  run  on  rails,  so  long 
as  those  systems  receive  Federal 
funding  from  the  FTA  under  sections  3, 
9,  or  18  of  the  FT  Act  or  section 
103(e)(4)  of  title  23  of  the  U.S.  Code. 

18.  Recipient.  This  definition,  based 
on  the  Act,  defines  a  recipient  as  an 
entity  receiving  Federal  financial 
assistance  directly  from  the  FTA  under 
section  3, 9,  or  18  of  the  FT  Act  or 
section  103(e)(4)  of  title  23  of  the  U.S. 
Code. 

19.  Refuse  to  submit  (to  a  drug  test). 
This  definition  describes  the  behavior 
that  constitutes  a  refusal  to  submit  to  a 
drug  test,  that  is,  the  refusal  to  produce 
a  specimen. 
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20.  Safety-sensitive  function.  This 
definition  determines  which  categories 
of  employees  are  subject  to  the  rule. 
Because  each  recipient  uses  its  own 
terminology,  we  have  decided  to  define 
safety-sensitive  based  on  the  function 
performed  instead  of  listing  specific  job 
categories.  Each  employer  must  decide 
for  itself  whether  a  particular  employee 
performs  any  of  the  functions  listed  in 
this  definition. 

The  definition  lists  five  categories  of 
safety-sensitive  functions.  The  list  itself 
-is  exclusive,  which  means  that  either  an 
employee  performs  a  safety-sensitive 
function  fisted  in  a  category  or  she  does 
not.  An  employer  may  not  add  any 
category  to  the  list  imless  it  wishes  to 
test  those  additional  employees 
separately  under  its  ovra  authority. 

The  first  category  is  operating  a 
revenue  service  vehicle,  whether  or  not 
the  vehicle  is  in  service.  In  short,  an 
employee  who  operates  a  revenue 
service  vehicle  for  any  purpose 
whatsoever  is  a  safety-sensitive 
employee  and  is  subject  to  the  rule. 

The  second  category  is  operating  a 
nonrevenue  service  vehicle  when 
required  to  be  operated  by  a  holder  of 
aCDL. 

The  third  category  is  controlling 
dispatch  or  movement  of  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service. 

The  fourth  category  is  maintaining  a 
revenue  service  vehicle  unless  the 
recipient  receives  section  18  funding 
and  contracts  oiit  such  services. 
Maintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operational  It  does  not  include  cleaning 
either  the  interior  or  the  exterior  of  the 
vehicle  or  transit  facility.  This  category 
specifically  excludes  only  the 
employees  of  a  contractor  or  other  entity 
who  maintains  revenue  service  vehicles 
for  section  18  recipients.  Hence,  all 
other  employees  who  maintain  revenue 
service  vehicles  whether  by  contract  or 
otherwise  are  safety-sensitive 
employees. 

The  fifth  category  is  carrying  a  firearm 
for  security  purposes.  A  seciuity  guard 
who  does  not  carry  a  firearm  is 
excluded  from  this  category,  and  is  not 
a  safety-sensitive  employee. 

We  note  that  supervisors  are  included 
in  this  definition  so  long  as  the 
supervisor  performs  or  the  supervisor's 
job  description  includes  the 
performance  of  any  function  listed  in 
categories  1  through  5. 

21.  Small  operator.  A  small  operator 
is  a  recipient  operating  primarily  in  an 
area  of  less  than  200,000  in  population. 


22.  Substance  abuse  professional. 
This  definition  establishes  the 
requirements  for  anyone  who  evaluates 
employees  subject  to  drug  testing  under 
this  part.  The  SAP  must  be 
knowledgeable  about  and  have  clinical 
experience  in  the  diagnosis  and 
treatment  of  both  drug  and  alcohol- 
related  disorders.  The  SAP  must  also  be 
a  licensed  physician,  either  a  Medical 
Doctor  or  Doctor  of  Osteopathy,  or  a 
licensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  counselor 
who  is  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Counselors  Certification 
Commission. 

23.  Vehicle.  This  definition  lists  types 
of  vehicles  used  in  mass  transportation, 
or  which  may  be  involved  in  accidents  - 
with  such  vehicles.  Because  mass  transit 
encompasses  travel  by  bus,  van,  ferry 
boat,  and  rail,  the  list  is  meant  to  be 
very  broad,  covering  every  type  of 
conveyance  used  to  provide  mass  transit 
(including  such  things  as  people  movers 
and  inclines).  The  term  "mass  transit 
vehicle"  is  used  to  distinguish  vehicles 
actually  used  for  transit  piuposes  from 
those  used  by  the  general  public. 

24.  Verified  negative  drug  test  result. 
This  defirdtion  explains  that,  if  a 
medical  review  officer  determines  there 
is  no  evidence  of  prohibited  drugs  in  an 
employee's  urine  sample,  the  drug  test 
result  shall  be  declared  negative. 

25.  Verified  positive  drug  test  result. 
This  definition  explains  that,  if  a 
medical  review  officer  determines  there 
is  evidence  of  prohibited  drugs  in  an 
employee's  urine  sample,  the  drug  test 
result  shall  be  declared  positive. 

E.  Preemption  of  State  and  Local  Laws. 
(§653.9) 

The  Act  provides  that  this  rule 
preempts  any  inconsistent  State  or  local 
law,  ordinance,  rule,  regulation, 
standard,  or  order. 

Consistent  with  long-standing 
Department-wide  interpretation  of  this 
type  of  preemption  langiiage,  the 
regulation  specifies  that  "inconsistent 
vdth"  means  that  the  regulation: 

(1)  Preempts  a  State  or  local 
requirement  if  compUance  with  the 
local  requirement  and  the  FTA 
regulation  is  not  possible;  or 

(2)  Preempts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  is  an  obstacle  to 
accomplishing  the  provisions  of  the 
FTA  regulation. 

On  the  other  hand,  neither  the  statute 
nor  the  regulation  preempts  State 
criminal  laws  that  impose  sanctions  for 
reckless  conduct. 


F.  Other  Requirements  Imposed  by  an 
Employer.  (§653.11) 

An  employer  may  impose  other 
requirements  in  addition  to  those 
imposed  by'this  rule  if  those  additional 
requirements  do  not  conflict  or  interfere 
with  the  requirements  of  this  rule.  For 
example,  an  employer  may  require  a 
supervisor  to  be  trained  for  four  hours 
instead  of  me,  or  an  employer  may 
provide  anhjial  training  for  both 
supervisors  and  employees.  An 
employer  may  also  require  an  employee 
to  provide4nother  luine  sample  in  a 
separate  void  and  may  then  test  that 
sample.for  drugs  other  than  the  five 
prohibited  drugs.  Under  the  rule,  when 
an  employer  imposes  additienal 
requirements  the  employer  must  advise 
the  employee  that  the  requirements  are 
not  pursuant  to  this  regulation. 

G.  Starting  Date  for  Drug  Testing 
Programs.  (§653.13) 

This  section  states  the 
implementation  date  for  large  operators. 
States,  and  small  operators. 

Subpart  B — Program  Requirements 

This  subpart  describes  the  four 
elements  of  the  anti-drug  program  each 
employer  must  implement  to  be  in 
compliance  with  this  part.  An  employer 
must:  develop  and  disseminate  a  policy 
statement;  train  and  educate  employees 
about  the  consequences  of  prohibited 
drug  us6;  require  testing  under  five 
different  circiunstances;  and  provide  an 
opportunity  for  the  identification  and 
treatment  of^mployees  needing 
assistance. 

A.  Requirement  To  EstabUsh  an  Anti- 
drug Program.  (§  653.21) 

This  section  requires  an  employer  to 
establish  an  anti-drug  prognun  to  deter 
and  detect  the  use  of  prohibited  drugs, 
consisting  of  educating  and  training 
about  drug  usage  and  urine  testing  for 
prohibited  drugs.  The  anti-drug  program 
must  comply  with  the  requirements 
imposed  by  the  rule. 

6.  Required  Elements  of  an  Anti-drug 
Program.  (§653.23) 

This  section  includes  a  checklist  of 
the  main  requirements  of  the  anti-drug 
program  and  cross  references  those 
provisions  which  address  specific 
requirements. 

C.  Policy  Statement  Contents.  (§  653.25) 

The  rule  requires  an  employer  to 
make  available  to  every  safety-sensitive 
employee  a  poUcy  statement  describing 
the  employer's  anti-drug  testing 
program.  The  poUcy  must  include  the 
following  information: 
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1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  for  more  information 
about  the  program. 

3.  When  and  why  an  employee  will  be 
tested. 

4.  The  consequences  of  a  verified 
positive  drug  test  result. 

5.  Program  elements  in  addition  to 
those  required  by  the  FTA  regulation. 

The  FTA  expects  each  employer  to 
describe  the  consequences  to  a  covered 
employee  of  his  verified  positive  drug 
test  result,  which  must  include  removal 
of  the  employee  from  his  safety- 
sensitive  position  and  evaluation  and 
possible  referral  for  treatment.  In 
addition,  at  the  employer's  discretion 
the  policy  statement  could  describe 
funding  arrangements  for  treatment.  The 
policy  must  indicate  whether  an 
employer  would  suspend  or  terminate  a 
covered  employee  who  has  a  verified 
positive  drug  test  result,  and  the 
circimastances  under  which  such 
actions  will  be  taken. 

The  rule  does  not  mandate 
rehabilitation  for  a  covered  employee, 
but  only  requires  that  an  employee  be 
evaluated  by  an  SAP  to  determine 
whether  the  employee  has  a  problem 
with  prohibited  drug  use.  If  treatment 
for  a  covered  employee  is  deemed 
necessary,  the  rule  does  not  require  the 
employer  to  pay  for  it.  Any  decision  to 
provide  treatment,  and  who  should  pay 
for  it,  is  made  at  the  local  level. 

This  position  on  treatment  is 
consistent  vnth  congressional  debate  on 
the  topic.  Both  Senators  Danforth  and 
HoUings  clarified  this  point  by  stating: 

DOT  must  issue  regulations. . .  providing 
for  the  opportunity  for  treatment  of 
employees  in  need  of  assistance  in  resolving 
problems  with  alcohol  or  drug  use.  My 
understanding  is  that  this  does  not  mandate 
that  rehabilitation  be  provided  but  does 
encourage  companies  to  make  such  programs 
available.  The  legislation  does  not  discuss 
who  pays  for  treatment,  wages  during  this 
period,  or  rights  of  reinstatement.  137  Cong. 
Rec.  S14770  (daily  ed.  Oct  16, 1991) 
(Statement  of  Sen.  Danforth) 

The  Senator's  imderstanding  is  correct. 
Such  arrangement  could  be  left  to  negotiation 
between  the  employer  and  employee,  either 
through  individual  arrangement  or  collective 
bargaining,  as  appropriate.  .  .  .137  Cong. 
Rec.  S14770  (daily  ed.  Oct.  16, 1991) 
(Statement  of  Sen.  HoUings). 

D.  Requirement  to  Disseminate  Policy. 
(§653.27) 

This  section  requires  an  employer  to 
disseminate  its  policy  statement 
required  by  the  rule.  An  employer  must 
notify^ach  covered  employee  in 
writing,  as  well  as  employee 
organizations. 


E.  Education  and  Training  Programs. 
(§653.29) 

This  section  requires  an  employer  to 
establish  an  education  and  training 
program.  In  the  educational  program, 
which  must  be  provided  to  covered  / 
employees  as  well  as  supervisors,  an 
employer  must  distribute  educational 
materials,  including  the  employer's  anti- 
drug policy  statement.  The  rule  also 
requires  the  employer  to  provide  a 
hotline  telephone  niunber  of  a 
community  service  organization  that 
deals  with  drug  abuse  problems,  if  such 
a  number  is  available. 

The  training  component  consists  of 
two  programs.  For  all  covered 
employees  the  training  program  must  be 
at  least  60  minutes  in  duration,  and 
address  certain  problems  associated 
with  using  prohibited  drugs.  The 
training  program  must  cover  the 
ramifications  of  drug  use  on  personal 
health,  safety,  and  the  work 
environment,  and  include  information 
on  the  signs  and  symptoms  that  may 
indicate  prohibited  drug  use. 

In  addition,  for  supervisors  who  may 
make  reasonable  suspicion 
determinations,  employers  must  provide 
a  training  program  of  at  least  60 
minutes.  "Ilns  training  must  focus  on  the 
physical,  behavioral,  and  performance 
indicators  of  drug  use. 

An  employer  may  add  the  FTA  drug 
program  training  to  the  FTA  alcohol 
training  required  under  the  alcohol  final 
rule,  published  elsewhere  in  today's 
Federal  Register.  An  employer  may 
provide  any  additional  training  it  deems 
necessary. 

F.  Types  of  Drug  Tests.  (§  653.31) 

This  section  specifies  the  different 
tests  the  employer  must  conduct:  pre- 
employment  (including  transfer  to  a 
safety-sensitive  position);  post-accident 
(fatal  and  nonfatal);  reasonable 
suspicion,  random,  return  to  duty,  and 
follow-up. 

It  also  specifies  the  five  prohibited 
drugs:  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine. 

G.  Notice  Requirement.  (§  653.33') 

This  section  requires  an  employer  to 
notify  an  employee  that  the  employee  is 
being4ested  under  Federal  law  and  that 
the  employee  must  provide  a  vuine 
sample  that  will  be  tested  for  the  five 
prohibited  drugs.  In  this  regard,  the 
custody  form  that  each  employer  signs 
when  a  test  is  administered  can  satisfy 
this  notice  requirement. 

This  section  specifically  bars  an 
employer  from  misrepresenting  a  test 
conducted  under  its  own  authority  as  a 
test  mandated  by  Federal  law. 


H.  Action  When  Employee  Has  a 
Verified  Positive  Drug  Test  Result. 
(§653.35) 

This  section  addresses  two  situations, 
when  an  employee  has  a  verified 
positive  dhig  test  result,  or  has  refused 
to  submit  to  a  test.  In  either  case,  the 
employer  must  remove  the  safety- 
sensitive  employee  from  his/her 
position  as  soon  as  practicable  after 
being  notified  of  the  result.  In  both 
instancesv  the  employer  must  ensure 
that  the  employee  is  assessed  under  the 
provisions  of  section  653.37,  which 
require  tnat  the  employee  be  evaluated 
by  an  SAP. 

Marine  transit  operators  have 
additional  responsibilities.  Consistent 
writh'46  CFR  16.201(c),  an  employer  or 
prospective  employer  of  an  individual 
holding  a  license,  certificate  of  registry, 
or  merchant  mariner's  document  who 
has  a  verified  positive  drug  test  result 
must  report  the  test  result  to  the  nearest 
Coast  Guaril  Officer  in  Charge,  Marine 
Inspection  (OCMI). 

I.  Referral,  Evaluation  and  Treatment. 
(§653.37) 

This  section  requires  an  employer  to 
advise  an  employee  who  has  a  verified 
positive  drug  test  result  of  the  resources 
available  in  resolving  problems 
associated  vdth  drug  misuse.  The 
information  provided  by  the  employer 
shall  include  the  names,  addresses  and 
telephone  niunbers  of  substance  abuse 
professionals,  and  coiinseling  and 
treatment  programs. 

Such  an  employee  must  be  evaluated 
by  a  substance  abuse  professional  to 
determine  whether  the  employee  needs 
help  in  resolving  problems  associated 
with  drug  misuse.  The  SAP  then 
determines  what  kind  of  help  the 
employee  needs.  Any  such  employee 
must  take  a  return  to  duty  drug  test  with 
a  verified  negative  result  before  he  or 
she  may  be  allowed  to  perform  a  safety 
sensitive  function  again. 

The  employee  must  follow  the  course 
of  treatment  prescribed  by  the  SAP.  To 
return  to  duty,  the  employee  must  be 
evaluated  by  a  SAP  to  determine  that 
the  employee  has  properly  followed  the 
course  of  prescribed  treatment  and  is 
able  to  return  to  work. 

The  employee  then  must  take  a 
retum-to-duty  test  with  a  verified 
negative  result  and  is  then  subject  to 
follow-up  testing,  which  occurs 
unpredictably  for  up  to  60  months 
following  return  to  duty.  In  any  event, 
the  employee  must  take  at  least  six 
follow  up  tests  with  verified  negative 
results  during  the  first  twelve  months 
after  returning  to  duty.  The  SAP  then 
determines  how  many  follow  up  tests 
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should  be  administered  over  the 
remaining  48  months. 

In  addition,  the  SAP  may  recommend 
that  the  employee  also  be  subject  to 
return  to  duty  and  follow-up  testing  for 
alcohol  misuse. 

Such  an  employee  remains  separately 
subject  to  random  drug  testing. 

An  employer  is  not  required  to 
provide  applicants  with  an  opportunity 
for  referral,  evaluation,  and  treatment. 

Subpart  C— Types  of  Drug  Tests 

A.  Pre-employment  Testing.  (§  653.41) 

This  section  prohibits  an  employer 
from  hiring  an  applicant  for  a  safety- 
sensitive  function  unless  the  applicant 
takes  a  drug  test  with  a  verified  negative 
result  administered  in  accordance  with 
this  regulation.  This  section  also 
requires  that  an  employee  who  transfers 
from  a  nonsafety-sensitive  position  to  a 
safety-sensitive  position  to  be  tested 
before  he  or  she  actually  begins 
performing  a  safety-sensitive  function 
for  the  first  time. 

For  marine  employers,  46  CFR 
16.210(a)  prohibits  hiring  or  giving  a 
commitment  of  employment  to  an 
individual  unless  the  individual  takes  a 
drug  test  with  a  verified  negative  result 
or  meets  a  stated  pre-employment 
exemption  imder  46  CFR  16.210(b). 
Marine  employers  that  also  are  FTA 
recipients,  however,  must  in  every 
instance  require  an  applicant  to  take  a 
drug  test  with  a  verified  negative  result 
before  they  may  be  hired. 

B.  Resasonable  Suspicion  Testing. 
(§653.43) 

This  section  requires  an  employer  to 
test  a  covered  employee  for  prohibited 
drug  use  if  the  employer  has  reasonable 
suspicion  to  believe  that  the  covered 
employee  has  used  prohibited  drugs. 
The  reasonable  suspicion  must  be  based 
on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  or  speech  of  the 
covered  employee,  which  are 
characteristic  of  prohibited  drug  use. 

The  rule  requires  the  decision  to  be 
made  by  a  supervisor  trained  in 
detecting  the  signs  and  symptoms  of 
prohibited  drug  use. 

C.  Post-accident  Testing.  (§  653.45) 

This  section  requires  a  test  after  an 
accident  has  occiured,  and  establishes 
two  categories  of  accidents,  fatal  and 
nonfatal.  Non-fatal  accidents  are  treated 
differently  depending  on  the  type  of 
transit  vehicle  involved.  Fer  a  more 
complete  description  of  the  ways  in 
which  different  kinds  of  accidents  are 
treated,  please  refer  to  the  discussion  of 
post-accident  testing  in  the  portion  of 


the  preamble  that  responds  to 
comments. 

The  rule  requires  an  employer  to  test 
the  appropriate  covered  employees  as 
soon  as  possible,  but  within  32  hoiu^, 
consistent  with  other  DOT  agency 
existing  drug  testing  rules. 

The  rule  also  requires  an  employer  to 
require  an  employee  to  remain  readily 
available  for  testing;  if  the  employee 
does  not  do  so,  the  employer  can  treat 
such  behavior  as  refusing  to  submit  to 
a  drug  test.  Remaining  readily  available 
means  that  the  employer  knows  the 
whereabouts  of  the  employee  and  must 
conduct  the  test  as  soon  as  practicable 
but  within  32  hours  of  the  accident. 

This  section  allows  an  employee  to 
seek  medical  attention,  assist  injured 
individuals,  or  obtain  assistance  in 
dealing  with  the  accident,  if  necessary, 
before  being  tested  for  prohibited  drugs. 

D.  Random  Testing.  (§  653.47) 

The  rule  requires  an  employer  to 
randomly  test  covered  employees  for  the 
use  of  prohibited  drugs.  The  testing 
must  truly  be  random,  which  means  that 
it  is  random  with  respect  to  the  person 
tested  and  the  predictability  of  the 
actual  administration  of  the  test. 

An  employer  cannot  use  an 
employee's  name  in  a  random  selection 
pool.  Rather,  an  employer  must  identify 
each  covered  employee  by  a  imique 
number,  such  as  a  social  security  or  a 
payroll  identification  number,  which  is 
entered  into  a  pool  from  which  the 
selection  is  made.  Each  covered 
employee  must  have  tin  equal  chance  of 
being  tested.  Once  a  covered  employee 
is  selected  and  tested,  their 
identification  niunber  is  reentered  into 
the  pool  so  that  they  will  have  an  equal 
chance  of  being  tested  the  next  time  the 
employer  conducts  random  testing. 

An  employer  must  test  randomly 
throughout  die  calendar  year.  Testing 
must  be  unannounced  and  occur  on  a 
reasonable  basis  throughout  the  entire 
calendar  year.  Random  tests  must  be 
conducted  in  an  unpredictable  fashion. 
For  example,  an  employer  may  not 
conduct  random  tests  only  on  a  Monday 
or  only  at  the  beginning  of  a  shift. 
Fiulher,  once  an  employee  is  notified  of 
his  selection  for  a  random  test,  he  must 
report  (or  be  escorted)  inunediately  to 
the  collection  site. 

The  random  drug  testing  rate  is  set  at 
50  percent.  For  compliance  pvuposes,  it 
is  important  to  note  that  in  calculating 
its  random  testing  results  an  employer 
must  include  adulterated  urine  samples 
and  refusals  to  submit  to  a  test  as 
verified  positive  test  results. 


E.  . Return  to  Duty  Testing.  (§  653.49) 

Return  to  duty  testing  refers  to  the  test 
that  employees  who  have  verified 
positive  drug  test  results  or  refuse  to 
submit  to'  6  drug  test. 

In  addition,  because  of  the  prevalence 
of  combined  drug  and  alcohol  misuse, 
an  employer  may,  based  on  the 
recommendations  of  the  substance 
abuse  professional,  also  subject  an 
employed  *^ho  previously  had  a  verified 
positive  orug  test  result  under  the  FTA 
anti-drug  jfule  to  a  return  to  duty  alcohol 
test.:;  / 

F.  Foliow-up  Testing.  (§653.51) 

Upon  taking  a  return  to  duty  test  with 
a  verified  negative  result,  an  employee 
is  subject  to  follow-up  testing  for  up  to 
60  months.  Diulng  the  first  12  months 
the  eiriployee  is  subject  to  a  minimum 
of  6  fbllow-up  drug  tests  which  must  be 
unaimoimced  and  conducted  reasonably 
throughout  the  12  months. 

After  those  12  months,  the  substance 
abuse  professional  determines  whether 
the  employee  should  be  subject  to 
follow-up  testing  for  the  remaining  48 
months.  Because  many  individuals 
abuse  more  than  one  substance  at  a 
time,  an  employer  may,  based  on  the 
recommendations  of  the  SAP,  subject  an 
-employee  \vho  previously  had  a  verified 
positive  drug  test  result  for  prohibited 
drugs  under  this  rule  to  follow-up 
testing  for  the  misuse  of  alcohol.  An 
employer  may  also  subject  an  employee 
who  previously  tested  at  0.04  or  greater 
on  an  alcohol  test  under  part  654  to  . 
follow-up  drug  testing  for  the  use  of 
prohibited  drugs. 

It  is  important  to  note  that  an 
employee  subject  to  follow-up  testing 
remains  separately  subject  to  random 
drug  testing  under  this  rule. 

Subpart  D — Drug  Testing  Procedures 

This  subpart  contains  a  drug  testing 
procediue  required  by  the  Act  in 
addition  to  those  required  in  49  CFR 
part  40, 

A.  Compliance  With  Testing  Procedvues 
Requirements.  {§  653.61) 

This  section  requires  an  employee  to 
use  the  testing  procedures  in  49  CFR 
Part  40  unless  expressly  provided 
otherwise  in  this  part.  This  Part  653  ■, 
contains  the  additional  testing 
requirement  mandated  by  the  Act, 
namely,  the  evaluation  by  an  SAP. 

B.  Substance  Abuse  Professional. 
(§653.63) 

This  section  explains  the  role  of  the 
substance  abuse  professional.  In  relation 
to  a  covered  employee,  a  substance 
abuse  professional  is  neither  a  counselor 
nor  a  treating  professional.  Rather,  an 
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SAP  evaluates  an  employee  who  either 
has  a  verified  positive  drug  test  result  or 
refused  to  be  tested  to  determine 
whether  the  covered  employee  needs 
help  resolving  a  problem  with 
prohibited  drug  use.  The  SAP  then 
makes  certain  recommendations  to  the 
employee,  which  the  employee  must 
follow.  Before  returning  to  duty,  the 
employee  is  reevaluated  by  an  SAP  to 
determine  whether  the  employee  has 
followed  the  SAP's  recommendations. 
The  SAP  then  determines  whether  the 
employee  is  ready  to  return  to  her 
safety-sensitive  function.  The  SAP  also 
determines  the  number  of  follow-up 
tests  the  employee  should  be  subject  to 
in  addition  to  the  six  mandatory  follow- 
up  tests  in  the  first  12  months  after  the 
employee's  return  to  duty. 

The  rule  discusses  several 
employment  options  concerning  the 
substance  abuse  professional.  Who  pays 
for  the  services  of  the  substance  abuse 
professional,  however,  is  determined  at 
the  local  level. 

Tbis  section  prohibits,  in  some 
circTunstances,  a  substance  abuse 
professional  fiiam  treating  an  employee 
after  evaluation  and  determination  that 
the  employee  needs  help.  This  section, 
however,  allows  an  evaluating  SAP  also 
to  treat  an  employee  when  the  SAP  is 
an  employee  of  or  imder  contract  to  an 
employer,  the  SAP  is  the  only  source  of 
appropriate  therapeutic  treatment 
provided  tmder  the  employee's  health 
plan  or  reasonably  accessible  to  the 
employee,  or  the  SAP  works  for  a  public 
agency  such  as  a  State,  county,  or 
mimicipality. 

Subpart  E — Administrative 
Requirements 

A.  Retention  of  Records.  {§  653.71) 

Section  653.71  explains  which 
records  relating  to  the  drug  testing 
program  must  be  retained  and  for  how 
long.  The  rule  provides  for  three 
separate  record  retention  periods  for 
different  types  of  records-^five  years, 
three  years,  and  one  year.  Each 
employer  must  maintain  for  five  years 
records  of  covered  employees'  verified 
positive  drug  test  results, 
documentation  of  refusals  to  take  a  drug 
test,  and  covered  employee  referrals  to 
the  SAP.  Collection  process  and 
employee  training  documents  must  be 
retained  for  two  years,  while  records  of 
negative  test  results  must  be  retained  for 
one  year. 

B.  Reporting  of  Results  in  a  Management 
Information  System.  (§653.73) 

The  reporting  requirements  required 
in  section  653.73  are  part  of  a 
Department-wide  effort  to  standardize 


reporting  for  drug  testing  by  means  of  a 
Management  Information  System  (MIS). 
The  data  collected  will  be  used  by  FTA 
and  DOT  to  identify  trends  and  to.assess 
the  success  or  failure  of  the  agency's 
anti-drug  rule. 

The  data  elements  were  selected  to 
provide  information  on  the  scope  of  the 
program,  the  prevalence  of  drug  use  in 
mass  transportation,  the  implementation 
of  the  program  and  its  related  costs,  and 
the  deterrent  effect  of  the  rule  over  time. 
Appendix  B  must  be  used  in  reporting 
both  verified  positive  and  negative  drug 
test  results;  Appendix  C  must  be  used 
by  employers  who  have  no  verified 
positive  drug  results  to  report.  FTA  does 
intend  to  combine  the  drug  and  alcohol 
annual  reporting  forms  within  two  to 
three  years  after  the  implementation 
date. 

Recipients  and  subrecipients  must 
submit  to  FTA  their  own  aimUal  reports 
as  well  as  an  annual  report  fi-om  each  of 
their  contractors  with  covered 
employees.  Each  report  submitted  must 
cover  a  calendar  year.  The  closing  date 
for  data  is  December  31  and  the  report 
is  due  at  FTA  by  March  15  of  the 
foUowring  year. 

C.  Access  to  Facilities  and  Records. 
(§653.75) 

Paragraph  (a)  of  this  section  precludes 
an  employer,  in  most  circumstances, 
from  releasing  information  contained  in 
records  required  to  be  maintained  under 
this  rule.  Examples  of  such  records 
include  any  document  generated  as  a 
result  of  a  refusal  to  take  a  drug  test  or 
a  reasonable  suspicion  determination. 
An  employer,  however,  may  release 
information  when  required  to  do  so  by 
law  or  this  rule,  or  if  expressly 
authorized. 

Paragraph  (b)  provides  that  the 
employer  must  provide  the  employee 
copies  of  records  relating  to  the 
employee's  alcohol  tests  or  pertaining  to 
the  employee's  prohibited  use  of  drugs. 
Once  the  employee  has  submitted  his 
request  in  writing,  the  employer  must 
promptly  provide  the  records  to  him. 
The  employer  may  charge  for  . 
reproducing  the  records  but  only  for 
copies  of  those  records  specifically 
requested. 

Paragraph  (c)  requires  the  employer  to 
allow  certain  governmental  entities  to 
have-access  to  any  facility  used  to 
comply  with  this  rule.  The  rule  provides 
that  the  Secretary  of  Transportation  or 
representatives  from  any  other  DOT 
agency  shall  have  access.  In  addition, 
the  rule  requires  an  employer  to  allow 
the  State  agency  designated  by  the 
governor  to  oversee  rail  fixed  guideway 
systems  to  also  have  access  to  its 
faciUties  to  properly  oversee  the  safety 


of  a  rail  fixed  guideway  system  as 
required  by  section  28  of  the  FT  Act.  We 
note  here  that  the  State  oversight  of  rail 
fixed  guideway  system  Notice  of 
Proposed  -Rulemaking  published  in  the 
Federal  Register  on  December  9. 1993  at 
58  FR  64856  contains  FTA's  proposal 
for  the  State  oversight  agency. 

Paragraph  (d)  requires  an  employer  to 
give  certain  governmental  entities 
copies  of  te|St  results  and  any  other 
information  pertaining  to  the  employer's 
anti-drug  program.  Those  governmental 
entities  a^  the  Scune  as  those  specified 
in  subsection  (c). 

Paragraph  (e)  requires  an  employer  to 
disclose  information  about  the 
employer's  administration  of  a  post- 
accidient  drug  test  to  the  National 
Transportation  Safety  Board  (NTSB) 
when  it  investigates  an  accident. 

Paragrt^h  (f)  provides  that  the 
employer  must  give  copies  of  certain 
records  to  a  subsequent  employer  if  the 
employee  makes  such  a  request  in 
writing.  The  employer  may  disclose 
only  that  information  specifically 
authorized  by  the  employee  in  her 
written  request.  . 

Paragrapn  (g)  requires  the  employer  to 
disclose  certain  information  when 
requested  to  do  so  by  the  employee  or 
a  decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  when  such  a 
proceeding  has  been  initiated  by  the 
employee  and  arises  bom  the  results  of 
a  drug  test  administered  under  this  part. 
This  provision  does  not  cover  any 
proceeding  initiated  by  a  third  party  and 
is  limited  to  employment  actions  such 
as  worker's  compensation  or 
unemployment  compensation  which  are 
initiated  by  the  employee. 

Subsection  (h)  provides  that  the 
employer  must  release  information  to 
any  individual  when  requested  to  do  so 
by  the  employee  in  writing.  The 
employer  may  release  only  that 
information  specifically  authorized  by 
the  employee. 

Subpart  F — Certifying  Compliance 

This  subpart  establishes  the 
certification  requirements  for  recipients 
of  FTA  funding  under  sections  3,  9,  or 
18  of  the  FT  Act  or  section  103(e)(4)  of 
title  23  of  the  U.S.  Code. 

A.  Compliance  a  Condition  of  FTA 
Financial  Assistance.  (§  653.&1) 

This  section  mandates  the 
withholding  of  Federal  funds  from  a 
recipient  of  FTA  funding  imder  sections 
3,  9,  or  18  of  the  FT  Act,  or  section 
103(e)(4)  of  title  23  of  the  U.S.  Code,  if 
it  is  not  in  compliance  with  the  rule.  To 
be  in  compliance  with  the  rule,  the 
recipient  either  must  implement  the 
requirements  of  the  rule  or  require  their 
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implementation  by  subrecipients, 
operators,  contractors,  employers,  or 
any  other  entity  performing  a  mass 
transit  function  on  behalf  of  the 
recipient. 

It  is  important  to  note  that  any 
misrepresentation  or  false  statement  to 
FTA  is  a  criminal  violation  vinder 
section  1001  of  title  18  of  the  United 
States  Code. 

B.  Requirement  to  Certify  Compliance. 
(§653.83) 

This  section  requires  a  recipient  to 
certify  that  the  requirements  of  the  rule 
have  been  met.  We  emphasize  that  the 
direct  recipient  of  FTA  funds  makes  this 
certification  to  FTA. 

The  certifications  are  required 
annually,  with  large  operators 
submitting  their  certification  before 
January  1, 1995  and  small  operators  and 
States  submitting  their  certifications 
before  January  1, 1996.  States  wrill 
certify  on  behalf  of  subrecipients  and 
their  contractors. 

The  certification  itself  must  comply 
with  the  sample  certification  provided 
in  Appendix  A  to  this  part,  be 
authorized  by  the  recipient's  governing 
board  or  other  authorizing  official,  and 
be  signed  by  a  party  specifically 
authorized  to  do  so. 

rV.  Americans  With  Disabilities  Act 

Title  I  of  the  American  With 
Disabilities  Act  of  1990  (ADA)  prohibits 
discrimination  on  the  basis  of  disability 
in  employment.  A  basic  premise  of  Title 
I  is  that  a  person  vdth  a  disability  must 
be  provided  a  reasonable 
acconunodation  to  work.  It  is  possible 
that  some  covered  workers  will  be 
considered  persons  with  disabilities  for 
purposes  of  protections  under  the  ADA. 
For  a  more  complete  discussion  of  this 
issue  please  see  the  DOT-wide  Preamble 
preceding  this  FTA  docxunent  in  today's 
Federal  Register. 

V.  Economic  Analysis 

The  Federal  Transit  Administration 
(FTA)  has  evaluated  the  industry-wide 
costs  and  benefits  of  the  rulfe. 
Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations.  This  rule  will 
require  persohnel  who  perform  safety- 
sensitive  functions  to  be  covered  by  a 
formal  program  to  control  drug  use  in 
mass  transit  operations.  This  rule  will 
cover  FTA  recipients  and  combine 
education  and  testing  in  a 
comprehensive  anti-drug  program.  Five 
types  of  drug  tests  will  be,  administered; 
.   •  Pre-Employment 

•  Reasonable  Suspicion 

•  Post- Accident 
• ' Random 

•  Return  to  Duty /Follow-up 


Transit  agencies  will  be  required  to 
report  the  nimiber  of  tests  given,  the 
number  of  failures-to-pass  and  other 
attributes  of  their  program  to  the  FTA 
and  to  certify  compliance  with  this 
regulation  annually. 

Annual  costs  of  the  drug  testing 
program  range  from  $25  to  $32  million 
per  year.  Total  costs  over  10  years  are 
$299  million.  Random  tests  are  the  most 
costly. 

Annual  benefits  range  from  $11  to 
$103  million  per  year.  Total  benefits 
over  10  years  are  $867  million. 

A  major  premise  in  calculating  both 
costs  and  benefits  is  the  assumption  that 
all  transit  systems  will  start  from  scratch 
or  "ground  zero"  when  implementing 
drug  testing  programs  as  a  result  of  this 
regulation.  Estimates  in  this  analysis  are 
based  on  (1)  the  1989  and  1991  National 
Urban  Mass  Transportation  Statistics 
Section  15  Aimual  Reports,  (2)  the  1991 
report,  Substance  Abuse  in  the  Transit 
Industry,  prepared  for  the  FTA  by  Booz, 
Allen  &  Hamilton.  Inc.,  (3)  data 
provided  by  the  Substance  Abuse  and 
Mental  Health  Service  Administration, 
and  (4)  information  from  other  agencies, 
individuals,  and  organizations 
knowledgeable  about  drug  abuse  and 
chemical  testing  in  the  United  States. 

VI.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  drug  testing 
rule,  and  has  determined  that  this 
rulemaking  is  a  significant  rule  under 
Executive  Order  12688  because  the 
required  anti-drug  program  raises  novel 
poUcy  issues  and  will  materially  affect 
public  safety  as  well  as  State  and  local 
governments.  This  rule  will  not, 
however,  have  an  annual  impact  on  the 
economy  of  $100  million  or  more. 

B.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
as  defined  by  the  Department's 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  deal  of  public  interest. 
The  piurpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensiling  that 
safety-sensitive  employees  do  not  use 
prohibited  substances. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  the 
FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FTA  hereby  certifies  that 
this  action  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  has 


some  provisions  designed  to  mitigate 
burdens  on  small  entities  which  are 
discussed  in  the  regulatory  evaluation. 

This  rule  applies  to  public  recipients 
of  Federal)  Transit  funds,  274  of  which 
are  large  and  1314  of  which  Eire  small. 
It  is  estimated  that  it  will  cost  the  small 
transit  systems  $86  million  to 
implepient  this  drug  rule,  with  total 
benefits  to  them  of  $267  million  over 
the  id  yekij  analysis. 

D.  Pa)perwprk  Reduction  Act 

This  ryle  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  hais 
been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  imtil 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  rule  under  the 
requirements  of  Executive  Order  12612 
on  Federalism.  Although  the  Federal 
Transit  Administration  has  determined 
that  this  rule  has  significant'Federalism 
implications  to  weurant  a  Federalism 
assessment,  this  rulemaking" is 
mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act).  In  considering  the 
FederaUsm  implications  of  the  rule, 
FTA  h^s  focused  on  several  key 
provisions  of  Executive  order  12612. 

Necessity  for  action.  This  rule  is 
mandated  by  law,  which  requires 
comprehensive  drug  and  alcohol  testing 
programs  of  recipients  of  Federal  transit 
funding.  Congress  responded  to  specific 
accidents  in  mass  transportation  by 
mandating  these  rules  to  ensure  the 
safety  of  the  transit-riding  public. 

Consultation  with  State  and  local 
governments.  FTA  provides  financial 
assistance  to  mass  transportation 
systems  throughout  the  country  by 
means  of  grants  to  States  and  public 
bodies.  Because  this  rule  will  affect 
those  States  and  local  entities,  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  to  solicit  the  views  of  the 
affected  entities,  including  States  and 
local  governments,  and  held  three 
public  hearings  in  conjunction  with  the 
NPRM.  In  short,  we  actively  sought  the 
views  and  comments  of  the  affected 
States  and  localities. 

Need  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
that  the  safety  of  the  transit  riding 
public  requires  comprehensive  anti-  ; 
drug  and  alcohol  testing!  programs. 

Authority.  The  statutory  authority  for 
this  final  rule  is  the  Act,  mentioned 
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above  and  discussed  elsewhere  in  the  , 
preamble. 

Preemption.  This  rule  preempts  any 
State  or  local  law,  order,  or  regulation 
to  the  contrary,  as  discussed  elsewhere 
in  the  preamble.  Because  compliance 
with  the  rule  is  a  condition  of  Federal 
financial  assistance,  State  and  local 
governments  have  the  option  of  not 
receiving  the  Federal  funds  if  they  do 
not  choose  to  comply  with  this  rule.  We 
have  not  preempted  Indian  tribal  law. 

F.  National  Environmental  Policy  Act. 

The  agency  has  determined  that  this 
regulation  has  no  environmental 
implications.  Its  pxupose  is  to  regulate 
the  behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry  and  vidll  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications. 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subjects  in  49  CFR  Part  65^ 

Drug  testing,  Grant  programs — 
transportation.  Mass  transportation, 
Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  amends  title  49  by 
revising  part  653,  as  set  forth  below: 

Part  653 — Prevention  of  Prohibited 
Drug  Use  in  Transit  Operations 

Subpart  A — General 

653.1  Overview. 
653.3  Purpose. 
653.5  Applicability. 
653.7  Definitions. 

653.9  Preemption  of  State  and  local  laws. 
653.11    Other  requirements  imposed  by  an 

employer. 
653.13    Starting  date  for  drug  testing 

programs. 

Subpart  B — Program  Requirements 

653.21    Requirement  to  establish  an  anti- 
drug jjrogram. 

653.23    Required  elements  of  an  anti-drug 
testing  program. 

653.25    Policy  statement  contents. 

653.27    Requirement  to  disseminate  policy. 

653.29    Education  and  training  programs. 

653.31    Drug  testing. 

653.33    Notice  requirement. 

653.35   Action  when  employee  has  a 
verified  positive  drug  test  result. 

653.37   Referral,  evaluation,  and  treatment. 

Subpart  C— Types  of  Drug  Testing 

653.41  Pre-employment  testing. 

653.43  Reasonable  suspicion  testing. 

653.45  Post-accident  testing. 

653.47  Random  testing. 

653.49  Return  to  duty  testing. 


653.51    Follow-up  testing. 

Subpart  D — Drug  Testing  Procedures 

653.61    Compliance  with  testing  procedures 

requirements. 
653.63    Substance  abuse  professional. 

Subpart  E — Administrative  Requirements 

653.71    Retention  of  records. 
653.73    Reporting  of  results  in  a 

management  information  system. 
653.75    Access  to  facilities  and  records. 

SubF>art  F — Certifying  Compliance 

653.81    Compliance  a  condition  of  FTA 

financial  assistance. 
653.83    Requirement  to  certify  compliance. 

Appendix  A  to  Part  653 — Certiiication  of 
Compliance 

'  Appendix  B  to  Part  653 — FTA  Drug  Testing  • 
Management  Information  System  (MIS)  Data 
Collection  Form 

Appendix  C  to  Part  653 — FTA  Drug  Testing 
Management  Information  System  (MIS) 
"EZ"  Data  Collection  Form 

Authority:  Sec.  6,  Pub.  L.  102-143,  105 
Stat.  917;  49  CFR  1.51 

Subpart  A — General 

§  653.1  Overview. 

(a)  This  part  describes  the  anti-drug 
program  to  be  implemented  by  a 
recipient  of  certain  funding  from  the 
Federal  Transit  Administration. 

Cb)  The  part  includes  six  subparts. 
Subpart  A  covers  the  general 
requirements  of  the  FTA  anti-drug 
program.  Subpart  B  specifies  the  basic 
requirements  of  each  employer's  anti- 
drug program,  including  the  types  of 
tests  to  be  conducted,  and  the  elements 
required  to  be  in  each  employer's  drug 
testing  program.  Subpart  C  describes  the 
different  types  of  drug  tests  to  be 
conducted.  Subpart  D  describes  a  new 
drug  testing  procedural  requirement 
mandated  by  the  Act.  Subpart  E 
contains  administrative  matters  such  as 
reports  and  recordkeeping  requirements. 
Subpart  F  specifies  how  a  recipient 
certifies  compliance  with  the  rule. 

§653.3  Purpose. 

The  purpose  of  this  part  is  to  require 
a  recipient  to  implement  an  anti-drug 
program  to  deter  and  detect  the  use  of 
prohibited  drugs  by  covered  employees. 

§  653.5  Applicability. 

(a)  Except  as  specifically  excluded  in 
paragraph  (b)  of  this  section,  this  part 
applies  to  a  recipient  imder — 

(1)  Section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended  (FT  Act);  or 

(2)  Section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

(b)  A  recipient  operating  a  railroad 
regulated  by  the  Federal  Railroad 
Administration  (FRA)  shall  follow  49 


CFR  part  219  and  §  653.83  of  this  part 
for  its  railroad  operations,  and  this  part 
for  its  non-railroad  operations,  if  any. 

(Note:  For  recipients  who  operate  marine 
vessels,  se^  also  Coast  Guard  regulations  at 
33  CFR  part  95  and  46  CFR  parts  4,5.  and  6.) 

§653.7  Definitions. 

As  lased  in  this  part — 
Accident  means  an  occurrence 

associated, with  the  operation  of  a 

vehicle,  if  ^s  a  result — 

(1)  An  individual  dies; 

(2)  An  individual  suffers  a  bodily 
injury,  and  immediately  receives 
medical  treatment  away  from  the  scene 
of  the  accident; 

(3)  With  respect  to  an  occurrence  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,  or 
automobile,  one  or  more  vehicles  incurs 
disabling  damage  as  the  result  of  the 
occurrence  and  is  transported  away 
from  the  scene  by  a  tow  truck  or  other 
vehicle.  For  purposes  of  this  definition, 
disabling  damage  means  damage  which 
precludes  departure  of  any  vehicle  from 
the  scene  of  the  occurrence  in  its  usual 
manner  in  daylight  after  simple  repairs. 
Disabling  damage  includes  damage  to 
vehicles  that  could  have  been  operated 
but  would  have  "been  further  damaged  if 
so  operated,  but  does  not  include 
damage  which  can  be  remedied 
temporarily  at  the  scene  of  the 
occurrence  without  special  tools  or 
parts,  tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available, 
or  damage  to  headlights,  taillights,  turn 
signals,  horn,  or  windshield  wipers  that 
makes  them  inoperative. 

(4)  With  respect  to  an  occiurence  in 
which  the  mass  transit  vehicle  involved 
is  a  rail  car,  trolley  car,  trolley  bus,  or 
vessel,  the  mass  transit  vehicle  is 
removed  from  revenue  service. 

Administrator  means  the 
Administrator  of  the  Federal  Transit 
Administration  or  the  Administrator's 
designee. 

Anti-drug  program  means  a  program 
to  detect  and  deter  the  use  of  prohibited 
drugs  as  required  by  this  part. 

Canceled  test  means  a  test  that  has 
been  declared  invalid  by  a  Medical 
Review  Officer.  It  is  neither  a  verified 
positive  nor  a  verified  negative  test,  and 
includes  a  specimen  rejected  for  testing 
by  a  laboratory. 

Certification  means  a  recipient's 
written  statement,  authorized  by  the 
organization's  governing  board  or  other 
authorizing  official,  that  the  recipient 
has  complied  with  the  provisions  of  this 
part.  (See  §653.77  for  certification 
requirements.) 

Chain-of-custody  means  the 
procedures  in  part  40  of  this  title 
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concerning  the  handling  of  a  vuine 
specimen. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  operators,  recipients, 
subrecipients.  or  contractors,  which 
provides  drug  testing  as  required  by  this 
part,  or  other  DOT  drug  testing  rule,  and 
which  acts  on  behalf  of  the  employer. 

Contractor  means  a  person  or 
organization  that  provides  a  service  for 
a  recipient,  subi;ecipient,  employer,  or 
operator  consistent  with  a  specific 
imderstanding  or  arrangement.  The 
understanding  can  be  a  written  contract 
or  an  informal  arrangement  that  reflects 
an  ongoing  relationship  between  the 
parties. 

Covered  employee  means  a  person, 
including  a  volunteer,  applicant,  or 
transferee,  who  performs  a  safety- 
iensitive  function  for  an  entity  subject 
io  this  part. 

DOT  means  the  United  States 
Department  of  Transportation. 

DOT  agency  means  an  agency  (or 
"o]>erating  achninistration")  of  the 
United  States  Department  of 
Transportation  administering 
regulations  req\iiring  drug  testing  (see 
parts  199.  219.  382.  and  653  of  this  title; 
14  CFR  part  121,  Appendix  J;  33  CFR 
part  95;  and  46  CFR  parts  4  and  16). 

Employer  means  a  recipient  or  other 
entity  that  provides  mass  transportation 
service  or  which  performs  a  safety- 
jensitive  function  for  such  recipient  or 
other  entity.  This  term  includes 
subrecipients.  operators,  and 
contractors. 

FTA  means  the  Federal  Transit 
Administration,  an  agency  of  the  U.S. 
Department  of  Transportation. 

Large  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  200,000  or  more  in  popiilation. 

Medical  Review  Officer  (MRO)  means 
a  hcensed  physician  (medical  doctor  or 
doctor  of  osteopathy)  responsible  for 
receiving  laboratory  results  generated  by 
an  employer's  drug  testing  progrcon  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 
individiial's  confirmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information. 

Prohibited  drug  means  marijuana, 
cocaine,  opiates,  amphetamines,  or 
phencyclidine. 

Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  coomiuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 


Corporation  as  of  January  1,  1979,  and 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Recipient  means  an  entity  receiving 
Federal  financial  assistance  under 
section  3,  9,  or  18,  of  the  FT  Act.  or 
under  section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

Refuse  tasubmit  (to  a  drug  test) 
means  that  a  covered  employee  fails  to 
provide  a  urine  sample  as  required  by 
49  CFR  part  40.  without  a  vahd  medic&l 
explanation,  after  he  or  she  has  received 
notice  of  the  requirement  to  be  tested  in 
accordance  with  the  provisions  of  this 
subpart,  or  engages  in  conduct  that 
clearly  obstructs  the  testing  process. 

Safety-sensitive  function  means  any  of 
the  following  duties: 

(1)  Operating  a  revenue  service 
vehicle,  including  when  not  in  revenue 
service; 

(2)  Operating  a  nonrevenue  service 
vehicle,  when  required  to  be  operated 
by  a  holder  of  a  Commercial  Driver's 
License; 

(3)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(4)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service,  unless  the  recipient  receives 
section  18  funding  and  contracts  out 
such  services;  or 

(5)  Carrying  a  firearm  for  security  , 
pmposes. 

Small  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  less  than  200,000  in  population. 

Substance  abuse  professional  (SAP) 
means  a  licensed  physician  (Medical 
Doctor  or  Doctor  of  Osteopathy),  or  a 
licensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  coimselor 
(certified  by  the  National  Association  of 
Alcoholism  and  Drug  Abuse  Coxmselors 
Certification  Commission),  writh 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  drug  and 
alcohol-related  disorders. 

Vehicle  means  a  bus,  electric  bus,  van, 
automobile,  rail  car,  trolley  cdr,  trolley 
bus,  or  vessel.  A  mass  transit  vehicle  is 
a  vehicle  used  for  mass  transportation. 

Verified  negative  (drug  test  result} 
means  a  drug  test  result  reviewed  by  a 
medical  review  officer  and  determined 
to  have  no  evidence  of  prohibited  drug 
use. 

Verified  positive  (drug  test  result) 
means  a  drug  test  result  reviewed  by  a 


medical  review  officer  and  determined 
to  have  evidence  of  prohibited  drug  use. 

§  653.9  Preemptkm  of  State  and  local  laws. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  Section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  any  requirement 
In  this  ,pai;l  is  not  possible;  or 

(2)  Compliance  with  the  State  or  local 
requiremeiyt  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requiremwit  in  this  part. 

(b)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
Jaw  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  or  employers 
or  to  the  general  publia 

§  653.1 1  Other  requirements  Imposed  by 
an  employer. 

An  employer  may  not  impose 
requirements  that  are  inconsistent  with, 
contrary  to,  or  frustrate  the  provisions,  of 
this  part. 

§  653.13  Starting  date  for  drug  testing 
programs. 

(a)  l/irge  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  more 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
begiiming  on  January  1, 1995. 

(d)  Sinall  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  less 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1, 1996. 

(c)  An  employer  snail  have  an  anti- 
drug program  that  conforms  to  this  part 
by  January  1, 1996,  or  by  the  date  the 
employer  begins  operations,  whichever 
is  later. 

Subpart  B — Program  Requtrenients 

§  653.21  Requirement  to  establish  an  anti- 
drug program. 

Each  employer  shall  establish  an  anti- 
drug program  consistent  with  the 
requirements  of  this  part. 

S  653JZ3  Required  elements  of  an  antf-drug 
testing  program. 

An  anti-drug  program  shall  include 
the  following: 

(a)  A  statement  describing  the 
employer's  policy  on  prohibited  drug 
use  in  the  workplace,  including  the 
consequences  associated  with 
prohibited  drug  use.  This  policy 
statement  shall  include  all  of  the 
elements  specified  in  §  653.25.  Each 
employer  shall  disseminate  the  policy 
consistent  with  the  provisions  of 
§653.27. 
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Cb)  An  education  and  ti^ining 
program  which  meets  the  requirements 
of  §653.29. 

(c)  A  testing  program,  as  described  in 
§  653.31  that  meets  the  requirements  of 
this  part  and  part  40  of  this  title. 

(d)  Procedures  for  assessing  the 
covered  employee  who  has  a  verified 
positive  drug  test  result  as  described  in 
§653.37. 

§  653.25  Policy  statement  contents. 

The  poUcy  statement  shall  be  adopted 
by  the  local  governing  board  of  the 
employer  or  operator,  be  made  available 
to  each  covered  employee,  and  shall 
include,  at  a  minimum,  detailed 
discussion  of: 

(a)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  about  the  anti-drug 
program. 

(b)  The  categories  of  employees  who 
are  subject  to  the  provisions  of  this  part. 

(c)  Specific  information  concerning 
the  behavior  that  is  prohibited  by  this 
part. 

(d)  The  specific  circvunstances  imder 
which  a  covered  employee  will  be 
tested  for  prohibited  drugs  under  the 
provisions  of  this  part. 

(e)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  drugs,  protect 
the  eniployee  and  the  integrity  of  the 
drug  testing  process,  safeguard  the 
validity  of  the  test  results,  and  ensure 
the  test  results  are  attributed  to  the 
correct  covered  employee. 

(f)  The  requirement  that  a  covered 
employee  submit  to  drug  testing 
administered  in  accordance  with  this 
part 

(g)  A  description  of  the  kind  of 
behavior  that  constitutes  a  refusal  to 
take  a  drug  test  and  a  statement  that 
such  a  refusal  constitutes  a  verified 
positive  drug  test  result. 

(h)  The  consequences  for  a  covered 
employee  who  has  a  verified  positive 
drug  test  result  or  refuses  to  submit  to 

a  drug  test  under  this  part,  including  the 
mandatory  requirements  that  the 
covered  employee  be  removed 
immediately  from  his  or  her  safety-  ; 
sensitive  function  and  be  evaluated  by 
a  substance  abuse  professional. 

(i)  If  the  employer  implements 
elements  of  an  anti-drug  program  that 
are  in  addition  to  this  part  (See 

§  653.31),  the  employer  shall  give  each 
covered  employee  specific  information 
concerning  which  provisions  are 
mandated  by  this  part  and  which  are 
not. 

§  653.27  Requirement  to  disseminate 
policy. 

Each  employer  shall  provide  written 
notice  to  every  covered  employee  and  to 


representatives  of  employee 
organizations  of  the  employer's  anti- 
drug policies  and  procedures. 

§  653^   Education  and  training  programs. 

Each  employer  shall  establish  an 
employee  education  and  training 
program  for  all  covered  employees, 
including: 

(a)  Education.  The  education 
component  shall  include-display  and 
-distribution  to  every  covered  employee 
of:  informational  material  and  a 
community  service  hot-line  telephone 
nimiber  for  employee  assistance,  if 
available. 

(b)  Training — (1)  Covered  employees. 
Covered  employees  must  receive  at  least 
60  minutes  of  training  on  the  effects  and 
consequences  of  prohibited  drug  use  on 
personal  health,  safety,  and  the  work  ■ 
enviroim:ient,  and  on  the  signs  and  - 
symptoms  which  may  indicate 
prohibited  drug  use. 

(2)  Supenisors.  Supervisors  who  may 
make  reasonable  suspicion 
determinations  shall  receive  at  least  60 
minutes  of  training  on  the  physical, 
behavioral,  and  performance  inditators 
of  probable  drug  use. 

§  653.31    Drug  testing. 

(a)  An  employer  shall  establish  a 
program  which  provides  for  testing  for 
prohibited  drugs  and  drug  metabolites 
in  the  following  circumstances:  pre- 
employment,  post-accident,  reasonable 
suspicion,  random,  and  return  to  duty/ 
follow-up,  as  described  in  detail  in  each 
case  in  subpart  C  of  this  part. 

(b)  When  administering  a  drug  test,  ah 
employer  shall  ensure  that  the  follovidng 
drugs  are  tested  for: 

(1)  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Amphetamines;  and 

(5)  Phencyclidine. 

§  653.33  Notice  requirement 

Before  performing  a  drug  test  under 
this  part,  each  employer  shall  notify  a 
covered  employee  that  the  drug  test  is 
required  by  this  part.  No  employer  shall 
falsely  represent  that  a  test  is 
administered  imder  this  part. 

§  653.35  Action  when  employee  has  a 
verified  positive  drug  test  result 

(a)  As  soon  as  practicable  after 
receiving  notice  from  the  medical 
review  officer  (MRO)  that  an  employee 
has  a  verified  positive  drug  test  result, 
or  if  an  employee  refuses  to  submit  to 
a  drug  test,  the  employer  shall  require 
that  a  covered  employee  cease 
performing  a  safety-sensitive  function. 

(b)  Before  allowing  the  covered 
employee  to  resume  performing  a  safety- 
sensitive  function,  the  employer  shall 


ensure  that  the  covered  employee  meets 
"the  requirements  of  this  part  for 
returning  to  duty,  including  taking  a 
return  to  duty  drug  test  with  a  verified 
negative  result,  as  required  by  §  653.49. 

§  65?.37   Referral,  evaluation,  and 
treatment 

(a)  A- covered  employee  who  has  a 
verified  positive  drug  test  result  refuses 
to  submit  to  a  drug  test  under  this  part 
shall  b^  fedvised  by  the  employer  of  the 
resources  available  to  the  covered 
employ^  in  evaluating  and  resolving 
problei^is  associated  with  prohibited 
drug  use,  including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and 
counseling  and  treatment  programs. 

(b)  (1)  The  employer  shall  ensure  that 
each  covered  employee  who  has  a 
veriiBed  positive  drug  test  result  or 
refuses  to  take  a  drug  test  shall  be 
evaluated  by  a  substance  abuse 
professional  who  shall  determine 
whether  the  covered  employee  is  in 
need  of  assistance  in  resolving  problems 
associated  with  prohibited  drug  use. 

(2)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  under 
contract  with  the  employer,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  policies. 

(3)  The  employer  shall  ensure  that  a  - 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  prohibited  drug  use  does 
not  refer  the  employee  to  the  substance 
abuse  professional's  private  practice 
from  which  the  substance  abuse 
professional  receives  remuneration  or  to 
a  person  or  organization  from  which  the 
substance  abuse  professional  has  a 
financial  interest  This  paragraph  does 
not  prohibit  a  substance  abuse 
professional  from  referring  an  employee 
for  assistance  provided  through — 

(i)  A  public  agency,  such  as  a  State, 
cotmty,  or  municipality; 

(ii)  The  employer  or  a  person  under 
contract  to  provide  treatment  for 
prohibited  drug  use  problems  on  behalf 
of  the  employer; 

(iii)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee's  health  insurance  program; 
or  . 

(iv)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

(c)  An  employer  shall  ensure  that, 
before  returning  to  duty  to  perform  a 
safety-sensitive  function,  a  covered 
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employee  has  complied  with  the  referral 
and  evaluation  provisions  of  this  part 
and  takes  a  return  to  duty  drug  test  with 
a  verified  negative  res\ilt  under  §  663.49. 

(d)  The  requirements  of  this  section 
do  not  apply  to  applicants. 

Subpart  C— Types  of  Drug  Testing 

§  653v41  Pre-employment  testing. 

(a)  An  employer  may  not  hire  an 
applicant  to  perform  a  safety-sensitive 
function  imless  the  applicant  takes  a 
drug  test  with  a  verified  negative  result 
administered  imder  this  part 

(b)  An  employer  may  not  transfer  an 
employee  from  a  nonsafety-sensitive 
function  to  a  safety-sensitive  function 
imtil  the  employee  takes  a  drug  test 
with  a  verified  negative  result 
administered  imder  this  part. 

(c)  If  an  applicant  or  employee  drug 
test  is  canceled,  the  employer  shall 
require  the  employee  or  applicant  to 
take  another  pre-employment  drug  test 

S  653.43  Reasonable  suspicion  testing. 

(a)  An  employer  shall  conduct  a  drug 
test  when  the  employer  has  reasonable 
suspicion  to  believe  that  the  covered 
employee  has  used  a  prohibited  drug. 

(b)  An  employer's  determination  that 
reasonable  suspicion  exists  shall  be 
based  on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech,  or  body 
odors  of  the  covered  employee.  The 
req^4red  observations  must  be  made  by 
a  supervisor  who  is  trained  in  detecting 
the  signs  and  symptoms  of  drug  use. 

(c)  An  employer  shall  not  permit  a 
direct  supervisor  of  an  employee  to 
serve  as  the  collection  site  person  for  a 
drug  test  of  the  employee. 

§653.45  Post-accident  testing. 

(a)(1)  Fata]  accidents.  As  soon  as 
practicable  following  an  accident 
involving  the^loss  of  human  hfe,  an 
employer  shall  test  each  surviving 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident.  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(2)  Nonfatal  accidents,  (i)  As  soon  as 
practicable  following  an  accident  not 
involving  the  loss  of  human  life,  in  , 
which  the  inass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van.  or 
automobile,,  the  employer  shall  test  each 
covered  employee  on  auty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident  if  that  employee  has  received 
a  citation  under  State  or  local  law  for  a 
moving  traffic  violation  arising  from  the 


accident.  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(ii)  As  soon  as  practicable  following 
an  accident  not  involving  the  loss  of 
human  life,  in  which  the  mass  transit 
vehicle  involved  is  a  rail  car.  trolley  car, 
trolley  bus,  or  vessel,  the  employer  shall 
test  each  covered  employee  on  duty  in 
the  mass  transit  vehicle  at  the  time  of 
the  accident  unless  the  employer 
determines,  using  the  best  information 
available  at  the  thne  of  the  decision,  that 
the  covered  employee's  performance 
can  be  completely  discounted  as  a 
contributing  factor  to  the  accident.  The 
decision  not  to  administer  a  test  imder 
this  paragraph  shall  be  based  on  the 
employer's  determination,  using  the  ' 
best  available  information  at  the  time  of 
the  determination,  that  the  employee's 
performance  could  not  have  contributed 
to  the  accident.  The  employer  shall  also 
test  any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(b)  An  employer  shall  ensure  that  a 
covered  employee  required  to  be  tested 
under  this  section  is  tested  as  soon  as 
practicable  and  within  32  hours  of  the 
accident  A  covered  employee  who  is 
subject  to  post-accident  testing  who  fails 
to  remain  readily  available  for  such 
testing,  including  notifying  the 
employer  or  the  employer  representative 
of  his  or  her  location  if  he  or  she  leaves 
the  scene  of  the  accident  prior  to 
submission  to  such  test,  may  be  deemed 
by  the  employer  to  have  refused  to 
submit  to  testing. 

(c)  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  the 
injured  following  an  accident  or  to 

f)rohibit  a  covered  employee  from 
eaving  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

§653.47  Random  testing. 

(a)  Each  employer  shall,  at  various 
times,  randonily  select  covered 
employees  for  unannounced  drug 
testing.  The  selection  of  covered 
employees  shall  be  made  by  a 
scientifically  vaUd  method,  such  as  a 
-random-niunber  table  or  a  computer- 
based  random  nimiber  generator  that  is 
matched  with  covered  employees' 
Social  Security  numbers,  payroll 
identification  numbers,  or  other 
comparable  identifying  numbers. 


(b)  During  each  calendar  year 
following  the  start  of  the  anti-drug 
program  required  by  this  part,  the 
employer  shall  meet  the  following 
conditions: 

(1)  The  dates  for  administering 
imannoimced  testing  of  randomly- 
selected  covered  employees  shall  be 
spread;reasonably  tlm)ughout  the 
calendar  year;  and 

(2)  The  fiumber  of  covered  employees 
randomly  is^ected  for  testing  during  the 
calendar  year  shall  be  equal  to  a 
minimum  Annual  percentage  rate  of  50 
percent  of  the  total  number  of  covered 
employees  subject  to  drug  testing  under 
this  part. 

(c)  Each  covered  employee  shall  be  in 
a  pool  from  which  random  selection  is 
made.  Each  covered  Employee  in  the 
pool  shall  have  an  equal  chance  of 
selection  and  shall  remedn  in  the  pool, 
whether  or  not  the  covered  employee  is 
ever  tested. 

(d)  If  an  employer  conducts  random 
testing  through  a  consortium,  the 
number  of  employees  to  be  tested  may 
be  calculated  for  each  individual 
employer  or  may  be  based  on  the  total 
number  of  covered  employees  covered 
by  the  consortium  who  are  subject  to 
random  drug  testing  at  the  saine 
minimum  annual  percentage  rate  under 
this  part  or  any  DOT  drug  testing  rule. 

§  653.49  Return  to  duty  testing. 

(a)  Return  to  duty.  An  employer  shall 
ensure  that,  before  returning  to  duty  to 
perform  a  seifety-sensitive  function,  each 
covered  employee  who  has  refused  to 
submit  to  a  drug  test  or  has  a  verified 
positive  drug  test  result — 

(1)  Has  been  evaluated  by  a  substance 
abuse  professional  to  determine  whether 
the  covered  employee  has  properly 
followed  the  recommendations  for 
action  by  the  substance  abuse 
professional,  including  participation  in 
any  rehabilitation  program; 

(2)  Has  taken  a  return  to  duty  drug 
test  with  a  verified  negative  result.  If  a 
test  is  canceled,  the  employer  shall 
require  the  employee  to  take  another 
return  to  duty  drug  test. 

(3)  A  substance  abuse  professional 
may  recommend  that  the  employee  be 
subject  to  a  return  to  duty  alcohol  test 
with  a  resuh  indicating  an  alcohol 
concentration  of  less  thail  0.02,  to  be  .  ■ 
conducted  in  accordance  with  49  CFR 
part  40. 

(b)  Marine  employers.  Marine 
-employers  subject  to  U.S.  Coast  Guard 
chemical  testing  regulations  shall 
ensiue  that  each  covered  employee  who 
has  a  verified  positive  drug  test  result 
administered  under  this  part  is 
evaluated  by  a  Medical  Review  Officer. 
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§  653.51   Follow-up  testing. 

Each  employer  shall  ensure  that  each 
covered  employee  who  returns  to  duty 
after  a  required  evaluation  made  under 
§653.37  is  subject  to  unannounced 
follow-up  drug  testing  as  provided  for  in 
§  653,63(d).  The  employer  may  require 
the  employee  to  take  one  or  more 
follow-up  alcohol  tests,  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.04,  as  directed  by  the  SAP, 
to  be  performed  ill  accordance  with  49 
CFR  part  40. 

Subpail  D — Drug  Testing  Procedures 

§  653.61   Compliance  with  testing 
procedures  requirements. 

The  drug  testing  procediu^s  of  part  40 
of  this  title  apply  to  employers  covered 
by  this  part,  imless  expressly  provided 
otherv^rise  in  this  part. 

§  653.63  Substance  abuse  professional. 

(a)  An  employer's  anti-drug  program 
shall  have  available  the  services  of  a 
designated  substance  abuse 
professional. 

(b)  The  substance  abuse  professional 
shall  determine  whether  a  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  has  a  verified  positive 
drug  test  result  is  in  need  of  assistance 
in  resolving  problems  associated  vdth 
prohibited  drug  use.  The  substance 
abuse  professional  then  recommends  a 
coiuse  of  action  to  the  employee. 

(c)  The  substance  abuse  professional 
shall  determine  whether  a  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  has  a  verified  positive 
drug  test  result  has  properly  followed 
the  SAP's  recommendations. 

(d)  The  substance  abuse  professional 
shall  determine  the  frequency  and 
duration  of  follow-up  testing  for  a 
covered  employee.  Sudi  employee  shall 
be  required  to  take  a  minimiun  of  six 
follow-up  drug  tests  vidth  verified 
negative  results  during  the  first  12 
months  after  returning  to  duty.  After 
that  period  of  time,  the  substance  abuse 
professional  may  recommend  to  the 
employer  the  frequeiicy  and  diuation  of 
follow-up  drug  testing,  provided  that 
the  follow-up  testing  period  ends  60 
months  after  the  employee  returns  to 
duty.  In  addition,  follow-up  testing  may 
include  testing  for  alcohol,  as  directed 
by  the  substance  abuse  professionaL  to 
be  performed  in  accordance  with  49 
CFR  part  40. 

Subpart  E— Administrative 
Requirements 

§  653.71   Retention  of  records. 

(a)  General  requirement  An  employer 
shall  maintain  re|Cords  of  its  anti-drug 
program  as  provided  in  this  section.  The 


records  shall  be  maintained  in  a  secure 
location  with  controlled  access. 

(b)  Period  of  retention.  In  determining 
compliance  with  the  retention  period 
requirement,  each  record  shall  be 
maintained  for  the  specified  period  of 
time,  measured  from  the  date  of  the 
dociunent's  or  data's  creation.  Each 
employer  shall  maintain  the  records  in 
accordance  with  the  following  schedule: 

(1)  Five  years:  Records  of  covered 
employee  verified  positive  drug  test 
results,  dociunentation  of  refusals  to 
take  required  drug  tests,  and  covered 
employee  referrals  to  the  SAP,  and 
copies  of  annual  MIS  reports  submitted 
to  FTA. 

(2)  Two  years:  Records  related  to  the 
collection  process  and  employee 
training. 

(3)  One  year:  Records  of  negative  drug 
test  results.  ' 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drug  tests. 

(iv)  Documents  generated  in 
connection  with  decisions  on  post- 
accident  drug  testing. 

(v)  MRO  documents  verifying 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to 
provide  an  adequate  urine  sample. 

(2)  Records  related  to  test  results: 

(i)  The  employer's  copy  of  the  custody 
and  control  form. 

(ii)  Dociunents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drug  test  required  by  this  part. 

(iiij  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drug  test  administered  under  this 
part. 

(3)  Records  related  to  referral  and 
retiun  to  duty  and  follow-up  testing: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee's  need  for  referral  for 
assistance  in  resolving  problems 
associated  with  drug  use. 

(ii)  Records  concerning  a  covered 
employee's  entry  into  and  completion  of 
the  program  of  treatment  recommended 
by  the  substance  abuse  professional. 

(4)  Records  related  to  employee 
training: 

(ij  Training  materials  on  drug  use 
awareness,  including  a  copy  of  the 
employer's  policy  on  prohibited  drug 
use. 

(ii)  Names  of  covered  employees 
attending  training  on  prohibited  drug 


use  and  the  dates  and  times  of  such 
training. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
drug  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conduded  under  this  part  complies 
with  the  re<juirements  for  such  training. 

(5)  Copieslof  annual  MIS  reports 
submitted  to  FTA. 

§  653.73  Reporting  of  results  tn  a 
management  information  system. 

(a)  Each  recipient  shall  submit  to 
FTA's  Office  of  Safety  and  Security  by 
March  15  of  each  year  a  report  covering 
the  previous  calendar  year  {January  1 
through.December  31),  which 
summarizes  the  results  of  its  anti-drug  . 
program. 

(b)  Each  recipient  shall  be  responsible 
for  ensuring  the  accuracy  and  timeliness 
of  each  report  submitted  by  an 
employer,  consortiiun  or  joint  enterprise 
or  by  a  third  party  service  provider 
acting  on  the  employer's  behalf. 

(c)  Each  report  that  contains 
information  on  verified  positive  drug 
test  results  shall  be  submitted  on  the 
FTA  Drug  Testing  Management 
Information  System  (MIS)  Data 
Collection  Form  and  shall  include  the 
followring  informational  elements: 

( 1 )  Number  of  FTA  covered 
employees  by  employee  category. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulations  of  the  United  States  Coast 
Guard. 

(3)  Niunber  of  specimens  collected  by 
type  of  test  (i.e..  pre-employment, 
periodic,  random,  etc.)  and  employee 
category. 

(4)  Nmnber  of  positives  verified  by  a 
Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug,  and  employee 
category. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test  and  employee 
category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  positive  drug  test. 

(7)  Number  of  covered  employees 
verified  positive  by  an  MRO  or  who 
refused  to  submit  to  a  drug  test,  who 
were  returned  to  duty  in  covered 
positions  dining  the  reporting  period 
(having  complied  with  Ae 
recommendations  of  a  substance  abxise 
professional  as  described  in  §653.37). 

(8)  Number  of  employees  witii  tests 
verified  positive  by  a  MRO  for  multiple 
drugs. 

(9)  Number  of  covered  employees 
who  were  administered  alcohol  and 
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drug  tests  at  the  same  time,  with  both 
a  verified  positive  drug  test  result  and 
an  alcohol  test  result  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  required  under  this  part. 

(11)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  this  part. 

(12)  Nmnber  of  covered  employees 
and  supervisors  who  received  training 
during  the  reporting  period. 

(13)  Number  of  fatal  and  nonfatal 
accidents  which  resulted  in  a  verified 
positive  post-accident  drug  test. 

(14)  Nvtmber  of  fatalities  resulting 
from  accidents  which  resulted  in  a 
verified  positive  post-accident  drug  test. 

(15)  Identification  of  FTA  funding 
source(s). 

(d)  If  all  drug  test  results  were 
negative  during  the  reporting  period,  the 
employer  must  use  the  "EZ  form" 
(Appendix  C).  It  shall  contain: 

(1)  Number  of  FTA  covered 
employees. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulation  of  the  United  States  Coast 
Guard. 

(3)  Nimiber  of  specimens  collected 
and  verified  negative  by  type  of  test  and 
employee  category. 

(4)  Number  of  covered  employees 
verified  positive  by  an  MRO  or  who 
refused  to  submit  to  a  drug  test,  who 
were  returned  to  duty  in  covered 
positions  during  the  reporting  period 
(having  comphed  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  §  653.37). 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  imder  this  part  and  how  many  of 
those  were  random  test  refusals. 

(6)  Niunber  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  vmder  this  part. 

(7)  Number  of  covered  employees  and 
supervisors  who  received  training 
during  the  reporting  period. 

(8)  Identification  of  FTA  funding 
source(s). 

§  653.75  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law,  or 
expressly  authorized  or  required  in  this 
section,  no  employer  may  release 
information  pertaining  to  a  covered 
employee  that  is  contained  in  records 
required  to  be  maintained  by  §  653.71. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  covered 
employee's  use  of  prohibited  drugs, 
including  any  records  pertaining  to  his 
or  her  drug  tests.  The  employer  shall 
provide  promptly  the  records  requested 


by  the  employee.  Access  to  a  covered 
employee's  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(c)  An  employer  shall  permit  access  to 
all  facilities  utilized  in  complying  with 
the  requirements  of  this  part  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  employees  or 
to  a  State  oversight  agency  authorized  to 
oversee  rail  fixed  guideway  systems. 

(d)  An  employer  shall  disclose  data 
for  its  drug  testing  program  and  any 
other  information  pertaining  to  the 
employer's  anti-drug  program  required 
to  be  maintained  by  this  part,  when 
requested  by  the  Secretary  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer 
or  covered  employee  or  to  a  State 
oversight  agency  authorized  to  oversee 
rail  fixed  guideway  systems. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer's  administration  of  a  drug  test 
following  the  accident  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
w^ritten  request  from  the  covered 
employee.  Subsequent  disclosure  by  the' 
•employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  covered 
employee's  request. 

(g)  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  the  einployee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  a  drug  test 
administered  under  this  part  (including, 
but  not  limited  to,  a  worker's 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
covered  employee.) 

(h)  An  employer  shall  release 
information  regarding  a  covered 
employee's  record  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 

Subpart  F — Certifying  Compliance 

§  653.81   Compliance  a  condition  of  FTA 
financial  assistance. 

(a)  General.  A  recipient  may  not  be 
eligible  for  Federal  financial  assistance 
under  section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended,  or  imder 
section  103(e)(4)  of  title  23  of  the  United 
States  Code  if  a  recipient  fails  to 
establish  and  implement  an  anti-drug 


program  as  required  by  this  part.  Failure 
to  certify  compliance  with  these 
requirements,  as  specified  in  §  653.83, 
will  result  in  the  suspension  of  a 
grantee's  eligibility  for  Federal  funding. 

(b)  Criminal  violation.  A  recipient  is 
subject  to  criminal  sanctions  and  fines 
for  false  statements  or 
misrepresentations  under  section  1001 
of  title  18  of  the  United  States  Code. 

(c)  State's  role.  Each  State  shall  certify 
coopipli^ice  on  behalf  of  its  section  3,  9 
or  18  subrecipients,  as  applicable, 
whose  ^rant  the  State  administers.  In  so 
certifying,  the  State  shall  ensiire  that 
each  subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3,  9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  funding  from  the  State  if 
such  subrecipient  is  not  in  compliance 
with  this  part. 

§653.83  Requirement  to  certify 
compliance. 

(a)  A  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
appUcable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  training 
requirements.  Large  operators  shall 
certify  compliance  initially  by  Jemuary 
1, 1995.  Small  operators  and  States  shall 
certify  compliance  initially  by  January 
1,1996. 

(b)  A  certification  must  be  authorized 
by  the  organization's  governing  board  or 
other  authorizing  official,  and  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  A  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  Appendix  A  to  this  part. 

Appendix  A  to  Part  653 — Certification 
of  Compliance 

This  appendix  contains  two  separate 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  II  should  be 
used  by  employers  who  are  covered  by  the 
Federal  Railroad  Administration's  anti-drug 
regulation. 

I 

(a)  For  recipients  who  are  large  or  small 
operators 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part 
653. 1  further  certify  that  the  employee 
training  conducted  under  this  part  meets  the 
requirements  of  49  CFR  part  653. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors 

I.  (name,  title)  on  behalf  of  (STATE)  certify 
that  the  entities  on  the  attached  list  of  FT  Act 
subrecipients  operating  in  this  State,  have 
established  and  implemented  anti-drug 
programs  in  accordance  with  the  terms  of  49 
CFR  part  653. 
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The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transportation  ' 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows: 


I.  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required, Tor. 
(name  of  recipient),  has  an  anti-drug  program 
that  meets  the  requirements  of  the  Federal 
Railroad  Administration's  regulations  for 
employees  regulated  by  the  Federal  Railroad 
Administration,  and  has  established  and 


implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part  653 
for  all  other  covered  employees  who  perform 
safety-sensitive  functions. 

BILUNG  CODE  4910-67-P 
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APPENDIX  B  TO  PART  653  -  DRUG  TESTING  MANAGEMEMT  INFORMATION  SYSTEM  (MIS) 

DATA  COLLECTION  FORM 

INSTRUCTIONS 

r 

The  following  Instructions  are  to  be  used  as  a  guide  for  completing  the  drug-testing  information 
in  the  Federal  Transit  Administration  (FTA)  Drug  Testing  MIS  Data  Collection  Form.  These 
instructions  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  for 
this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is  provided  on  pages 
iii-v  as  an  example  to  facilitate  the  process  of  completing  the  form  correctly. 

This  reporting  form  includes  six  sections.  Collectively,  these  sections  address  the  data  elements 
required  in  the  FTA  and  the  U.S.  Department  of  Transportation  (DOT)  drug  testing  regulations. 
The  six  sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting 
form  are: 


Section 

Instructions 
Paae 

Reporting 
Form 
Paqe 

A.  EMPLOYER  INFORMATION 

i 

1 

B.  COVERED  EMPLOYEES 

1 

2 

C.  DRUG  TESTING  INFORMATION 

ii-v 

3-4 

D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 

v 

5 

E.  DRUG  TRAINING/EDUCATION/ 

vi 

5 

F.  FTA  FUNDING  SOURCES 

vi 

5 

Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  name  of  the  employer  for 
which  the  report  is  done,  a  current  address,  contact  name,  and  phone  number. 
Below  this,  information  must  be  entered  for  the  consortium  used  (If  applicable). 
Finally,  a  signature,  title  and  date  are  required  certifying  the  correctness  and 
completeness  of  the  form.  Note:  A  separate  report  must  be  submitted  by  each 
FTA  recipient  for  each  of  its  contract  sen/ice  and  contract  maintenance  providers 
covered  by  the  FTA  drug  testing  regulation. 

Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FTA  drug  testing  regulation.  The  employee 
categories  are:  Revenue  Service  Vehicle  Operation,  Revenue  Service  Vehicle  and 
Equipment  Maintenance,  Revenue  Sen/ice  Vehicle  Control/Dispatch,  Commercial 
Driver  License  (CDL)  Holders  who  operate  Non-Revenue  Service  Vehicles,  and 
Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this  information 
is  the  employer's  personnel  department.  These  counts  should  be  based  on  the 


i 
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recipient's  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
all  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  the  employer  has  personnel  who 
perform  duties  also  covered  by  the  anti-drug  rule  of  the  United  States  Coast 
Guard  (USCG).  NUMBER  OF  EMPLOYEES  COVERED  BY  THE  USCG,  requires 
that  you  identify  the  number  of  employees  in  each  employee  category. 


Section  C  is  used  to  summarize  the  drug  testing  results  for  applicants  and  covered  employees.  There  are  six 
categories  of  testing  to  be  completed.  The  first  part  of  the  table  is  where  you  enter  the  data  on  pre-employment 
testing.  The  following  five  parts  are  for  entering  drug  testing  daia  on  random,  post-accident, -reasonable 
suspicion,  return  to  duty  and  follow-up  testing,  respectively.  Items  necessary  to  complete  these  tables  include: 

1)  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  tat>)e  with  detailed  instructions  is  provided  for  the  first  part,  PRE-EMPLOYMEhfT  testing  information. 
The  format  and  explanations  used  for  the  sample  apply  to  alt  six  parts  of  the  table  in  Section  C. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  both  pages.  Specific 
instructions  for  providing  this  latter  information  are  given  after  the  instructions  for  completing  the  table  in 
Section  C. 


Page  3  DRUG  TESTING  INFORMATION  (Section  C)  requires  information  for  drug  testing 
by  category  of  testing.  All  numbers  entered  into  the  pre-employment  category 
section  of  the  table  should  be  separated  into  the  category  of  employment  for 
which  the  person  was  applying  or  transferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  employees  in  covered  positions  only. 
Each  part  of  this  table  must  be  completed  for  each  category  of  testing.  These 
categories  include:  (1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4) 
return  to  duty,  and  (5)  follow-up  testing.  These  numbers  do  not  include  refusals 
for  testing.  A  sample  section  bf  the  table  with  example  numbers  is  presented  on 
page  iv. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  COLLECTED." 
requires  a  count  for  all  collected  specimens  by  employee  category.  The  second 
blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED  NEGATIVE," 
requires  a  count  for  all  completed  tests  by  employee  category  that  were  verified 
.  negative  by  your  Medical  Review  Officer  (MRO). 


ii 
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The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  applicants  or  employees  that  were  verified  positive. 
"Verified  positive"  means  the  results  were  verified  by  your  MRO 

The  right  hand  portion  of  this  table,  with  the  heading  •NUMBER  OF  SPEQMENS 
VERIFIED  POSmVE  FOR  EACH  TYPE  OF  DRUG."  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  i.e.,  riiarijuana  (THC), 
cocaine,  phencyclidine  (PGP),  opiates,  and  amphetamines,  "hjie  mjmber  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 


If  an  applicant  or  employee  tested  positive  for  more  than  one  drug;  for  example, 
both  marijuana  and  cocaine,  that  person's  positive  results  would  be  ir>cluded  once 
in  each  of  the  appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  In  the  row 
marked 'TOTAL". 

A  sample  table  is  provided  on  page  iv  with  example  numbers. 


Page  3         Below  the  part  of  the  table  containing  pre-employment  testing  Information  is  a  box 


with  the  heading  "Number  of  persons  denied  a  position  as  a  covered  employee 
following  a  verified  positive  drug  test".  This  is  simply  a  count  of  those  persons 
who  were  not  placed  in  a  covered  position  because  they  tested  positive  for  one 
or  more  drugs. 


The  following  example  Is  for  Section  C,  DRUG  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  require  you  to  summarize  testing  results  for  employees.  This 
example  uses  the  categories  "Revenue  Vehicle  Operation"  and  "Armed  Security  Personner  to 
illustrate  the  procedures  for  completing  the  form. 


Urine  specimens  were  collected  for  157  applicants  for  revenue  service  vehicle 
operation  positions  during  the  reporting  year.  This  information  is  entered  in  the 
first  blank  column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 


The  Medical  Review  Officer  (MRO)  for  the  employer  reported  that  153  of  those  157 
specimens  from  applicants  for  revenue  service  vehicle  operation  positions  were 
negative  (i.e..  no  drugs  were  detected).  Enter  this  information  In  the  second  blank 
column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 


MRO. 


SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


[3 


The  MRO  for  the  employer  reported  that  4  of  those  1 57  specimens  from  applicants 
for  revenue  service  vehicle  operation  positions  were  positive  (i.e..  a  drug  or  drugs 
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were  detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the 
row  marked  "Revenue  Vehicle  Operation". 

With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 


Specimen  Drugs 

#1  f^arijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (f^ulti-drug  specimeri) 

#4  Marijuana 

Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetdrriines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Two  different  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entry  is 
made  in  both  the  marijuana  and  the  cocaine  column  for  this  specimen,  information  on  multi-drug 
specimens  must  also  be  entered  in  Section  D,  OTHER  DRUG  TESTING/PROGRAM 
INFORMATION,  on  page  5  of  the  reporting  form. 

Please  note  that  the  sample  data  collection  form  also  has  information  for  armed  security 
personnel  on  line  two.  The  same  procedures  outlined  for  revenue  service  vehicle  operation 
should  be  followed  for  entering  the  data  on  armed  security  personnel.  With  applicants  for  armed 
security  personnel  positions,  107  specimens  were  collected  resulting  in  105  verified  negatives 
and  2  verified  positives  - 1  for  marijuana  and  1  for  opiates.  This  informaition  is  entered  in  the  row 
marked  "Armed  Security  Personnel". 

HThe  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  1 57  specimens  from  applicants  for  revenue  service 
vehicle  operation  positions  were  collected  and  107  for  applicants  for  armed 
security  personnel  positions.  The  total  for  that  column  would  be  264  (i.e., 
1 57 -hi  07).  The  same  procedure  should  be  used  for  each  column,'  i.e.,  add  all 'the 
numbers  in  that  column  and  place  the  answer  in  the  last  row. 
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Note  that  adding  up  the  numbers  for  each  type  of  drug  In  a  row  (DUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG  ")  will  not  always  match  the  number  entered  in 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may;  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  tl'ian  one  drug. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  all  of  the  categories  for  testing  in  Sectkwi  C. 

Page  4  Following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you  must 

provide  counts  of  fatal  and  non-fatal  accidents  and  fatalities  whi;6h  resulted  in 
positive  post-accident  drug  tests  for  any  employee  involved  in  the^acdderrt.  This 
information  should  be  available  from  the  safety  program  mariager  or  the  drug 
program  manager. 

Page  4  Also  following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you 
must  provide  a  count  of  employees  returned  to  duty  during  this  reporting  period 
who  had  a  verified  positive  drug  test  or  refused  a  drug  test  required  under  the 
FTA  rule.  This  infonnation  should  be  available  from  the  personnel  ofTtce  and/or 
drug  program  manager. 

Page  5  OTHER  DRUG  TESTING/PROGRAM  INFORMATION  (Section  D)  requires  that  you 

complete  a  table  dealing  with  specimens  positive  for  more  than  one  drug, 
employees  testing  positive  for  both  drugs  and  alcohol,  and  a  table  dealing  with 
employees  who  refused  to  submit  to  a  drug  test. 

Page  5  SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 

information  on  specimens  that  contained  more  than,  one  drug.  Indicate  the 
EMPLOYEE  CATtGORY  and  the  NUMBER  OF  VERIFIED  POSmVES.  Then 
specify  the  combination  of  drugs  reported  as  positive  by  placing  the  number  in 
the  appropriate  columns.  For  example,  if  marijuana  and  cocaine  were  detected 
in  3  revenue.vehicle  operator  specimens,  then  you  would  write  "Revenue  Vehicle 
Operation"  as  the  employee  category,  "3"  as  the  number  of  verified  positives,  and 
"3"  in  the  columns  for  "Marijuana"  and  "Cocaine".  If  marijuana  and  opiates  were 
detected  in  2  revenue  vehicle  operator  specimens,  tiien  you  would  write  "Revenue 
Vehicle  Operation"  as  the  employee  category,  "2"  as  the  number  of  verified 
positives,  and  "2"  in  the  columns  for  "Marijuana"  and  "Opiates". 

Page  5  Next  you  must  provide  a  count  of  employees  administered  drug  and  alcohol  tests 
at  the  same  time  resulting  in  a  verified  positive  drug  test  and  an  alcohol  test 
indicating  ar\  alcohol  concentration  of  0.04  or  greater. 

Page  5  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  inf  onnation 

on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random 
or  noTKandom  (pre-employment,  post-accident,  reasonable  suspicion,  return  to 
duty,  or  follow-up)  drug  test  required  under  the  FTA  regulation. 
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Page  5  DRUG  TRAINING/EDUCATION  (Section  E)  requires  information  on  the  number  of 

covered  employees  and  supervisory  personnel  who  have  received  drug  training 
during  the  current  reporting  period. 

Page  5  FTA  FUNDING  SOURCES  (Section  F)  asks  for  the  sources  of  FTA  fupds  for  your 

organization.  Simply  place  a  check  mark  by  each  applicable  funding  section(s). 


VI 
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FTA  DRUG  TESTING  MIS  DATA  COLLECTION  FORM  0MB  No  2lt32-0556 

YEAR  COVERED  BY  THIS  REPORT:    1 9  

A.  EMPLOYER  INFORMATION 

Name  _  '   

Address  


Contact  

Phone  

Consortium  Used  (if  applicable) 

Name   .  

Address   


Contact   :  :  

Phone   __:  '.  " 

I,  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Transit 
Administration  Drug  Testing  Management  Information  System  Data  Collection  Form  is,  to  the  best 
of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 

Signature  Date  of  Signature 

\  Title 

Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or 
imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  is  8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions 
for  reducing  the  burden^to:  Office  of  Safety  and  Security  (TTS-3);  Federal  Transit  Administration;  400 
7th  St..  S.W.;  Washington,  D.C.  20590;  OR  Office  of  Management  and  Budget,  Papenwork  Reduction 
Project  (2132-0556);  Washington,  D.C.  20503. 
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B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMBER  OF  FTA 
COVERED  EMPLOYEES 

NUI|/1BEROF 
EMPLOYEES  COVERED 
BY  THE  USCG 

Revenue  Vehicle  Operation 

- 

Revenue  Vehicle  and  Equiprrierrt  Mainfenartce 

Revenue  Vehicle  Control/Dispatch 

COL/NorvRevenue  Vehicle 

Armed  Security  Personnel 

TOTAL 

READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  All  items  refer  to  the  current  reporting  period  only  (for  example,  January  1,  1994 
December  31, 1994). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSTT 
ADMINISTRATION  (FTA)  AND  THE  U.S.  DEFARTMEMT  OF  TRANSPORTATION 
(DOT): 

•  •  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
by  the  FTA  drug  testing  regulation. 

•  The  information  requested  should  only  include  testing  for  marijuana  (THC),  cocaine, 
phencyclidine  (PCP).  opiates,  and  amphetamines  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  D  ["OTHER 
DRUG  TESTING  INFORMATION"].  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

5.  Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
 zero  (0),  place  a  zero  (0)  on  the  form.  
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFIED  NEGATIVE  drug  tests.  These  are 
the  results  that  are  reported  to  you  by  your  f\^edical  Review  Officer  (MRO).  


C.    DRUG  TESTING  INFORMATION 


EMPLOYEE  CATEGORY 

NUMBER 
OF 

SPECIMENS 
COLLECTED 

NUMBER 
OF 

SPECIMENS 
VERIFIED 
NEGATIVE 

NUMBER 
OF 

SPECIMENS 
VERIFIED 

posmvE 

FOR  ONE 
OR  MORE 
OF  THE 
FIVE  DRUGS 

\ 

NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR 
EACH  TYPE  OF  DRUG 

Mari- 
juana 
(THC) 

Cocaine 

Pherjc^.- 
>  clidine 

Opiates 

Amphet- 
amines 

PRE-EMPLOYMENT 

Revenu«  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDL/Non-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

RANDOM 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDL/Non-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

POST-ACaOEFfr 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipmertt 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDL/Non-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

Number  of  persons  denied  a  position  as  a  covered  employee  following  a  verified  positive  drug  test: 
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C.    DRUG  TESTING  INFORMATION  (cont.) 


EMPLOYEE  CATEGORY 

NUMBER 
OF 

SPECIMENS 
COLLECTED 

NUMBER 
OF 

SPECIMENS 
VERIFIED 
NEGATIVE 

NUMBER 
OF 

SPECIMENS 
VERIFIED 
POSITIVE 
FOR  ONE 
OR  MORE 
OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSmVE  FOR 
EACH  TYPE  OF  DRUG 

Mari- 
juana 
(THC) 

Cocaine 

Phency- 
clidine 
(PCP) 

Opiates 

Amphet- 
amines 

REASONABLE  SUSPICION 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDL/Nor>-Rovenue  Vehicle 

Armed  Security  Personnel 

TotaJ 

RETURN  TO  DLTTY 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

FOLLOW-UP 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

TotaJ 

Number  of  accidents,  as  defined  by  the  FTA  drug  testing  regulation,  which 
resulted  in  a  positive  post-accident  drug  test: 

FATAL 

NON-FATAL 

Nurriber  of  fatalities  resulting  from  accidents  which  resulted  in  a  positive  post-accident  drug  test^ 

Number  of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug 
test  or  refused  a  drug  test  required  under  the  FTA  rule: 
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D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 


SPECIMENS  VERIFIED  POSTTTVE  FOR  MOR 

E  THAN  ONE 

DRUG 

CATEGORY 

NUMBER  OF 
VERIFIED 
POSITIVES 

rviai  ijuai  la 

(THC) 

Cocaine 

Phency- 
uluine 
(PCP) 

•Opiates 

Mmpnei- 
amines 

t- 

-> 

Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified  positive  drug 
lest  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater: 

EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  A  DRUG  TEST 

Number 

Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FTA  regulation: 

Covered  employees  who  refused  to  submit  to  a  non-random  drug  lest  required  under  the  FTA  regulation: 

E  DRUG  TRAINING/EDUCATION 


TRAINING  DURING  CURRENT  REPORTING  PERIOD 

Number 

Covered  employees  who  have  received  at  least  60  minutes  of  initial  training  on  the  consequences,  manifestations, 
and  behavioral  cues  of  drug  use  as  required  by  the  FTA  drug  testing  regulation: 

Supervisory  personnel  who  have  received  60  minutes  of  initial  training  on  the  specific  contemporaneous  physical, 
behavioral,  and  performance  indicators  of  probable  drug  use  as  required  by  the  FTA  drug  testing  regulation: 

F,  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 

Check  all  sections  that  apply: 

3 

9 

^sm2) 

18 
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APPENDIX  C  TO  PART  653  -  DRUG  TESTING  MANAGEMEhTT  INFORMATION  SYSTEM  (MIS) 

"EZ"  DATA  COLLECTION  FORM 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Transit 
Administration  (FTA)  Drug  Testing  MIS  "EZ"  Data  Collection  Form.  This  form  sh6uld  only  be  used 
if  there  are  no  positive  tests  to  be  reported  by  your  company.  These  instructions  outline  and 
explain  the  information  requested  and  indicate  the  probable  sources  for  this  information.  This 
reporting  form  includes  four  sections.  These  sections  address  the  data  elements  required  in  the 
FTA  and  the  U.S.  Department  of  Transportation  (DOT)  drug  testing  regulation's. 

SECTION  A  -  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the  report  is 
done,  a  current  address,  contact  name,  and  phone  number.  Below  this,  information  must  be 
entered  for  the  consortium  used  (if  applicable).  Finally,  a  signature,  title,  and  date  are  required 
certifying  the  correctness  and  completeness  of  the  form.  Also  indicate  the  year  covered  by  this 
report.  Note:  A  separate  report  must  be  submitted  by  each  FTA  recipient  for  each  of  its  contract 
sen/ice  and  contract  maintenance  providers  covered  by  the  FTA  drug  testing  regulation 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FTA  drug  testing  regulation.  The  employee  categories  are:  Revenue  Sen/ice 
Vehicle  Operation,  Revenue  Service  Vehicle  and  Equipment  Maintenance,  Revenue  Sen/ice 
Vehicle  Control/Dispatch,  Commercial  Driver  License  (CDL)  Holders  who  operate  Non-Revenue 
Sen/ice  Vehicles,  and  Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this 
information  is  the  employer's  personnel  department.  These  counts  should  be  based  oq  the 
recipient's  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of  all  covered 
employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  the  employer  has  personnel  who  perform  duties  also 
covered  by  the  anti-drug  rule  of  the  United  States  Coast  Guard  (USCG).  NUMBER  OF 
EMPLOYEES  COVERED  BY  THE  USCG,  requires  that  you  identify  the  number  of  employees  in 
each  employee  category. 

SECTION  C  -  DRUG  TESTING  INFORMATION  requires  information  for  drug  testing,  refusal  for 
testing,  and  training.  The  first  table  requests  information  on  the  NUMBER  OF  SPECIMENS 
COLLECTED  AND  VERIFIED  NEGATJVE  in  each  category  for  testing.  All  numbers  entered  into 
the  pre-employment  category  section  of  the  table  should  be  separated  into  the  category  of 
employment  for  which  the  person  was  applying  or  iransferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  employees  in  covered  positions  only.  Each  part  of 
this  table  must  be  completed  for  each  category  of  testing.  These  categories  include:  (1) 
random,  (2)  post-accident,. (3)  reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing. 
"COLL"  requires  the  number  of  specimens  collected  in  each  employee  category  for  each  category 
of  testing.  "NEG"  requires  a  count  for  all  completed  tests  by  employee  category  that  were  verified 
negative  by  your  Medical  Review  Officer  (MRO).  Do  not  include  results  of  quality  control  (QG) 
samples  submitted  to  the  testing  laboratory  in  any  of  the  categories.  Each  column  in  the  table 
should  be  added  and  the  answer  entered  in  the  row  marked  'TOTAL". 
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Following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you  must  provide  a  count 
of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug  test 
or  refused  a  drug  test  required  under  the  FTA  rule.  This  information  should  be  available  from  the 
personnel  office  and/or  drug  program  manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER 
OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-random  (pi^e-employment. 
post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  drug  test  reqiiired  under  the 
FTA  regulation. 

DRUG  TRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD  requires  infjbrmation  on 
the  number  of  covered  employees  and  supervisory  personnel  who  have  received  arug  training 
during  the  current  reporting  period 

SECTION  D  -  FTA  FUNDING  SOURCES  asks  for  the  sources  of  FTA  funds  for  your  organization. 
Simply  place  a  check  mark  by  each  applicable  funding  section(s). 
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j  Fof  FTA  Itee  Onty 

FTA  DRUG  TESTING  MIS  "EZ"  DATA  COLLECTION  FORM  0MB  No;  21'32-0656 

YEAR  COVERED  BY  THIS  REPORT:  19_ 

A.  EMPLOYER  INFORMATION 

Company  Nam©   _ 

Address   


Contact  

Phone  —  

Consortium  Used  (if  applicable) 

Name 

Address 


Contact   ;  

Phor>e  -  :  

I.  the  urKJerslqned.  certify  that  the  infonrvation  provided  on  the  attached  Federal  Transit 
Administration  Drug  Testing  Management  Information  System  "EZ"  Data  Collection  Form  Is.  to 
the  best  of  my  knowledge  and  belief,  true,  correct,  ar>d  complete  for  the  period  stated. 

Signature  Date  of  Signature 

~~ — nne~  ~ 

Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  lmprisonrr>ent  for  not  more  than  5  years,  or  both,  to  knowir>gly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  In  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  


The  Federal  Transit  Administration  estimates  that  the  average  bui-den  for  this  report  form  is  8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestk}ns 
for  reducir>g  the  Ixirden  to:  Office  of  Safety  and  Security  (TTS-3);  Federal  Transit  Administration; 
400  7th  St..  S.W.;  Washington.  D.C.  20590;  OR  CMce  of  Iwlanagement  and  Budget,  Papenwork 
Reduction  Project  (2132-0556);  Washington.  D.C.  20503. 
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B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMBER  OF  FTA  COVERED 

EMPLOYEES  I 

NUMBER  OF  EMPLOYEES 
COVERED  BY  THE  USCQ 

Revenue  Ve+^icie  Operation 

Revenue  Vehicle  and  Equipment  Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDL/Non-Revenue  Vehicle 

Armed  Security  Personnel 

TOTAL 

C  DRUG  TESTING  INFORMATION 


NUMBER  OF  SPECIMENS  COLLECTED  AND  VERIFIED  NEGATIVE 

EMPLOYEE  CATEGORY 

PRE- 
EMPLOYMENT 

RANDOM 

POST- 
ACCIDENT 

REASONABLE 
SUSPICION 

RETURN  TO 
DUTY 

FOLLOW-UP 

COLL 

NEG 

COLL 

NEO 

COLL 

NEG 

COLL 

NEO 

COLL 

NEG 

COLL 

NEG 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and 
Equipment  Maintenance 

Revenue  Vehicle 
Control/Dispatch 

CDL/Non-Revenue  Vehicle 

Anned  Security  Personnel 

TOTAL 

Number  of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug 
test  or  refused  a  drug  test  required  under  the  FTA  rule: 

EMPLOYEES  NVHO  REFUSED  TO  SUBMHT  TO  A  DRUG  TEST 

Number 

Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FTA  regulation: 

Covered  employees  who  refused  to  submit  to  a  rxxi-rarKlom  drug  test  required  under  the  FTA  regulation: 

DRUG  TRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD 

Number 

Covered  employees  who  have  received  at  least- 60  minutes  of  initial  training  on  the  consequences, 
manifestations,  and  behavioral  cues  of  drug  use  as  required  by  the  FTA  drug  testing  regulation: 

Supervisory  personnel  who  have  received  60  minutes  of  initial  training  on  the  specific 
contemporaneous  physical,  behavioral,  and  performance  indicators  of  probable  drug  use  as  required 
by  the  FTA  drug  testing  regulation: 

1 

D.  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 

Check  all  sections  that  apply 

3 

9 

16(b)(2) 

18 
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Issued:  January  25. 1994. 
Federico  Pena, 
Secretary  of  Transportation. 
Gordon  J.  Linton, 
Administrator. 

[FR  Doc.  94-2041  Filed  2-3-94;  1:00  pm] 
BILUNO  CODE  4910-57-F 


49  CFR  Part  654 


Tuesday 

February  16,  1994 


PartVlll 

Department  of 
Transportation 

federal  Transit  Administration 

49  CFH  Parts  653  and  654 

Prevention  of  Alcohol  and  Prohibited 
Drug  Misuse  in  Transit  Operations,*  Rules 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  654 
pocket  No  92-1] 
RIN  2132-AA38 

Prevention  of  Alcohol  Misuse  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Final  rule. 


P.  Indian  Tribal  Governments 
Q.  Waivers 

III.  Section-by-Section  Analysis 

IV.  Americans  with  Disabilities  Act  of  1990 

V.  Economic  Analysis 

VI.  Regulatory  Process  Matters 

I.  How  To  Read  This  Rule 

This  rule  has  three  components:  Part 
654,  "Prevention  of  Alcohol  Misuse  in 
Transit  Operations";  the  common 
preamble  by  the  Office  of  the  Secretary 
(OST),  "Limitation  on  Alcohol  Use  By 
Transportation  Workers"  published 
elsewhere  in  today's  Federal  Register; 
and  Part  40,  "Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  programs."  This 
document  is  part  654,  the  Federal 
Transit  Administration's  (FTA)  alcohol 
testing  regulations  for  recipients  of 
certain  kinds  of  Federal  funding.  This 
preamble  to  part  654  briefly  explains 
those  issues  xmique  to  the  transit 
industry  and  is  followed  by  the  text  of 
the  substantive  regulation.  The  common 
preamble,  on  the  other  hand,  discusses 
the  issues  and  comments  common  to  all 
five  DOT  agencies  issuing  final  alcohol 
rules  today.  Finally,  the  testing 
procedures  for  administering  alcohol 
and  drug  tests  are  set  forth  in  part  40 
and  the  issues  concerning  it  are 
discussed  in  its  preamble. 

II.  Discussion 

A.  Background 

On  December  15,  1992,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  at  57  FR 
59646,  entitled  "Prevention  of  Alcohol 
Misuse  in  Transit  Operations."  The 
NPRM  invited  comment  from  the  public 
on  the  proposed  rule,  which  would 
require  certain  recipients  of  Federal 
transit  funding  to  have  a  comprehensive 
alcohol  misuse  prevention  program. 
FTA  provided  a  120-day  comment 
period  and  received  over  125  comments 
on  the  regulation  proposed  in  the 
NPRM. 

In  addition  to  receiving  written 
comments  on  the  NPRM,  in  1993  FTA 
held  three  public  hearings  on  the  rule: 
on  February  25-26,  in  Washington  DC; 
on  March  1-2,  in  Chicago,  Illinois;  and 
on  March  4-5,  in  San  Francisco, 
Cahfomia.  Each  hearing  was  recorded 
by  a  court  reporter;  the  transcript  of 
each  hearing  and  any  statements  or 
other  material  submitted  to  the  hearing 
officer  during  the  hearings  are  contained 
in  the  public  docket  to  this  rule  and 
were  considered  in  developing  this  final 
rule. 


B.  The  Omnibus  Transportation 
Employee  Testing  Act  of  199t 

The;Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
(Title  V,  Pub.  L.  102-143,  October  28, 
1991)  mandates  some  operating 
administrations  within  the  Department 
of  Transportation,  including  the  FTA,  to 
issue  rpgulations  on  the  misuse  of 
alcoholjby  safety-sensitive  employees. 
While  there  is  a  complete  discussion  of 
the  various  provisions  of  the  Act  in  the 
Department-wide  preamble  found 
elsewhere  in  today's  issue  of  the 
Federal  Register,  the  following 
discussion  highlights  provisions  of  the 
Act  cpncerning  the  FTA. 

The  Federal  Transit  Administration 
must  issue  regulations  requiring 
recipients  of  funds  under  section  3,  9, 
or  18  of  the  Federal  Transit  Act,  as 
amended  (FT  Act),  or  section  103(e)(4) 
of  title  23  of  the  United  States  Code  to 
test  safety-sensitive  employees  for  the 
use  of  alcohol  in  violation  of  law  or 
Federal  regulation.  Because  certain 
recipients  of  FTA  funds  are  regulated  by 
the  Federal  Railroad  Administration 
(FRA)  or  the  Federal  Highway 
•Administration  (FHWA),  the  Act 
permits  such  recipients  to  be  subject  to 
the  alcohol  misuse  regulations  of  those 
agencies. 

Compliance  with  FTA's  rule  is  a 
condition  of  the  receipt  of  Federal 
transit  funding.  The  Act  authorizes  FTA 
to  withhold  that  funding  if  a  recipient 
is  not  in  compliance  with  FTA's  rule  or, 
as  appropriate,  the  alcohol  misuse  rules 
of  FRA  or  FHWA  .  Specifically,  the  Act 
authorizes  FTA  to  withhold  Federal 
funding  under  section  3,  9,  or  18  of  the 
FT  Act.  or  section  103(e)(4)  of  title  23 
of  the  U.S.  Code. 

The  Act  directs  the  FTA  to  require 
four  kinds  of  alcohol  testing:  pre- 
employment,  reasonable  suspicion, 
random,  and  post  accident,  and  permits 
FTA  to  require  periodic  alcohol  testing. 
The  Act  further  directs  FTA  to  require 
a  post-accident  test  when  there  has  been 
a  loss  of  human  life. 

The  Act  authorizes  the  testing  only  of 
employees  who  perform  safety-sensitive 
functions,  but  does  not  define  what 
activities  constitute  a  safety-sensitive 
function,  specifically  authorizing  the 
agency  to  make  that  determination. 

The  Act  directs  FTA  to  require  its 
recipients  to  test  safety-sensitive 
employees  for  the  use  of  alcohol  in 
violation  of  Federal  law  or  regulation 
(alcohol  misuse)  and  in  so  doing  to 
safeguard  the  privacy  of  safety-sensitive 
employees  to  the  maximum  extent 
practicable.  It  also  directs  that  all  tests 
which  indicate  the  misuse  of  alcohol  be 
confirmed  by  a  scientifically  recognized 


SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  directs 
the  Federal  Transit  Administration  to 
issue  regulations  on  drug  and  alcohol 
testing  for  mass  transit  workers  in 
safety-sensitive  positions.  This 
document  accordingly  sets  forth  the 
agency's  alcohol  misuse  prevention 
program,  which  is  intended  to  increase 
the  safety  of  mass  transit  operations. 
EFFECTIVE  DATE:  March  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  Office  of 
Safety  and  Security,  Federal  Transit 
Administration,  DOT,  400  Seventh  St., 
SW.,  room  6432,  Washington  DC  20590. 
Telephone:  202-366-2896.  For  legal 
questions,  Nancy  Zaczek  or  Daniel  Duff, 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration,  DOT,  400 
Seventh  St.,  SW.,  room  9316. 
Washington  DC  20590.  Telephonei  202- 
366-4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  length  of  this  preamble,  the 
following  outline  of  the  rule's 
introductory  material  is  provided. 

I.  How  to  read  this  rule. 

II.  Discussion 

A.  Background 

B.  The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 

C.  The  Anti-Drug  Rule 

D.  Study  of  alcohol  use  in  the  transit 
industry 

E.  Summary  of  the  Final  Rule 

F.  Overview  of  the  Comments 

III.  Discussion  of  the  Comments 

A.  Multi-modal  jurisdiction 

B.  Accident 

C.  Safety-sensitive  function 

D.  Covered  employee/contractor 

E.  Pre-employment/pre-duty  testing 

F.  Reasonable  suspicion  testing 

G.  Random  testing/random  testing  rate 

H.  Post-accident  testing 

I.  Return  to  duty/follow-up  testing 
J.  Treatment 

K.  Training 

L.  Management  Information  System  (MIS) 

reporting  requirement 
M.  Implementation  date 
N.  Combined  drug  and  alcohol  rules 
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method  of  testing  capable  of  providing 
quantitative  data  regarding  alcohol. 

If  a  safety-sensitive  employee  is  found 
to  have  used  alcohol  in  violation  of 
Federal  law  or  regulation,  the  Act 
directs  FTA  to  provide  that  person  with 
an  opportunity  for  evaluation  and 
treatment.  Also,  the  Act  permits  FTA,  as 
appropriate,  to  permit  the 
disqualification  or  dismissal  of  any 
safety-sensitive  employee  who  has  used 
alcohol  in  violation  of  Federal  law  or 
regulation. 

In  providing  this  regulatory  authority, 
the  Act  authorizes  the  FTA  to  preeinpt 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders 
inconsistent  with  this  rule,  except  for 
certain  provisions  of  State  criminal  law 
which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injiuy,  or  property  damage. 

C.  The  Anti-drug  Rule 

The  Federal  Transit  Administration 
also  is  publishing  its  Hnal  anti-drug 
program  rule  elsewhere  in  today's  issue 
of  the  Federal  Register;  the  two  rules 
will  be  implemented  on  the  same  dates. 

D.  Study  of  Alcohol  Use  in  the  Transit 
Industry.  In  1991,  FTA's  Office  of  Safety 
and  Security  conducted  a  study  to 
determine  the  extent  of  drug  and 
alcohol  use  in  the  transit  industry.  The 
study's  findings  analyze  the  results  of 
two  siuveys  designed  to  gather 
information  on  substance  abuse  policies 
and  programs  as  well  as  drug  and 
alcohol  use  patterns  in  the  transit 
industry.  Of  the  two  surveys,  one  was 
comipleted  by  transit  system  managers 
and  the  other  by  safety-sensitive  transit 
employees.  (See  "Substance  Abuse  in 

"dhe  Transit  Industry",  Rept.  No.  DC-90- 
7021;  November,  1991.) 

The  agency  survey  sought  information 
on  substance  abuse  program  policies 
and  procedures,  test  results  indicating 
drug  or  alcohol  use  during  calendar  year 
1990,  disciplinary  procedures, 
employee  training,  and  substance 
related  accident  data.  The  survey  was 
mailed  to  four  himdred  transit  systems. 
Three  hundred  and  six  systems 
comprise  the  agency  data  base. 

The  employee  survey  was  given  to 
1,975  safety-sensitive  employees  at  nine 
randomly  selected  transit  systems 
separated  into  three  groups  based  on 
annual  ridership.  The  employee 
questionnaire  focused  solely  on 
personal  use  of  drugs  and  alcohol;  to  a 
large  extent  the  questions  were 
standardized  to  facilitate  comparison 
with  a  National  Institute  on  Drug  Abuse 
(NIDA)  Household  Survey. 

The  study  was  designed  to  guarantee 
respondent  confidentiality  for  both  the 


agency  and  employee  surveys.  Since 
both  surveys  were  voluntary,  no  data 
were  collected  from  any  system  or 
employee  who  did  not  consent  to 
participate. 

The  following  are  some  key  findings 
from  the  surveys  about  alcohol  use: 

•  Of  the  306  systems  in  the  data  base, 
78  percent  conduct  some  type  of  drug 
testing  and  58  percent  conduct  alcohol 
testing.  When  asked  which  substance 
was  most  prevalently  abused  by  the 
workforce,  75  percent  of  the  agencies 
identified  alcohol. 

•  The  personal  use  data  provided  in 
the  1988  and  1990  NIDA  household 
surveys  provide  a  benchmark  for 
comparisons  of  the  transit  industry 
results  with  those  of  the  general 
population.  Thos^  results  indicate  that 
self-reported  alcohpl  use  by  transit 
employees  was  only  slightly  lower  than 
reported  use  by  the  general  population. 

•  About  six  percent  of  the  safety- 
sensitive  employees  reported  using 
alcohol  within  five  hours  before 
reporting  to  duty  or  during  duty  hours. 

•  Most  of  these  duty-related  drinkers 
were  also  high-volume  drinkers  of  six  to 
ten  or  more  drinks  each  occasion. 

•  The  positive  alcohol  rate  for  vehicle 
and  equipment  maintenance  personnel 
is  3.7  percent,  twice  that  for  vehicle 
operators.  Dispatchers  also  have  a 
positive  alcohol  rate  twice  that  of 
vehicle  operators. 

Based  on  the  study's  findings,  the 
statutorily  mandated  testing  for 
substance  abuse  is  timely  and  well- 
foimded.  This  rulemaking  should  aid  in 
the  control  of  alcohol  misuse  in  the 
transit  industry. 

E.  Summary  of  the  Final  Rule 

This  rule  applies  to  recipients  of 
funds  under  section  3,  9,  or  18  of  the  FT 
Act,  or  section  103(e)(4)  of  title  23  of  the 
United  States  Code.  It  requires  each 
employer  to  establish  and  conduct  an 
alcohol  misuse  prevention  program  in 
which  safety-sensitive  employees  are 
tested  for  the  misuse  of  alcohol  and 
supervisors  are  trained  to  recognize  the 
signs  and  symptoms  of  alcohol  misuse. 

The  rule  requires  the  use  of  testing 
procedures  foimd  in  Part  40  of  title  49 
of  the  Code  of  Federal  Regulations. 

The  rule  establishes  a  prohibited 
alcohol  concentration  level  of  0.04  but 
also  establishes  another  alcohol 
concentration  range,  0.02  or  greater  but 
less  than  0.04,  with  special 
ramifications  attached  to  it. 

The  regulation  specifies  that 
employers  may  not  allow  safety- 
sensitive  employees  to  consume  alcohol 
under  certain  circumstances:  (1)  Four 
hours  before  performing  a  safety- 
sensitive  function;  (2)  while  performing 


a  safety-sensitive  function;  (3)  after  a 
fatal  accident  unless  the  employee  has 
been  tested,  or  eight  hours  have  elapsed, 
whichever  occurs  first;  or  (4)  after  a 
nonfatal  accident  unless  the  employee's 
involvement  can  be  completely 
discounted' as  a  contributing  factor  to 
the  accident,  the  employee  has  been 
tested,  or  eight  hours  has  elapsed.  The 
rule  requires  Vesting  in  the  following 
situations: 

1.  Pre-employment  (including  transfer 
to  a  safety-sensitive  position  within  the 
organization); 

2.  Reasonable  suspicion; 

3.  Random; 

4.  Post-accident;  and 

5.  Return  to  duty/follow-up. 

The  rule  requires  breath  testing  for  all 
tests  with  an  evidential  breath  testing 
device  (EBT),  which  is  a  device  hsted 
on  the  National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Conforming 
Product  List  (CPL)..  v 

The  rule  requires  both  a  screening  and 
a  confirmation-test.  An  employer  may 
take  action  based  only  on  the  results  of 
the  confirmation  test. 

As  noted  above,  the  rule  establishes  a 
prohibited  alcohol  concentration  level 
of  0.04.  If  a  sample  ft'om  an  employee 
on  a  confirmation  alcohol  test  measures 
0.04  or  greater,  the  covered  employee 
must  be  removed  from  his  or  her  safety- 
sensitive  position,  be  told  about 
educational  and  treatment  programs 
available,  and  be  evaluated  by  a 
substance  abuse  professional  to 
determine  whether  the  employee  has  an 
alcohol  problem.  The  rule  does  not 
address  the  issue  of  who  should  pay  for 
the  employee's  treatment,  which  is  a 
local  issue. 

If,  however,  the  sample  tests  at  0.02 
or  greater  but  less  than  0.04,  the  covered 
employee  must  be  removed  from  his 
safety-sensitive  position.  The  employer 
may,  after  some  period  of  time,  retest 
the  employee  to  ensure  that  his  alcohol 
concentration  level  is  less  than  0.02  and 
then  permit  him  to  resume  his  safety- 
sensitive  position.  If  the  employer  does 
not  retest  the  employee,  the  employer 
must  remove  him  from  his  safety- 
sensitive  position  for  at  least  eight 
hours.  If  an  employer  elects  to  remove 
the  employee  for  eight  hours,  the 
employer  is  not  required  subsequently 
to  administer  an  alcohol  test  before  the 
employee  resumes  performing  a  safety- 
sensitive  function  unless  the  employee 
exhibits  signs  of  alcohol  misuse  when 
he  returns  to  work. 

The  rule  applies  to  any  entity  that 
receives  certain  Federal  funding  from 
the  FTA.  Such  an  entity,  called  a 
recipient,  must  certify  to  the  FTA  that 
it  will  carry  out  the  requirements  of  this 
part.  Not  all  such  recipients  provide 
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mass  transit  services  directly,  relying 
instead  upon  other  public  or  private 
entities  to  provide  such  services  in 
whole  or  in  part.  In  these  cases,  the 
direct  recipient  of  FTA  funds  is  legally 
responsible  to  the  FTA  for  assiuing  that 
any  entity  operating  on  its  behalf  is  in 
compliance  with  the  alcohol  testing 
rule. 

Compliance  with  the  rule  is  a 
condition  of  Federal  assistance.  Failure 
of  a  recipient  to  comply  with  the  rule — 
either  in  its  own  operations  or  in  those 
of  an  entity  operating  on  its  behalf— will 
result  in  the  suspension  of  Federal 
transit  funding  to  the  recipient. 

Because,  as  noted  above,  a  recipient 
may  not  always  directly  carry  out  mass 
transit  services,  the  rule  uses  "operator" 
or  "employer"  to  describe  those  who 
actually  may  be  providing  transit 
service  and  therefore  must  comply  with 
the  alcohol  testing  program,  but  under 
the  rule  it  is  always  the  direct  recipient 
of  FTA  funds  that  legally  is  responsible 
to  FTA  for  complying  with  the  rule. 

F.  Overview  of  the  Comments 

The  FTA  received  126  comments  in 
response  to  the  NPRM.  FTA  considered 
all  comments  filed  in  a  timely  manner 
as  well  as  all  statements  and  material 
presented  at  the  public  hearings  on  the 
rule.  The  breakdown  among  commenter 
categories  is  as  follows: 
Transit  operators  (puWtc  and  pri- 


vate)  -   45 

Cities  and  counties   8 

State  DOTS   22 

Labor  unions    6 

Trade  associations    7 

Individual  citizens    2 

Nonprofit  organizations/special  tr2ir>- 

sit  providers   .-.    16 

State  governments  _   4 

Public  Utility   1 

Member  of  Congress     1 

Private  business  _   1 

Others   6 


Many  commenters  addressed  issues 
common  to  all  of  the  DOT  final  alcohol 
rules  published  today,  including  what 
alcohol  concentration  level  should  be 
prohibited;  how  alcohol  should  be 
defined;  or  what  conduct  should 
constitute  a  refusal  to  submit  to  a  test 
All  such  general  issues  are  addressed  in 
the  common  preamble  published 
elsewhere  in  today's  Federal  Register. 
Other  commenters  addressed  issues 
unique  to  the  transit  industry,  such  as 
whether  volunteer  drivers  should  be 
subject  to  the  rule,  the  applicability  of 
the  regulation  to  providers  of 
transportation  paid  with  publicly 
subsidized  vouchers  or  scrip  (user-side 
subsidies),  or  whether  the  rule  applies 
to  Indian  tribal  governments  or  to 


section  16(b)(2)  recipients.  All  of  the 
major  FTA  issues  addressed  by  the 
commenters  are  discussed  in  Section  m 
below. 

m.  Discussion  of  the  Comments 

A.  Multi-modal  Jurisdiction 

Because  many  FTA  recipients  operate 
a  variety  of  different  mass  transit 
services — such  as  bus,  rapid  rail, 
commuter  rail,  or  ferry  boat  services — 
they  may  be  regulated  by  the  FTA  and 
by  another  DOT  agency  or  agencies, 
such  as  the  Federal  Railroad 
Administration  (FRA).  the  Federal 
Highway  Administration  (FHWA).  or 
the  United  States  Coast  Cuard  (Coast 
Guard).  In  addition,  the  Act  authorized 
FHWA,  for  the  first  time,  to  regulate 
intrastate  Commercial  Driver's  License 
(CDL)  holders,  which  include  many 
transit  employees.  To  limit  the  alcohol 
rules  with  which  such  recipients  would 
have  to  comply,  the  NPRM  discussed  a 
proposal  under  which  (1)  FRA's  alcohol 
misuse  regulation  would  apply  to  FTA 
recipients  that  operate  railroads, 
including  the  recipient's  safety-sensitive 
employees;  (2)  FTA 's  alcohol  misuse 
program,  not  FHWA's,  would  apply  to 
recipients  who  employ  or  use  the 
services  of  safety-sensitive  employees 
who  hold  a  CDL.  but  the  individual  CDL 
holder  otherwise  would  remain  subject 
to  FHWA's  implementation  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986:  and  (3)  both  FTA's  and  Coast 
Guard's  alcohol  misuse  programs  would 
apply  to  recipients  operating  vessels, 
and  the  Coast  Guard  would  continue  to 
regulate  the  individual  safety-sensitive 
employee  (vessel  crew  member)  by 
pursuing  licensing  actions  or  other 
punitive  measures. 

FTA  received  several  comments 
concerning  the  multi-modal 
jurisdictional  issue  suggesting  a  rather 
significant  change  to  the  FTA's 
approach  to  this  rulemaking.  Several 
commenters  suggested  that  DOT  should 
issue  one  regulation  covering  all  entities 
regulated  by  any  DOT  agency.  In 
contrast,  other  commenters  suggested 
that  FTA  and  FHWA  should  issue  a 
joint  regulation  or  issue  two  separate 
regulations  using  identical  language. 

FTA  Response.  FTA  is  sympathetic  to 
the  concerns  of  recipients  regulated  by 
more  than  one  DOT  agency  alcohol 
testing  rule,  some  of  whom  proposed  a 
single  regulation.  As  a  practical  matter, 
however,  an  agency-wide  DOT  alcohol 
rule  would  be  difficult  to  implement 
because  of  the  different  characteristics 
of  the  various  communities  each  agency 
regulates.  Nevertheless,  FTA  addresses 
the  multi-jiuisdicitional  issue  by 
clarifying  the  jurisdiction  of  FTA,  FRA, 


FHWA,  and  Coast  Guard  over  transit 
entities.  In  this  regard,  we  have  adopted 
the  proposal  In  the  NPRM  discussed 
abov^. 

B.  Accident  ■ 

The  vast  majority  of  comments 
concerning  this  definition  focused  on 
incidents  involving  only  property 
damtfi^e;  specifically,  how  the 
seridijpness  of  these  incidents  should  be 
measured,  thus  justifying  the 
adimhistration  of  an  alcohol  test.  In  the 
NPRM  we  had  proposed  a  dollar 
measurement,  whereby  an  accident  was 
any  incident  resulting  in  at  least  Si, 000 
In  total  property  damage. 

Most  commenters  amlressed  the 
dollar  amount  proposed  in  the  NPRM 
and  stated  that  $1,000  was  too  low  a 
threshold.  Some  of  these  commenters 
proposed  thdir  own  method  of 
calculating  a  dollar  threshold  such  as  a 
measurement  based  on  a  vehicle's  gross 
vehicle  weight — the  greater  the  weight 
the  higher  the  property  damage 
threshold. 

Other  commenters  objected  to  the  use 
of  a  dollar  threshold  to  measure  the 
seriousness  of  incidents  involving  only 
damage  to  property.  These  commenters 
urged  us  to  adopt  an  objective  measure 
of  property  damage  such  as  FHWA's 
definition  of  accident.  FHWA  defines  an 
accident  involving  only  property 
damage  as  an  incident  that  so  dis^les 
the  vehicle  that  it  must  be  towed  away 
from  the  scene. 

Another  commenter  objected  to  the 
use  of  dollar  amoimts  and  requested 
that  we  adopt  a  reasonable  cause 
standard. 

Other  commenters  addressed  the 
overall  definition  of  accident  In  the 
NPRM  we  had  limited  the  definition  to 
an  incident  involving  a  revenue  service 
vehicle,  and  several  commenters 
objected  to  this  Umitation.  proposing 
instead  that  we  include  any  incident 
involving  a  nonrevenue  service  vehicle 
as  well. 

FTA  Response.  FTA  has  changed  the 
definition  of  "accident"  in  such  a  way 
that  it  is  broadened  in  some  respects, 
and  narrowed  in  others.  In  particular, 
FTA  has  broadened  the  definition  in  the 
final  rule  to  include  occurrences 
involving  nonrevenue  service  vehicles 
operated  by  a  holder  of  a  CDL.  We 
recognize  that  this  decision  falls  short  of 
the  recommendation  proposed  by  some  "' 
commenters  favoring  the  inclusion  of  all 
occurrences  involving  nonrevenue 
service  vehicles,  but  it  is  based  on 
another  consideration,  avoiding 
overlapping  jurisdictions  of  FTA  and 
FHWA.  Ordinarilv,  FHWA  would 
regulate  CDL  holders  as  well  as  their 
employers.  This  new  coverage  in  our 
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final  rule  is  consistent  with  the 
agreement  between  FTA  and  FHWA  that 
FTA's  alcohol  misuse  program  applies 
to  the  transit  employers  of  CDL  holders. 

FTA  has  further  modified  the 
proposed  definition  of  "accident"  to 
distinguish  the  situations  of  different 
kinds  of  mass  transit  vehicles.  Many 
mass  transit  vehicles,  such  as  buses  and 
vans,  are  passenger-carrying  motor 
vehicles.  FTA  believes  that  it  is  sensible 
to  use  a  definition  of  "accident"  that  is 
consistent  with  FHWA's  for  such 
vehicles.  Therefore,  we  are  adopting  a 
provision  paralleling  FHWA's  definition 
of  "accident"  (in  49  CFR  390.5).  The 
definition  states  that  an  "accident" 
occurs  when  a  vehicle  (whether  a  mass 
transit  vehicle  or  another  vehicle,  such 
as  a  private  automobile)  suffers 
disabling  damage  and  is  towed  away 
from  the  scene  of  the  "accident."  This 
provision  eliminates  the  subjectivity 
inherent  in  basing  a  definition  on 
estimates  of  property  damage. 

For  other  vehicles — light  or  rapid  rail 
cars,  ferry  boats,  trolley  cars  and  buses, 
etc. — we  also  believe  it  is  best  to 
eliminate  a  property  damage-based 
standard.  Instead,  the  final  rule  provides 
that  if  the  mass  transit  vehicle  is 
removed  from  revenue  service  as  the 
result  of  the  occurrence,  an  "accident" 
is  deemed  to  take  place.  FTA  believes 
that  the  operating  practices  of 
employers  typically  result  in  at  least  the 
temporary  removal  from  revenue  service 
of  vehicles  that  have  been  involved  in 
all  but  the  most  minor  of  mishaps. 

Of  course,  any  occurrence  in  which 
someone  is  killed,  or  injured  sufficiently 
to  require  medical  treatment  away  from 
the  accident  scene,  is  an  "accident"  for 
purposes  of  this  rule,  regardless  of  the 
type  of  transit  vehicle  involved. 

We  have  further  narrowed  the 
definition  of  accident  by  deleting  the 
reference  to  reportable  accidents.  In  the 
NPRM  we  proposed  that  any  occurrence 
required  to  be  reported  to  FRA,  FHWA, 
or  the  Coast  Guard  would  constitute  an 
accident,  but  the  final  rule  uses  only  the 
criteria  discussed  above. 

C.  Safety'Sensitive  Function 

Most  commenters  addressed  the 
definition  of  "safety-sensitive"  function, 
one  of  the  most  important  definitions  in 
the  rule.  Because  the  proposed 
definition  had  a  list  of  functional 
categories,  most  commenters  objected 
either  to  the  inclusion  or  exclusion  of  a 
particular  category.  Some  commenters, 
however,  merely  sought  clarification  of 
the  categories  in  the  NPRM. 

Including  those  employees  who 
"maintain  a  revenue  service  vehicle"  in 
the  definition  particularly  concerned 
several  commenters.  While  most 


commenters  understood  that  this 
category  included  mechanics,  some 
thought  that  it  covered  workers  who 
clean  rather  than  repair  buses,  rail  cars, 
and  other  mass  transit  facilities.  The 
remaining  commenters  made  specific 
recommendations  concerning 
mechanics,  some  arguing  that  we  should 
exclude  all  mechanics,  with  others 
stating  that  we  should  exclude  only 
those  working  under  contract  for  section 
18  rural  operators.  Yet  others  suggested 
that  we  should  include  only  those 
mechanics  working  for  large  transit 
operators. 

Commenters  objected  to  only  one 
other  safety-sensitive  category, 
"controlling  the  movement  of  revenue 
service  vehicles,"  the  category  which 
includes  dispatchers.  These  commenters 
contend  that  dispatchers  do  not  perform 
a  safety-sensitive  function. 

Although  we  did  not  include  any 
categories  involving  the  construction, 
design,  or  manufacture  of  revenue 
service  vehicles  or  other  mass  transit 
equipment  or  facilities,  several 
commenters  suggested  that  we  • 
specifically  exclude  them  ft-om  the 
definition.  Without  this  specific 
exclusion  they  believe  there  may  be 
some  instances  in  which  such  workers 
might  be  considered  to  be  performing  a 
safety-sensitive  function. 

Other  commenters  recommended  that 
we  add  other  employee  categories  to  the 
definition,  including  police  and  other 
security  personnel,  and  mechanics  who 
repair  nonrevenue  service  vehicles. 

Finally,  some  commenters  sought 
clarification  of  the  definition:  whether  it 
included  volunteers  and  CDLs  holders, 
and  on  the  meaning  of  "directly 
supervising  an  employee  who  is 
performing  a  safety-sensitive  function," 

FTA  Response.  We  have  made  several 
changes  to  the  definition  of  "safety- 
sensitive  employee."  Before  describing 
those  changes,  however,  we  first  explain 
why  we  proposed  a  definition  based  on 
function  rather  than  titles.  Because  each 
transit  system  uses  its  owii  job 
classification  categories,  we  wanted  to 
avoid  specifying  particular  job  titles. 
Instead,  we  concluded  that  four  job 
functions  were  critical  to  safety,  and  in 
the  NPRM  identified  operating, 
maintaining,  and  controlling  the 
movement  of  vehicles  as  those  functions 
critical  to  the  safety  of  the  traveling 
public,  and  added  a  fourth  category, 
first-line  supervisors  of  anyone 
operating,  maintaining,  or  controlling 
the  movement  of  the  vehicle.  The  final 
rule  adopts  these  categories,  with  some 
changes. 

Now  a  discussion  of  the  changes 
made.  Most  notably,  we  have  created 
two  new  categories  of  "safety-sensitive 


functions":  The  carrying  of  a  firearm  for 
security  purposes,  and  the  operation  of 
a  nonrevenue  service  vehicle  by  a  CDL 
holder.  Wfej  include  firearm-bearing 
police  and  security  persoimel  because  of 
the  sensitivity  of  their  position  and  the 
danger  to  the  public  should  they  be 
under  the  influence  of  alcohol. 

As  discussed' above,  FHWA  regulates 
CDL  holddrb,  both  interstate  and 
intrastate,  and  their  employers.  FTA's 
relationship  is  with  its  recipients,  many 
of  whom  employ  CDL  holders.  To  avoid 
a  jurisdictional  conflict,  FTA  and 
FHWA  have  agreed  that  FTA's  alcohol 
misuse  rule  will  apply  to  transit  entities 
that  employ  or  use  the  services  of  CDL 
holders,  regardless  of  the  kind  of  vehicle 
they  operate. 

We  have  also  reduced  the  scope  of  the 
definition  somewhat.  While  we 
proppsed  in  the  NPRM  to  include  first- 
line  supervisors  of  safety-sensitive 
employees,  the  final  rule  limits  that 
category  by  covering  only  supervisors 
whose  responsibilities  include  the 
performance  of  a  safety-sensitive 
function.  For  instance,  if  a  supervisor's 
job  description  requires  her  to  drive  a 
vehicle,  she  would  be  covered,  but  if  it 
did  not,  she  would  not. 

Further,  in  response  to  comments,  we 
have  excluded  from  the  scope  of  the 
rule  contract  mechanics  for  any  entity 
receiving  section  18  funds. 

Regarding  the  recommendation 
specifically  to  exclude  construction, 
design,  and  manufactiuing  personnel, 
we  believe  it  is  unnecessary  to  do  so 
because  the  list  of  categories  in  the 
definition  is  exclusive.  Any  functional 
category — such  as  construction  or 
design  or  manufacturing — not  in  the 
definition  is  not  subject  to  the  rule. 

Finally,  some  clarification  on  the 
issue  of  safety-sensitive  employees. 
Volunteers  are  covered  by  the  rule  if 
they  perform  any  safety-sensitive 
function.  Coverage  imder  the  rule 
should  not  be  based  on  whether  an 
individual  holds  a  paying  position,  but 
on  whether  that  individual  is  in  a 
position  to  affect  the  safety  of  the 
transit-riding  public.  The  final  rule 
definition  of  covered  employee  thus 
specifically  includes  volunteers. 

Another  ambiguity  mentioned  by 
several  commenters  concerns  the 
maintenance  category,  which  several 
commenters  believed  would  include 
workers  who  clean  rather  than  repair 
transit  equipment.  We  do  not  mean  to 
cover  such  workers  and  emphasize  that 
only  mechanics  who  repair  vehicles  or 
who  perform  routine  maintenance  are 
the  types  of  maintenance  workers 
covered  by  the  rule. 
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D.  Covered  Employee/Contractor 

In  the  NPRM  the  definition  of  covered 
employee  included  three  general 
categories  of  safety-sensitive 
employees — those  directly  employed  by 
an  employer,  those  employed  by  a 
contractor,  and  applicants  for  a  safety- 
sensitive  position.  Most  comments 
about  this  definition  pertained  to  the 
coverage  of  contractors  in  the  NPRM 
which  included  any  person  or 
organization  providing  services  or 
performing  work  consistent  with  a 
specific  understanding  or  arrangement, 
which  could  be  a  written  contract  or  an 
informal  arrangement  reflecting  an 
ongoing  relationship  between  the 
parties. 

Many  commenters  objected  to  the 
inclusion  of  contractors  within  the 
scope  of  the  rule,  believing  that 
employers  should  not  be  accountable  for 
a  contractor's  compliance  with  the  rule 
because  employers  have  little  or  no 
control  over  contractors  or  their 
employees. 

While  other  commenters  did  not 
specifically  object  to  the  inclusion  of 
contractors,  they  did  object  to  the  scope 
of  the  definition  of  contractor  and 
recommended  that  it  be  defined  to 
include  only  those  who  perform-work  or 
provide  service  under  a  formal  written 
agreement. 

Other  commenters  sought  to  exclude 
contractors  in  rural  areas  contending 
that  many  simply  would  refuse  to  do 
business  with  the  recipient  rather  than 
submit  to  an  alcohol  testing  program. 
The  remaining  commenters  requested 
that  we  exclude  only  contract 
mechanics  from  the  definition. 

FTA  Response.  In  response  to 
comments,  we  have  made  a  number  of 
changes  to  the  wording  of  this  safety- 
sensitive  function,  although  the  basic 
concepts  in  the  NPRM  remain 
unchanged. 

The  final  rule  includes  direct 
employees,  contractors  and  their 
employees,  and  applicants  under  the 
definition,  but  reflects  the  follov^ring 
changes.  First,  we  specifically  include 
volunteers  in  the  definition  because,  as 
noted  above,  we  define  "safety- 
sensitive"  functionally  and  look  only  to 
the  function  that  a  person  performs,  not 
whether  they  receive  pay  for  their  work. 

Second,  while  many  commenters 
objected  to  including  contractors  who 
perform  safety-sensitive  functions,  we 
have  for  the  most  part  continued  to 
include  them  in  fight  of  legislative 
history  on  this  issue.  The  following  was 
said  diuing  the  debate  on  the  bill: 

Drug  and  alcohol-testing  requirements 
must  not  be  circumvented  tlirough 
contracting  out  of  work. 


Safety-sensitive  employees  of  recipients  of 
the  Federal  transit  grant  money  identified  in 
the  bill,  and  those  safety-sensitive  employees 
working  for  contractors  of  such  recipients 
must  be  covered  exactly  to  the  same  extant 
and  in  the  same  feshion.  I  know  that  I  speak 
for  all  conferees  when  I  say  that  we  will  not 
tolerate  a  situation  where  employees 
performing  substantially  the  same  safety- 
sensitive  function  are  covered  or  not  covered 
depending  on  whether  they  work  directly  for 
a  public  authority  or  an  outside  contractor. 
137  Cong  Rec.  S14766  (daily  ed.  Oct.  16, 
1991.)(Statement  of  Sen.  D'Amato). 

On  the  other  hand,  we  are 
sympathetic  to  the  persuasive 
arguments  of  rural  operators  on  this 
issue,  and  specifically  exclude  from 
coverage  under  the  rule  contract 
mechanics  who  perform  work  or 
provide  services  for  section  18  rural 
recipients.  We  believe  that  the  potential 
cost  and  hardship  of  including  such 
contractors  outweighs  any  benefits 
including  them  might  bring,  since  so 
many  rural  operators  believe  that  they 
simply  would  be  unable  to  get  any 
outside  servicing  if  providers  of  that 
service  were  subject  to  this  rule. 

E.  Pre-employment/Pre-duty  Testing 

Although  the  NPRM  included  the  pre-' 
employment/pre-duty  tests  within  one 
provision,  in  fact  they  apply  to  different 
types  of  workers-applicants  in  one 
instance,  and  transferees  from  a 
nonsafety-sensitive  position  to  a  safety- 
sensitive  position  in  the  other. 
Nevertheless,  both  applicants  and 
transferees  must  take  an  alcohol  test 
indicating  an  alcohol  concentration 
level  less  than  0.04  before  they  can 
perform  a  safety-sensitive  function  for 
the  first  time.  Hence,  the  NPRM  would 
allow  an  employer  to  hire  someone  who 
has  taken  an  alcohol  test  with  a  result 
of  0.04  or  greater  so  long  as  that 
individual  is  retested  and  has  a  result 
less  than  0.04  before  he  or  she  performs 
a  safety-sensitive  function.  Under  the 
notice  provision,  the  NPRM  required 
applicants  and  transferees  to  be  notified 
that  they  must  submit  to  an  alcohol  test. 
Moreover,  a  pre-employment  alcohol 
test  could  be  waived  by  the  employer, 
which  distinguishes  the  alcohol  NPRM 
from  the  anti-drug  NPRM. 

Commenters  focused  on  these  issues. 
Specifically,  commenters  requested  that 
we  add  a  notification  requirement  to  the 
pre-employment/pre-duty  testing 
provision  of  the  final  rule.  On  the  other 
issue,  commenters  stated  that  employers 
should  not  be  able  to  accept  the  results 
of  an  alcohol  test  administered  under 
the  requirements  of  another  DOT 
agency. 

i=T/\  flesponse.  In  the  NPRM  we  did 
require  an  employer  to  notify  an 
applicant  that  he  or  she  would  be 


required  to  submit  to  an  alcohol  test.  We 
have  made  no  changes  to  this 
requirement  in  the  final  rule. 

Wei  ^ave,  however,  changed  the 
language  in  the  rule  which  ensures  that 
the  employer  is  aware  that  it  has  the 
discretion  to  waive  a  pre-employment 
alcohol  test  in  one  limited  circumstance 
when  the  employee  has  been  tested 
within  the  previous  six  months  imder 
the  rules  of  another  DOT  agency.  This 
is  not<a  change  from  the  NPRM,  rather 
it  is  a  clarification. 

We  have  made  another  change  in 
response  to  commenters  who  were 
confused  by  the  term  pre-duty  testing 
and  assumed  that  it  meant  that  an 
employee  must  be  tested  every  time 
they  were  about  to  perform  a  safety- 
sensitive  function.  This  is  not  the  case. 
We  meant  to  apply  that  provision  to 
transferees  ftx)m  a  nonsafety-sensitive 
position  to  a  safety-sensitive  position. 
To  clarify  oyr  intent  we  have  deleted 
the  phrase  "pre-duty"  (in  the  context  of 
pre-employment  alcohol  testing)  from 
the  final  rule. 

F.  Reasonable  Suspicion  Testing 

Commenters  responding  to  this 
general  area  raised  numerous  issues. 
Before  discussing  those  issues,  however, 
we  first  briefly  summarize  the 
reasonable  suspicion  testing  provision 
as  it  appeared  in  the  NPRM. 

Reasonable  suspicion  testing  is 
specifically  required  by  the  Act,  and  the 
NPRM  proposed  authorizing  an 
employer  to  conduct  a  test  when  it 
believes  the  employee  is  exhibiting 
certain  characteristics  of  alcohol  misuse. 
The  NPRM  never  identifies  or  defines 
those  characteristics,  but  authorizes  an 
employer  to  require  a  reasonable 
suspicion  alcohol  test  on  the  basis  of 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance 
and  behavior  of  the  covered  employee, 
which  characterize  alcohol  misuse. 

Moreover,  those  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  alcohol 
misuse.  The  NPRM  specifically  required 
that  a  supervisor  receive  one  hovir  of 
training,  which  must  include 
information  about  the  manifestations 
and  behavioral  characteristics  indicating 
alcohol  misuse. 

Commenters  took  a  number  of 
positions  on  this  issue.  Some  wanted 
only  one  supervisor  to  make  the 
reasonable  suspicion  determination, 
others  wanted  two.  Some  believed  that 
the  test  could  be  based  on  the 
observations  of  a  third  party,  such  as  a 
transit  passenger. 

Commenters  also  took  different 
positions  on  the  amount  of  time  a 
supervisor  should  be  trained,  although 
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most  thought  that  one  hour  waa  not 
enough  time  to  adequately  train  a 
supervisor.  Some  commentei&  suggested 
four  hours  of  training,  otheis  suggested 
four  hours  of  combined  alcohol  and 
drug  training,  and  yet  another  suggested 
five  to  ten  hours  of  training  with  the 
additional  requirement  of  a  proficiency 
certification. 

Many  commenters  suggested  that  the 
language  of  the  reasonable  suspicion 
provision  be  broadened  to  include  other 
factors  in  the  determination.  For 
instance,  some  suggested  that  employers 
be  allowed  to  review  an  empl<^ee's 
attendance  records  for  absenteeism  and 
tardiness.  Others  suggested  that  an 
employer  be  allowed  to  examine  other 
records  indicating  whether  the 
employee  had  any  moving  traffic 
violations,  occupational  injiuies,  ox 
operating  rule  violations.  And  othen 
suggested  that  an  employer  be  able  to 
look  at  the  pattern  of  the  employee's 
conduct  bodi  on  and  off  the  job. 

Lastly,  the  conunenteis  discussed  the 
matter  of  whether  there  should  be 
vmtten  doxnimentation  of  »  reasonable 
suspicion  determination.  The  NPRM  did 
not  require  written  docimientation,  but 
stated  that  any  docimient  generated  as  a 
result  of  a  reasonable  suspicion 
determination  must  be  maintained  for  a 
year.  Several  rommenters  recommended 
that  a  written  determination  be 
required,  with  one  suggesting  that  a 
checklist  also  be  required.  One 
commenter  recommended  that  a  second 
supervisor  concur  in  the  written 
determination  before  a  reasonable 
suspicion  test  could  be  conducted. 
Another  commenter  suggested  that 
written  docirnientation  be  required  only 
if  the  employee  tested  at  0.02  or  greater 
and  subsequently  was  disdplrned. 

FTA  Response.  In  the  final  rule  we 
essentially  have  retained  the  reasonable 
suspicion  provision  from  the  NPRM, 
with  only  minor  changes,  because  we 
believe  it  adequately  balances  the  rights 
of  employees  against  the  rights  of  the 
traveling  public.  For  instance,  we 
believe  that  the  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  alcohol 
misuse  rather  than  by  some  third  party 
(Of  course  a  third  party  could  alert  a 
transit  operator  about  a  particular 
situation,  which,  might  trigger  a 
supervisor  to  pay  particular  attention  to 
the  affected  employee.) 

We  also  believe  that  a  determination 
made  by  a  single  supervisor  trained  in 
detecting  the  signs  of  alcohol  misuse 
adequately  protects  the  employee,  and 
we  were  concerned  about  the  cost  of 
requiring  two  supervisors,  to  make  the 
determination. 


Although  many  commenters 
recommended  that  supervisors  receive 
more  than  one  hour  of  training,  we  have 
not  changed  this  requirement  in  the 
final  rule,  being  sensitive  to  the 
costliness  of  such  training.  Individual 
employers  of  course  are  free  to  provide 
as  much  additional  training  beyond  the 
required  one  hour  as  they  like. 
Employers  also  are  allowed  to  combine 
drug  and  alcohol  training,  provided  the 
required  time  frames  are  satisfied. 

The  standard  used  to  authorize  a 
reasonable  suspicion  test  remains 
unchanged  in  the  final  rule,  which 
means  tihat  a  supervisor  may  consider 
only  short-term  indicators  of  alcohol 
misuse.  We  stress  that  long-term 
indications  of  alcohol  misuse  such  as 
absenteeism  or  tardiness  or  moving 
traffic  violations  cannot  be  used  as  the 
basis  for  conducting  a  reasonable 
suspicion  alcohol  test,  which  must  only 
be  based  on  contemporaneous  and 
articulable  observations.  Of  course,  a 
supervisor  may  particularly  be  alert  to 
the  conduct  and  job  performance  of  an 
employee  based  on  the  supervisor's 
long-term  knowledge  of  the  employee. 

We  do  not  require- a  supervisor  to 
document  an  employee's  behavior  in 
writing.  We  do,  however,  provide  that 
any  documents  generated  by  the 
determination  must  be  maintained  for 
one  year.  Again,  the  final  rule  does  not 
require  an  employer  to  document  each 
and  every  reasonable  suspicion 
determination,  although  an  employer 
would  be  prudent  to  do  so. 

G.  Random  Testing/Random  Testing 
Rate 

The  random  testing  provision 
generated  many  comments,  with  most 
commenters  proposing  the  adoption  of  a 
particular  random  testing  rate  or  a 
particular  method  of  determining  a 
random  testing  rate.  Other  commenters 
were  concerned  about  the  £^eq^ency  of 
random  testing  and  how  the  test  should 
be  administered.  Several  commenters 
sought  clarification  of  certain  aspects  of 
the  provision. 

Several  different  alternatives  for 
determining  the  ran<tom  testing  rate 
were  offered.  Many  commenters 
suggested  a  flat  rate,  ranging  from  10 
percent  to  50  jjercent. 

Others  suggested  a  performance-based 
rate,  that  is.  a  rate  determined  by  the 
results  of  randomi  testing.  Under  such  a 
scheme,  if  the  number  of  resuhs  of  0.04 
or  greater  exceeds  a  specified  rate  tfor 
example,  1  jjercent),  then  the  employer 
would  be  required  to  test  at  a  hi^er 
specified  random  rate  (for  example,  50 
percent).  If  the  number  of  positives  is 
less  than  the  specified  rate,  the 
employer  would  be  required  to  test  Etta 


reduced  random  rate  (for  example.  25 
percent).  One  commenter  recommended 
that  aa  employer  could  randomly  test  20 
percent  of  jts;  employees  if  less  than  3 
percent,  of  its  random  tests  were 
positive,  but  if  the  number  of  positives 
exceeded  3;  percent,  the  employer  would 
have  to  raise  it^  testing  rate. 

Other  variations  were  proposed. 
Several  coii^menters  suggested  that  we 
set  a  miniinUm  random  testing  rate  of  10 
percent,,  bu|l  give  an  employer  the 
discretion  to  test  at  a  higher  rate  based 
on  its  own  experience^  Another 
commenter  suggested  that  we  require  a 
random  rate  less  than  50  percent  and 
allow  an  employer  to  set  its  own  rate  for 
different  classes  of  employees.  Yet 
another  commenter  recommended  that 
we  set  a  rate  anywhere  from  10  percent 
to  50  percent  but  allow  an  employer  to 
reduce  its  rate  if  it  has  programs,^  such 
as  training  and  rehabihtation  pxrograms, 
in  addition  to  thos.e  required  by  the  final 
rule. 

Another  commenter  recommended 
that  random  testing  be  phased  in,  15 
percent  the  first  year,  20  percent  the 
second  year,  and  25  percent  thereafterr 
presumably  to  ease  cost  and 
administrative  biurdens.  Another 
commenter,  however,  recommended 
that  those  who  had  never  randomly 
tested  employees  should  be  required  to 
test  at  a  higher  random  rate  than  those 
who  have  had  a  program  in  efJect. 
Lastly,  one  commenter  befieved  that 
FTA  shoxild  not  set  the  rate  at  all,,  but 
the  rate  should  be  determined  by  an 
agreement  between  labor  and 
management.  Aside  from  the  random 
testing  rate  issue,  commenters  also 
addressed  how  the  test  itself  should  be 
conducted.  In  this  regard,  several 
commenters  were  concerned  about  how 
truly  random  testing  would  be,  and 
suggested  that  the  testing  itself  should 
be  conducted  by  an  outside  agency. 

FTA  Response.  In  determining  ttie 
random  alcohol  testing  rate,  FTA  has 
considered  not  only  the  connnents  on 
this  issue  but  other  factors  as  well.  We 
therefore  have  estabUshed  a  random 
alcohol  testing  rate  of  25.  percent,  the 
rate  at  which  all  DOT  agencies  issuing 
rules  today  are  requiring.  We  recognize, 
however,  that  random  alcohol  testing 
does  subject  a  large  number  of 
employees  to  testing  and  is  costly.  We 
have  thus  added  a  provision  to  the  final 
rule  allowing  the  random  alcohol  testing" 
rate  to  drop  to  10  percent  annually  if, 
based  onthe  MIS  reports,  the  violation 
rate  for  random  alcohol  testing  in;  the 
transit  industry  is  less  than  0.5  percent 
for  two  consecutive  years.  If 
subsequently  the  violation  random 
alcohol  testing  rate  increases  to  greater 
than  0.5  percent  for  any  one  calendar 
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year,  the  random  alcohol  testing  rate 
would  go  to  25  percent,  and  if  it 
increases  to  greater  than  one  percent, 
the  random  alcohol  rate  would  be 
increased  to  50  percent.  Each  year,  FTA 
will  announce  the  random  alcohol 
testing  rate  in  the  Federal  Register. 

Moreover,  the  NPRM  required  random 
testing  to  be  completely  random,  which 
means  that  it  must  be  unannounced.  It 
must  also  be  impredictable,  which  is  the 
reason  we  proposed  that  the  tests  be 
spread  reasonably  throughout  a  12- 
month  period.  We  have  retained  both  of 
these  requirements  in  the  final  rule. 

We  do  not  require  the  test  to  be 
conducted  by  an  outside  agency. 
Although  requiring  a  third  party  to 
conduct  the  random  alcohol  testing  may 
afford  an  employee  additional 
protection,  we  believe  the  final  rule 
provides  an  employee  with  sufficient 
protection.  Among  other  things,  the  rule 
requires  an  employer  to  use  a 
scientifically  valid  method  to  randomly 
select  employees  fi-om  a  pool  in  which 
each  employee  has  an  equal  chance  of 
being  selected. 

Lastly,  although  some  commenters 
were  confused  about  when  we  would 
require  an  employer  to  conduct  random 
alcohol  testing,  we  have  retained  the 
NPRM  restrictions  in  the  final  rule.  In 
the  NPRM  we  proposed  to  restrict 
random  testing  to  just  before,  during,  or 
just  after  the  employee  performs  a 
safety-sensitive  function  because 
alcohol  is  a  legal  substance,  and  an 
employee  who  is  not  performing  or  who 
will  not  be  performing  a  safety-sensitive 
function  within  four  hours  may  engage 
in  a  legal  activity.  Thus  the  alcohol  rule 
strictly  limits  the  period  of  time  when 
an  employee  is  subject  to  random 
testing.  This  is  particularly  important 
for  supervisors  who  may  rarely  perform 
a  safety-sensitive  function, 

H.  Post-accident  Testing 

The  comments  on  this  provision 
concerned  three  basic  questions:  when 
should  a  test  be  performed  following  an 
accident,  which  employees  should  be 
tested,  and  who  should  conduct  the 
testing. 

In  determining  when  a  post-accident 
test  should  be  required,  the  NPRM 
distinguished  between  fatal  and 
nonfatal  accidents.  After  an  accident 
involving  a  fatality,  the  NPRM  required 
the  employer  to  test  employees  who 
were  on  duty  and  present  in  the  vehicle 
at  the  time  of  the  accident  as  well  as 
mechanics  involved  in  the  vehicle's 
most  recent  maintenance.  After  an 
accident  not  involving  a  fatality  had 
occurred,  the  employer  was  required  to 
test  certain  employees  unless  their 
performance  could  be  completely 


discounted  as  a  contributing  factor  to 
the  accident. 

Instead  of  this  dual  standard  in  the 
NPRM,  one  commenter  suggested  that 
we  adopt  a  reasonable  cause  standard ' 
for  determining  when  a  post-accident 
test  should  be  performed,  regardless  of 
the  seriousness  of  the  accident. 

Although  other  commenters  did  not 
specifically  propose  a  reasonable  cause 
standard,  Uiey  did  object  to  the  scope  of 
the  fatal  accident  provision,  in  which  all 
safety-sensitive  employees  on-duty  and 
present  in  the  vehicle  at  the  time  of  the 
accident,  as  well  as  mechanics,  must  be 
tested. 

Most  of  the  comments  on  who  should 
be  tested  stressed  the  difficulty  of 
testing  mechanics,  especially  when 
vehicle  maintenance  is  contracted  out. 
Some  flatly  stated  that  testing 
mechanics  in  nu^l  areas  was  not 
practical,  while  others  stated  that 
requiring  the  testing  of  mechanics  after 
an  accident  is  unreasonable.  While 
some  commenters  opposed  the  testing  of 
any  mechanics,  others  suggested  that  we 
include  only  certain  mechanics.  In  this 
connection,  one  commenter  suggested 
that  we  require  the  testing  only  of  those 
mechanics  who  have  maintained  the 
affected  vehicle  within  the  two  weeks 
before  the  accident  occvured.  Another 
commenter  made  the  same 
recommendation  but  suggested  that  only 
those  mechanics  who  maintained  the 
vehicle  two  days  before  the  accident  be 
tested. 

Although  most  comments  concerned 
the  testing  of  mechanics,  one 
commenter  also  suggested  that  we 
require  the  testing  of  drivers  only  if  they 
are  contributorily  negligent. 

Commenters  also  stressed  the 
difficulty  of  testing  employees  after  an 
accident.  They  cited  examples  of 
employees  leaving  the  scene  of  the 
accident,  or  police  or  hospital  personnel 
refusing  to  allow  the  employee  to  be 
tested  by  the  employer.  These 
commenters  contended  that  the  rule 
should  address  these  problems. 

FTA  Response.  FTA  in  its  final  rule 
has  developed  a  dual  post-accident 
testing  provision:  after  accidents 
involving  a  fatality,  and  after  accidents 
involving  bodily  injury  or  property 
damage.  The  Act  requires  us  to  mandate 
an  alcohol  test  whenever  someone  dies 
as  a  result  of  a  mass  transit  accident, 
and  we  thus  have  expressly  rejected  tht, 
adoption  of  a  probable  cause  standard  in 
such  cases.  Simply  put,  if  an  accident 
involving  a  fatality  has  occurred,  an 
alcohol  test  must  be  given  within  8 
hours  to  those  safety-sensitive 
employees  on-duty  in  the  vehicle  at  the 
time  of  the  accident. 


Other  employees'  conduct  may 
contribute  to  an  accident,  however.  For 
example,  if  two  trains  are  placed  on  the 
same  tra^k  and  collide,  the  performance 
of  safety-sensitive  duties  by  a  vehicle 
controller  could  have  contributed  to  the 
accident.  If  there  are  indications  that 
brake  failure  was  involved  in  a  bus 
accident,  and  the  vehicle's  brake  system 
was  maiiiiitained  a  brief  time  before  in 
the  garagi  by  an  identifiable  mechanic, 
the  perf(^hnance  of  that  mechanic  could 
have  cojfitributed  to  the  accident.  In 
situations  of  this  kind,  the  rule  directs 
the  employer  to  test  the  other  employee, 
but  only  if  the  employer  determines, 
based  on  the  best  information  available 
at  the  time,  that  the  other  employee's 
performance  could  have  contributed  to 
the  accident.  Implementing  this 
provision  rests  substantially  on  the  good 
judgment  of  the  employer.  For  example, 
if  the  performance  of  the  relevant  work 
by  a  mechanic  occurred  long  enough 
ago  (e.g.,  more  than  eight  hours  before 
a  test  could  be  administered)  that  a 
meaningful  test  could  not  be 
administered,  the  employer  would  not 
be  expected  to  administer  the  test.  If  the 
bus  was  recently  in  the  shop  only  for  an 
air  conditioning  repair,  there  would  be 
no  point  in  testing  a  mechanic  after  an 
accident  in  which  brake  failure  may 
have  been  involved. 

With  respect  to  non-fatal  accidents 
involving  road  surface  vehicles  (e.g., 
buses  and  vans),  a  covered  employee  on 
duty  in  the  vehicle  at  the  time  of  die 
accident  would  have  to  be  tested  if  the 
employee  had  received  a  citation  from 
a  law  enforcement  officer.  As  in  the  case 
of  fatal  accidents,  the  employer  would 
test  other  employees  if  the  employer 
determined,  based  on  the  best 
information  available  at  the  time,  that 
such  an  employee's  performance  could 
have  contributed  to  the  accident. 
Examples  of  such  a  test  could  include 
the  situation  of  the  mechanics 
mentioned  above  and  a  situation  in 
which  a  bus  driver  was  not  cited  by 
local  law  enforcement  personnel  but  the 
employer,  in  its  good  judgment, 
determined  that  the  driver's 
performance  could  have  contributed  to 
the  accident. 

With  respect  to  other  vehicles  (e.g., 
rail  vehicles),  the  employer  would  have 
to  test  covered  employees  on  duty  in  the 
vehicle  at  the  time  of  the  accident, 
unless  the  employer  determined,  based 
on  the  best  information  available  at  the 
time,  that  an  employee's  performance 
could  be  completely  discounted  as  a 
contributing  factor  in  the  accident.  This 
is  a  different  standard  than  in  the  case 
of  road  surface  vehicles,  because  there 
is  little  likelihood  of  an  on-the-spot  law 
enforcement  citation  to  the  operator  of 
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vehicles  like  rail  cars.  As  in  the  other 
post-accident  testing  situations,  the 
employer  could  make  a  judgment  to  test 
other  covered  employees,  if  the 
employer  concluded  that  their 
performance  could  have  contributed  to 
the  accident. 

After  an  accident  has  occurred,  an. 
employer — not  police  or  hospital 
personnel — must  test  affiicled 
employees  for  the  misuse  of  alcohoL 
The  rule  does  not  permit  a  waiver  of  the 
employer's  obligation  to  test  an 
employee  after  an  accident,  nor  does. it 
allows  an  employer  to  use  the  results  of 
laboratory  findings  of  an  edcohol  test 
administered  by  police,  for  law 
enforcement  piuposes,  or  hospital 
personnel  for  treatment  of  injury. 

Under  the  final  rule,,  however,,  an 
employee  may  be  taken  to  a  medical 
treatment  facility  immediately  after  an 
accident  without  being  tested  by  the 
employer.  An  employee  also  may  leave 
the  scene  of  an  acxudent,  without  being 
tested,,  so  long  as  he  remains  readily 
available  for  testing,  which  means  that 
the  employer  knows  the  whereabouts  of 
the  employee  until  he  is  tested  and  that 
the  employee  is  available  to  be  tested 
immediately  after  being  notified  by  the 
employer  and  within  8  hours  of  the 
accident.  Thus  an  employee  may  receive 
medical  attention  or  respond  to  police 
questions  or  seek  assistance  for  injured 
individuals. 

/.  RettoTi  taEkity/Fotlow-up' Testing: 

The  commits  concerning  these  two 
kinds  of  testing  focused  primarily  on  the 
roles  of  the  employer  and  the  Substance 
Abuse  Professional  CSAP).  The  NPRM 
proposed  authorizing  the  SAP  to 
determine  not  only  when  an  employee 
may  return  to  duty  after  testing  at  0.04 
or  greater,  but  also  hovt  many  follow-up 
tests  an  employee  should  take  and  for 
what  peiwd  of  timir 

Many  commenters.  ob  j^ded  to  the 
extern  of  authority  giiven  to  the  SAP 
under  tha  NFKM.  An.  employer,  not  the 
SAP,  should  d^ermine  ifaiul  wben.  an 
employee  may  resrunaasa&ty-sensitive 
function  after  testing  at  0.04  or  greater 
these  commenters  stated.  They  also 
coatendad  that  an  employer  should 
control  the  Ccxllcw-up  testing 
requirementSv  suck  a&  the  length  of  time 
an  employee  must  submit  ta  follow-up 
testing  and  the  number  oi  tests  the 
employee  must  take  annually. 

Other  commenteis  recommended  that 
the  final  rule  prescribe  ia  detail  the 
follow -up  testmg,Te(iuirements,  with 
several  offering  st^fflstiops.  Qne 
commenter  recomnaendftd.  that  the  rule 
require  60  mf>nt^h<  offblldw-up  testing, 
with.  12  tests  required  ia  the  first  year 
and  6  annuall];  thereafter.  Another 


commenter  recommended  60  months  of 
testing  with,  a  prescribed  number  ol  tests 
over  the  entire  60  month  period;,  another 
a  36  month  follow-up  period  with  6. 
tests  required  annually;  and  another  a 
24  month  follow-up  testing  period  with 
3  tests  required  the  first  year.  And. 
lastly,  one  commenter  stated  th£^  the 
rule  should  not  recommend  a  specific 
number  of  follow-up  tests  at  all. 

FTA  Response.  The  final  rule  retains 
the  authority  of  the  SAP.  In  making  this 
decision,  we  strove  to  balance  the  rights 
and  privacy  of  the  employee  against  the 
safety  of  the  traveling  public.  Because  of 
the  extensive  credentials  required  to  be 
an  SAP,  we  believe  that  they  are  most 

auaUfied  to  make  the  necessary 
ecisions  concerning  the  ability  of  an 
employee  to  return  to  his  or  her  safety- 
sensitive  piositioQ..  In  addition,  because 
studies  have  shown  that  the  relapse  rate 
is  highest  in  the  first  year  of  recovery, 
we  mandate  a  minimum  of  6  alcohol 
tests  during  that  time.  After  that  period, 
howevef,  we  believe  that  the  SAP 
should  determine  when  fbUow-up 
testing  should  end;  in  any  event,  it  must 
end  if  60  months  have  elapsed  from  the 
time  of  the  employee's  return  ta  duty. 
We  note  that  an  employer  may  require 
additional  foUow-up  testing  under  its 
own  authority.  It  is  important  to 
emphasize,  moreover,  that  during  the 
60-raonth  period  the  employee  remains 
separately  subject  to  random  testing  as 
well. 

/.  Treatment 

The  NPRM  proposed  that  any  covered 
employee  who  tested  at  OJOA  or  greater 
must  be  advised  by  his  employer  of  the 
resources  available  to  help  him  resolve 
problems  associated  with  alcohol 
misuse  and  be  evaluated  by  an.  SAP.  The 
NPRM  neither  authorized  nar 
prohibited  an  employer  firom 
discipliimig  or  discharging  an.  employee 
because  he  tested  at  O4O4  or  greater;  it 
simply  stated  that  the  employee  who 
tests  in  that  range  must  be  removed 
from  his  safety-sensitive  positioiu 

Several  comraenters  objiededto  our 
silence  on  this  issue. and  asked  us  to 
clarify  the  rule  by  specifLcally 
authorizing,  the  employer  to  take 
whatever  disciplinary  action  tha 
employer  deems  necessary.. 

The  remaining  commenters  addressed 
the  issue  of  rehabilitation.  Qne 
commenter  suggested  that  we  mandate 
rehabilitation:  and  troatmenL  Another 
commenter  recommended  that  the  final 
rule  require  reinstatement  iaadditioa  to 
rehafairlitation.  Yet  another  commenter 
stated  that  the  final  rule  should  not 
address  the  issue  of  rehebiJitatioiL. 
which  should  be  decided  by  the 
employer  and  the  union.  L^tly,  a 


commenter  stated  that  an  employer 
should  not  be  required  to  refer  an 
employee  to  an  SAP  when  the 
employer's  policy  is  to  discharge  any 
employee  who  tests  at  0.04  or  greater. 

FTA  Response.  FTA  has  retained  the 
language  iry  the  NPRM  on  this  issue.  We 
thus  remain  silent  on  whether  an 
employer  may  dismiss  or  disqualify  an 
employee  vfW  has  tested  at  0^04  or 
greater,  an  isfeue  best  decided  at  the 
local leveL  , 

Concerning  rehabilitation,  we  believe 
that  we  have  met  the  requirements  of 
the  Act,  which  state  that  the  rule  must 
provide  for  identification  and 
opportunity  for  treatment  of  employees 
who  are  determined  to  have  misused 
alcohoL  In  this  regard,  we  require  that 
an  employee  who  tests  at  Oi)4  or  greater 
be  evaluated  to  determine  whether  he 
needs  assistance.  Such  an  employee 
may  return  to  hb.  safety-sensitive 
position  ^er  he  has  properly  completed 
a  course  of  treatment  as.  determined  by 
an  SAP,  and  has  passed  a  cetum  to  duty 
alcohol  test 

If  an  employee  undergoes  treatment,,"! 
the  rule  does  not  address,  the  issue  of 
who  should  pay  for  it.  We  believe  that 
this  issue  should  be  decided  at  the  local 
level.  Nor  does  the  rule  deal  with  the 
issue  of  recidivism,  when  an  employee 
has  repeatedly  tested  at  0.04  or  greater 
and  has  repeatedly  been  referred  to 
treatment.  Again,  we  believe  that  issue 
should  be  decided  at  the.  local  leveL 
This  rule  requires  the  ranoval  of  a 
safety-sensitive  employee  from  a  safety 
position  if  the  employee  tests  at  0.04  or 
greater,  but  does  not  address 
employment  or  disciplinary  issues  in 
connection  with  such  action. 

K.  Training 

The  NPRM  proposed  that  supervisors, 
who  make  reasonable  suspicion 
determinations  receive  60  minutes  of 
training  on  the  physical,  behavioral,. and. 
performance  indicators  of  probable 
alcohol  misuse,  which  would  enable  the- 
supervisor  to  make  an  informed 
reasonable  suspicion  determination.  In 
addition,  the  NPRM  proposed  that  all 
safety-sensitive  employees  be  provided 
-educational  materials. about  the  effects 
of  alcohol  misuse  oni  health,  safety,  and 
the  work  environnaent. 

We  received  numerous,  comments,  on. 
this  issue.\nrtually  eRof  them  in  favor 
of  requiring  training,  al  least  Cbc 
supervisors.  For  empToyees,  most 
commenters  were  silent,  although  one 
favored  requiring  60  minutes  of  training 
and  ano{h€Hr  asfced  thaf  we  help  develop 
a  curriculum  for  a  general  educational 
program. 

Because  ahnost  all  of  the  eoiameQtet& 
were  in  Eovor  of  traitur^  for  supervisors*, 
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many  commenters  proposed  certain 
training  sj>ecifications.  Some 
commenters  proposed  a  combined  drug 
and  alcohol  training  program;  one 
commenter  specifically  recommended 
four  hours  of  combined  drug  and 
alcohol  training,  while  another  made 
the  same  recommendation  but  added  a 
one-hour  yearly  refresher  course. 

The  remaining  commenters  did  not 
specifically  recommend  that  the  drug 
and  alcohol  training  be  combined. 
Instead,  one  commenter  suggested  that 
supervisors  be  required  to  receive  four 
hours  of  training  and  that  the  class  size 
be  limited  to  four  individuals.  Other 
commenters  recommended  a  full  day  of 
training,  one  suggesting  that  supervisors 
should  be  certified  after  satisfactorily 
being  trained.  Lastly,  several 
commenters  stated  that  we  should 
require  interactive  training. 

FTA  Response.  FTA  believes  that 
training  will  greatly  improve  the 
efficacy  of  the  alcohol  misuse 
prevention  program,  and  we  agree  with 
the  commenters  who  favor  a  training 
requirement  for  supervisors.  We  note, 
however,  that  most  of  the  comments 
addressed  one  of  two  areas,  the  amount 
of  training  required  and  the  actual 
content  of  the  program  itself. 

Although  most  commenters 
recommended  that  we  increase  the 
amount  of  training  for  supervisors  who 
make  reasonable  suspicion 
determinations,  we  have  not  done  so  in 
the  final  rule.  We  believe  that  one  hour 
of  training  is  sufficient  to  train 
supervisors  who  may  make  reasonable 
suspicion  determinations  to  recognize 
the  signs  and  symptoms  of  alcohol 
misuse;  moreover, -an  employer  may,  at 
its  own  discretion,  choose  to  provide 
additional  training.  These  requirements 
are  one-time  only;  the  final  rule  does 
not  require  annual  or  recurring  training, 
although  an  employer  certainly  is  not 
prohibited  from  providing  any 
additional  training.  Moreover,  we  do 
allow  employers  to  combine  drug  and 
alcohol  training  providing  that  the 
minimum  time  requirements  are 
observed. 

Nor  does  the  final  rule  specify  the 
content  of  the  training  programs,  since 
an  employer  should  develop  a  program 
to  meet  its  own  needs.  We  believe  that 
it  would  be  inappropriate  for  the  rule  to 
specify  the  content  of  this  kind  of 
training  program.  The  employer  best 
knows  its  workforce  and  the  needs  of  its 
employees. 

L.  Management  Information  System 
(MIS]  Reporting  Requirement 

The  vast  majority  of  comments  on  this 
issue  concerned  the  State's  role  in 
record  collection.  Under  the  NPRM,  we 


proposed  to  require  States  to  collect  and 
forward  to  FTA  the  annual  reports 
prepared  by  their  subrecipients.  Because 
the  State  merely  "passes  through"  the 
Federal  grant  funds  to  a  subrecipient, 
most  commenters  believed  that  the  State 
should  not  be  responsible  for  ensuring 
the  accuracy  of  the  information 
collected,  nor  for  submitting  the  reports 
to  the  FTA  on  time.  In  fact,  one 
commenter  suggested  that  only  large 
employers  should  be  required  to  keep 
and  submit  detailed  information  on  test 
results. 

Some  States  focused  on  the  overlap 
between  this  NPRM  and  a  rulemaking 
required  under  section  28  o.f  the  FT  Act, 
which  requires  certain  States  to  oversee 
the  safety  of  certain  kinds  of  fixed 
guideways.  Some  commenters 
explained  that  they  would  not  be  able 
effectively  to  oversee  certain  fixed 
guideway  systems  unless  they  were 
given  access  to  the  records  generated 
under  this  rule. 

Finally,  some  commenters  asked  that 
we  provide  States  an  extra  60  days  from 
the  annual  February  15th  reporting  date. 

FTA  Response.  In  the  final  rule  we 
have  retained  the  requirement  that  a 
State  collect  and  submit  to  FTA  on 
behalf  of  its  subrecipients  the  data 
required  under  this  rule.  This 
requirement  is  consistent  with  the 
fundamental  legal  relationship  between 
FTA  and  the  direct  recipient  of  Federal 
funding,  which  in  some  instances  is  a 
State,  in  which  case  the  State  must 
collect  and  submit  the  annual  report 
required  under  this  rule  and  meet  the 
same  reporting  deadline  as  other 
recipients.  The  due  date  of  the  annual 
report  has  been  changed  to  March  15.  A 
State  must  collect  the  reports  prepared 
by  its  subrecipients  and  their 
contractors,  as  appropriate,  and  forward 
them  to  the  FTA. 

The  final  rule  includes  two  different 
reporting  forms,  FTA  Alcohol  Testing 
Management  Information  System  (MIS) 
Data  Collection  Form  (Appendix  B)  and 
FTA  Alcohol  Testing  Management 
Information  System  (MIS)  "EZ"  Data 
Collection  Form  (Appendix  C). 
Appendix  B  must  be  used  in  reporting 
all  alcohol  test  results  of  0.02  or  greater; 
Appendix  C  must  be  used  by  employers 
who  have  no  test  results  of  0.02  or 
greater  to  report. 

FTA  intends  to  combine  the  drug  and 
alcohol  regulations'  reporting  forms 
within  two  to  three  years  after 
implementation. 

We  appreciate  those  comments 
directing  our  attention  to  the  potential 
overlap  between  this  rule  and  the  State 
Safety  Oversight  NPRM  published  in  the 
Federal  Register  on  December  9,  1993  at 
FR  64856.  We  have  amended  those 


provisions  requiring  access  to  certain 
facilities  to  also  permit  access  by  State 
oversight  agency  officials  to  facilitate 
their  oversight  role  as  proposed  in  the 
State  Safety  Oversight  NPRM. 

M.  Implementation  Date 

The  NPRM  proposed  to  require 
compliance  with  this  rule  within  one 
year  of  publication  in  the  Federal 
Register  fot  large  employers  and  within 
two  years  for  States  and  small 
employei;s.  This  provision  contrasted 
with  implementation  pyeriods  proposed 
in  the  drug  NPRM,  which  were  six 
months  for  large  employers  and  one 
year  for  States  and  small  employers. 

Several  commenters  strongly  favored 
implementing  both  the  drug  and  the 
alcohol  rules  simultaneously.  Another 
commenter  recommended  that,  for 
budgeting  reasons,  FTA  key  the 
implementation  period  to  the  fiscal 
year. 

FTA  Response.  In  the  final  rule,  we 
have  decided  that  large  employers  must 
implement  their  alcohol  testing 
programs  on  January  1, 1995,  while 
small  employers  will  have  until  January 
1, 1996.  "This  is  consistent  with  the 
implementation  date  of  our  related  drug 
rule  and  will  ensure  that  the  MIS  annual 
report  data  collection  effort  will 
coincide  with  the  calendar  year. 

We  provide  small  employers 
additional  time  to  implement  their  rule 
because  they  may  find  it  necessary  to 
form  consortia.  Large  employers  in 
many  instances  already  have  experience 
in  testing  their  employees  for  alcohol 
misuse. 

We  further  note,  in  response  to 
several  inquiries,  that  the  rule  provides 
no  authority  for  employers  to  begin  its 
program  before  the  implementation 
dates  included  in  this  rule. 

N.  Combined  Drug  and  Alcohol  Rules 

Many  commenters  urged  us  to 
combine  the  drug  and  alcohol  NPRMs 
into  one  final  rule,  or,  in  the  alternative, 
to  combine  common  aspects  of  both 
rules,  such  as  the  training  and  reporting 
requirements. 

FTA  Response.  We  have  decided  not 
to  combine  the  drug  and  alcohol  testing 
rules  at  this  time  because  there  are 
significant  differences  between  them. 
For  instance,  the  random  rate  for  the  . 
two  rules  differ,  25  percent  for  alcohol 
and  50  percent  for  drugs.  Also,  the  time 
period  during  which  an  employee  may 
be  subject  to  random  testing  differs  in 
the  two  rules.  The  alcohol  rule  contains 
an  entire  subpart.  Prohibitions,  which 
specifies  when  an  employee  cannot  use 
alcohol.  In  contrast,  the  drug  rule 
contains  no  comparable  subpart  because 
prohibited  drugs  are  controlled 
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substances.  On  the  other  hand,  we  do 
allow  an  employer  to  combine  certain 
aspects  of  the  rules,  most  notably  the 
training  requirements.  In  addition,  we 
encourage  the  employer  to  formulate 
and  promulgate  one  policy  statement 
concerning  both  drugs  and  alcohol. 

O.  Indian  Tribal  Governments 

Several  commenters  have  asked  us  to  , 
clarify  the  applicability  of  the  rule  to 
Indian  tribal  governments  and  have 
suggested  that  we  preempt  Indian  tribal 
law.  Because  Indian  tribal  governments 
are  not  subject  to  State  law  or 
regulation,  these  commenters  are 
concerned  about  the  abiUty  of  a  State 
section  18  recipient  to  require  an  Indian 
tribal  government  subrecipient  to 
comply  with  this  regulation. 

FTA  Response.  As  a  general  matter, 
statutes  apply  to  Indian  Nations  or 
tribes  unless  (1)  the  law  touches 
exclusive  rights  of  self-goverance  in 
purely  intramural  matters;  (2)  the 
application  of  the  law  would  abrogate 
rights  guaranteed  by  Indian  treaties;  or 
(3)  there  is  proof  by  legislative  history 
or  some  other  means  that  Congress 
intended  the  law  not  to  apply  to  Indians 
on  their  reservations,  Donovan  v.  Coeur 
d'AIene  Tribal  Farm,  751  F.2d  1113, 
1116  (9th  Cir.  1985). 

In  this  regard,  there  is  no  legislative 
history  indicating  congressional  intent 
not  to  apply  the  Act  to  Indian  tribes.  We 
have  no  information,  moreover,  on  the 
issues  addressed  in  points  one  and  two. 
In  the  absence  of  any  such  information, 
we  conclude  that  the  Act  would 
preempt  Indian  tribal  law  but  of  course 
would  consider  any  arguments  to  the 
contrary  based  on  points  one  and  two. 

We  stress  that  compliance  with  the 
rule  is  a  condition  of  Federal  funding, 
which  means  that  an  Indian  tribal 
recipient  or  operator  would  have  to 
comply  with  this  rule  if  it  wanted  to 
receive  the  benefits  of  Federal  transit 
assistance.  On  the  other  hand,  should  a 
particular  Indian  tribe  object  to  drug  or 
alcohol  testing,  it  could  simply  choose 
not  to  receive  Federal  funding. 

P.  Waivers 

Several  commenters  have  asked  us  to 
waive  the  application  of  the  rule  to 
certain  categories  of  employers.  For 
instance,  one  commenter  recommended 
that  employers  With  less  than  16 
employees  be  excluded  from  complying 
with  the  rule.  Another  recommended 
that  any  section  18  recipient  certifying 
that  it  has  not  had  an  alcohol  or  drug 
related  accident  in  three  years  should  be 
exempted  from  the  rule. 

FTA  Response.  Language  in  a  report 
of  the  Senate  Committee  on  Commerce. 
Science,  and  Transportation 


accompanying  the  Act  addressed  the 
issue  of  FTA  granting  waivers  of  the 
rule  in  whole  or  in  part: 

The  Committee  is  aware  of  concerns  raised 
with  regard  to  the  difficulties  some  believe 
may  be  faced  by  small  transit  operations 
located  in  rural  areas  in  complying  with 
[FTA]  drug  and  alcohol  testing  requirements. 
If,  after  notice  and  opportunity  for  comment, 
the  Secretary  determines  that  a  waiver  for 
certain  operations  from  such  requirements 
would  not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe  operation  of 
rural  transit  conveyances,  the  committee 
would  not  object  to  a  waiver,  in  whole  or  in 
part,  of  the  application  of  regulations  issued 
pursuant  to  this  bill  with  regard  to  recipients 
of  funds  under  section  18  of  the  [Federal 
Transit  Act,  as  amended.].  S.  Rep.  No.  80, 
102d  Cong..  1st  Sess.  36  (1991). 

Notwithstanding  this  legislative 
history,  the  Act  itself  does  not 
specifically  authorize  the  FTA  to 
"waive"  particular  requirements  of  the 
rule.  Nonetheless,  we  believe  we  can 
implement  the  rule  in  such  a  way  that 
it  minimizes  burdens  on  small 
operators. 

In  this  regard,  we  have  adopted 
several  provisions  to  ease  the  rule's 
impact  on  small  operators.  Small 
operators,  which  includes  section  18 
rural  providers  and  smaller  recipients  of 
section  9  formula  funds — are  provided 
additional  time  to  comply  with  the  rule. 
We  have  also  exempted  from  the  rule 
mechanics  under  contract  to  or  with 
informal  agreements  with  a  section  18 
employer.  To  reduce  costs  and 
administrative  burdens  we  allow  and 
encourage  section  18  providers  to  join  a 
consortium  of  operators  to  comply  with 
the  rule. 

rV.  Section-by-Section  Analysis 

Subpart  A — General 
A.  Purpose.  (§654.1) 

This  section  explains  that  the  purpose 
of  the  rule  is  to  promote  safety  by 
requiring  a  recipient  to  establish  and 
implement  an  alcohol  testing  program  to 
detect  the  misuse  of  alcohol,  by  breath 
testing,  and  to  deter  the  misuse  of 
alcohol  by  educating  and  training 
safety-sensitive  employees  about  the 
safety  and  health  ramifications  of 
alcohol  misuse. 


B.  AppHcability.  (§654.3)  zIllThis 
section  describes  FTA's  jurisdiction 
over  recipients  and  covered  employees 
and  how  h  may  overlap  with  that  of 
other  modal  agencies;  whether  section 
16(b)C2)  recipients  must  comply  with 
this  rule;  the  efffect  of  the  rule  on  user- 
side  subsidies;  and  the  effect  of  the  rule 
on  those  l^o  may  no  longer  receive 
FTA  funding.  » 

1.  FTA  grant  programs  under  sections 
3,  9,  andJlS  and  the  Interstate  Transfer 
Program.  Under  the  section  3 
discretionary  grant  program,  FTA  funds 
three  categories  of  capital  projects:  the 
construction  of  new  rail  projects;  the 
improvement  and  maintenance  of 
existing  rail  and  other  fixed  guideway 
systems;  and  the  rehabilitation  of  bus 
systems.  Under  sections  9  and  18,  the 
formula  grant  programs,  FTA  funds  both 
capital,  and  operating  assistance  to 
specific  categories  of  recipients  that 
receive  Federal  funds  under  a  statutory 
formula  based  on  population, 
population  density,  and  other  factors. 
Generally,  urbanized  areas  receive 
section  9  funding  directly,  while 
nonurbanized  areas  receive  section  18 
funding  through  the  State. 

FTA  also  provides  funds  under  23 
U.S.C.  section  103(e)(4),  the  interstate 
transfer  program.  Under  this  program, 
FTA  provides  funding  to  States  and 
localities  for  capital  transit  projects  in 
lieu  of  nonessential  interstate  highway 
projects.  Hence,  recipients  of  these 
types  of  FTA  funding  may  be  States, 
transit  agencies,  or  other  kinds  of 
localities,  but  all  such  recipients  are 
public  entities. 

2.  FTA  jurisdiction.  FTA  is  a  Federal 
agency  that  makes  grants  of  Federal 
financial  assistance  under  various 
statutory  provisions.  Under  all  of  these 
provisions,  the-agency's  relationship  is 
with  the  direct  receiver  of  Federal 
financial  assistance,  the  recipient.  Such 
a  recipient  of  Federal  funds  must 
comply  with  a  variety  of  Federal 
requirements,  including  this  rule,  and 
enters  into  a  grant  agreement  with  the 
FTA  to  that  end.  After  accepting  a  grant 
from  the  FTA,  a  recipient  is  responsible 
for  ensuring  that  it,  or  any  entity  that  it 
uses  to  provide  mass  transportation 
services,  will  comply  with  all  relevant 
Federal  requirements. 

While  the  Act  requires  us  to  issue  this 
alcohol  testing  rule,  it  does  not  change 
the  fundamental  relationship  between 
FTA  and  a  direct  recipient  of  Federal 
financial  assistance.^ 

That  is,  FTA  does  not  directly 
regulate  covered  employees,  which 
means  that  FTA  has  no  authority  ' 
directly  to  deal  with  a  covered 
employee  under  any  circumstances. 
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Rather,  the  /let  outhonzes  FTA  to 
requke  a  recipient  to  implement  an 
alcohol  misuse  preventioa  program,  and 
it  is  the  recipient  that  is  responsible  for 
assuring  that  covered  employees  comply 
with  the  rule.  If  a  recipient  fails  to  do 
so,  FTA  will  withhold  Federal  binding. 

3.  Muld-modal  jurisdiction.  Ab 
discussed  below,  recipients  may  be 
regulated  by  another  DOT  modal  agency 
such  as  the  Federal  Railroad 
Administration  (FRA),  which  regulates 
railroads,  the  Federal  Highway 
Administration  {FHWA3,  which 
regulates  holders  of  Commercial 
Driver's  licenses  |CDL)  and  their 
employers,  or  the  United  States  Coast 
Guard,  whi<^  r^ulates  certain  vessels 
and  mariners. 

Both  FRA  and  FHW A  are  authorized 
under  the  Act  to  estabtish  an  alcohol 
testing  program  for  their  respective 
regulated  comiiiunitie&,  which  intdude 
some  FTA  recapients.  03051  Guard  has 
jurisdicti<Hi  over  manners  and  vessels, 
including  the  authcnty  lo  take  action 
against  a  seaman  based  on  alcohol 
intoxication. 

Coast  Guard's  regulated  community 
also  includes  some  FTA  recipients. 
Therefore,  to  clarify  the  jurisdiction 
between  FTA  and  other  DOT  agencies, 
we  have  reached  the  following 
agreements  with  the  relevant  agencies. 

a.  Fedeml  Railroad  Admmistmtion. 
The  FRA  regulates  railroads.  A  railroad 
is  defined  under  the  Federal  Railroad 
Safety  Act  of  1970  as  lajll  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  {1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation's  of  January  1, 1973,  and 
[2]  high  speed  ,ground  tran&port^on 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  diey  use  new 
technologies  cot  associated  with 
traditicmal  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  bib  not  connected  to 
the  general  railroad  system  of 
transportation. 
45  U.SG.  431ieMl988j. 

If  an  FTA  recipient  solely  operates  a 
commuter  rmlroad.  those  railibad 
operations  are  subject  lo  FRA's  alcohol 
rule.  Such  a  recipient  must  certify  to  the 
FTA  that  it  complies  with  FRA's  rule  as 
provided  for  under  §654.83  of  this  part. 
See  Appendix  A  for  the  certification 
such  a  recipient  must  execute. 

If  a  recipient  operates  a  railroad  as 
well  -as  other  mass  transit  services,  its 
railroad  operations  are  subiect  lo  FRA's 
rule  while  its  non-raUroad  mass  transit 
operations  are  subject  lo  the  FTA  rula 


b.  Federal  Highway  Admimstration. 
The  Act  authorizes  FiiWA  to  regulate 
intrastate  motor  carriers  and  specifically 
requires  it  to  issue  an  alcohol  rule 
which  applies  to  intrastate  as  well  as 
interstate  motor  carriers.  Thus,  to  avoid 
subjecting  recipients  who  are  also  motor 
carriers  to  two  different  rules,  FTA  and 
FHWA  have  agreed  that  these  recipients 
are  subject  only  to  FTA's  alcohol  rule.  . 

c  United  States  Coast  Guard.  K  a 
recipient  operates  a  ferry  boat  service,  it 
is  subject  to  both  FTA's  and  Coast 
Guard's  alcohol  misuse  regulations  with 
regard  to  'die  ferry  boat  service. 
Applicable  Coast  Guard  regulations  are 
located  in  33  CFR  part  95  and  46  CFR 
parts  4  and  16.  FTA  and  Coast  Guard 
agree,  however,  that  a  recipient  in 
compliance  with  FTA's  alcohol  misuse 
prevention  rule  will  also  prob*iy  "be  in 
compliance  with  the  relevant  Coast 
Guard  provisions. 

It  is  important  to  note  that  Coast 
Guard's  regulations  require  alcohol 
testing  in  only  one  situation,  when  there 
has  been  a  serious  marine  incident. 
Serious  marine  incidents  include  large 
oil  or  hazardous  substance  spills  and 
reportable  marine  casualties  whic3i 
result  in  (1)  One  or  more  deaths;  (2) 
serious  injuries;  {3)  damage  to  property 
in  excess  of  $100,000;  ^4)  loss  of  an 
inspected  vessel;  or  ^5)  loss  of  a  self- 
propelled  uninspected  vessel  over  100 
gross  tons. 

Under  Coast  Guard's  regulations,  a 
test  must  be  conducted  by  using  blood 
or  breath  specimens.  Use  of  an  FTA — 
required  EBT  -would  satisfy  the  Coast 
Guard  requirement.  Because  FTA  has 
defined  accident  more  broadly  fhan 
Coast  Guard,  an  FTA  recipient  who 
performs  a  post-accident  breath  test 
under  FTA's  rule  should  be  in 
compliance  with  Coast  Guard's  rule  as 
well. 

Coast  Guard  also  allows  employer  or 
law  enforcement  officer  to  direct 
reasonable  cause  testing  imder 
situations  specified  in  33  CFR  part  95. 
We  believe  that  this  provision 
represents  only  a  minor  difference  fi'om 
FTA's  rule. 

We  note  here  that  the  Coast  Guard  is 
authorized  to  take  certain  actions 
against  a  marine  employer  or  a  mariner. 
FTA's  rule  does  not  afiiect  Coast  Guard's 
authority  -or  requirements  in  any 
respect.  Consequently,  a  recipient  <lhat 
operates  a  ferry  i>oat  service  is  subjecl  to 
withholding  of  Federal  funding  if  it  is 
in  non-compliance  with  FTA's  rule,  and 
any  appropriate  action  if  it  is  in  non- 
compliance with  the  Coast  Guard  rule. 

4.  Covered  employees  of  recipients. 
As  noted  above,  FTA  does  not  directly 
regulate  employees  or  workers  who  are 
subject  to  the  provisions  of  this  rule 


through  action  of  their  employers.  This 
geDeial  proposition  is  not  true  of  FHWA 
and  the  Coast  Guard,  which  use 
licensing  i^dions  or  other  measures  to 
enforpe  their  safety  rules,  which  would 
include  their  alcohol  rules.  A  recipient's 
safety-sensitive  employees  thus  may  be 
subject  to  licensing  actions  of  these 
agencies,  .even  though  the  recipient  is 
r^ulaled  fcy  FTA  and  its  employees  are 
covered  6i!ily  by  FTA's  aloohol 
regidatious.  For  example,  a  CDL  holder 
employed  by  an  FTA  recipient  remains 
suited  to  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  and  the 
consequences  that  attach  to  a  violation 
of  it:  For  example,  a  CDL  holder 
convicted  of  driving  under  the  influence 
of  drugs  or  alcohol  may  have  his  or  her 
Commercial  Driver's  License  suspended 
or  revoked.  Similariy,  the  Coast  Guard 
is  authorized  to  revoke  a  Hcense. 
certificate,  or  document  of  a  marine 
emplojpee^undra  certain  circumstances. 
Coast  Guard's  relevant  provisions 
specifying  the  rights  and  responsibitities 
oiSf  marine  employees  are  located  in  46 
CFR  parts  4.  5,  and  16  and  33  CFR  part 
95. 

,  5.  Section  lS(bM2j  recipients.  Some 
entities  receive  funding  under  set^on 
16(bK2)  of  the  Fl'  Act,  which  provides 
capital  assistance,  through  a  State,  to 
organizations  that  provide  specialized 
transportation  services  to  elderly 
persons  and  persons  with  disabilities. 

While  some  commenteis  su^ested 
that  we  cover  section  16(bM2j  recipients 
under  the  rule,  we  do  not  do  so,  noting 
that  the  Ad  references  recipients  of 
funds  under  sections  3,  9,  or  16  of  the 
FT  Act  or  section  103{e)(43  of  title  23  of 
the  LLS.  Coda,  but  not  section  16.  Note, 
however,  that  a  section  16(bj(2j 
recipient  may  be  covered  by  the  alcohol 
regulation  published  by  the  FHWA 
elsewhere  in  today's  Federal  tbe^ster. 

6-  User-side  sub^dies.  A  user-side 
subsidy  refers  to  the  practioe  x>f 
providing  passengers  publicly 
subsidized  script  or  vouchers,  which  the 
passenger  then  uses  to  pay  for 
transportation  from  a  private  carrier 
such  as  a  taxicab  company.  In  essence, 
a  recipient  provides  transportation 
services  indirectly  through  such 
subsidies. 

The  reguIatioQ  ^plies  to  certain 
redpients  of  FTA  fimding,  and  to  transit 
operators  providing  service  under 
contrad  at  other  arrangements  with 
those  recipients.  To  the  extent  that  a 
taxi  operator  does  not  provide  service 
under  an  arrangement  with  an  FTA 
redpient,  ^t  is  chosen  at  random  by 
the  passenger,  it  would  not  be  subjed  to 
the  rule.  If,  however,  the  taxicab 
company  or  private  operator  does 
provide  service  under  en  arrangement 
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with  an  FTA  recipient,  it  is  covered  by 
the  rule  as  a  contractor,  as  defined  by 
the  rule.  In  such  cases,  the  taxi  company 
may  wish  to  designate  only  certain 
drivers  to  provide  such  service,  in 
which  case  only  those  designated 
drivers  would  be  subject  to  the  rule's 
alcohol  testing  program. 

7.  Continuing  Federal  interest.  Not  all 
recipients  receive  a  Federal  grant  or 
grants  for  capital  or  operating  assistance 
each  year  under  the  formula  or 
discretionary  programs.  Some  may 
receive  capital  assistance  only  when 
they  need  to  purchase  equipment  or 
construct  or  repair  a  facility,  which 
could  occur  once  every  few  years. 
Indeed,  there  may  be  a  recipient  that 
receives  a  capital  grant  just  once  over  a 
five  or  ten  year  period.  It  is  important 
to  emphasize  in  these  cases  that  once  a 
recipient  has  received  an  FTA  capital 
grant  after  the  effective  date  of  this  rule 
and  has  therefore  agreed  to  comply  with 
the  rule,  it  must  continue  to  comply 
with  the  rule  (and  other  Federal 
requirements)  during  the  useful  life  of 
the  equipment  or  facility  funded  under 
the  grant.  In  short,' this  rule  remains  in 
effect  so  long  as  the  grant-acquired 
assets  and  related  grant  obligations 
remain  in  effect,  and  is  not  contingent 
upon  a  recipient  receiving  Federal  funds 
each  year. 

This  is  not  the  case  with  operating 
assistance,  however,  which  essentially 
is  "used  up"  each  year  and  is  not 
considered  to  have  a  useful  life  beyond 
any  given  year.  Thus  in  the  event  a 
recipient  receives  an  operating 
assistance  grant  just  once  (and  has  not 
separately  received  a  capital  grant),  it 
would  only  have  to  comply  with  this 
rule  for  that  one  year.  This  is  probably 
a  hypothetical  example,  however,  since 
most  recipients  receive  operating 
assistance  on  an  aimual  basis,  while 
others  receive  capital  funding  at  some 
point,  in  which  case  they  would  have  to 
comply  with  the  rule  over  the  life  of  the 
grant-acquired  asset. 

D.  Alcohol  Testing  Procedures.  (§  654.5) 

This  section  mandates  compliance 
with  the  alcohol  testing  procedures  in 
49  CFR  part  40.  a  separate  rulemaking 
document  published  elsewhere  in 
today's  issue  of'the  Federal  Register. 

E.  Definitions.  (§654.7) 

1.  Accident.  An  accident  may  trigger 
a  post-accident  alcohol  test,  and  is 
defined  as  an  incident  in  which  a 
person  has  died  or  i$  treated  at  a 
medical  facility  or  when  there  has  been 
property  damage  resulting  in  the  towing 
of  a  vehicle  or  tbe  removal  of  a  transit 
vehicle  from  revenue  service. 


For  accidents  not  involving  a  fatality, 
we  have  created  two  categories  of 
vehicles.  The  first  is  for  "road  surface" 
vehicles,  including  buses,  vans, 
automobiles,  and  electric  buses.  For  this 
category,  an  accident  is  an  occurrence 
resulting  in  a  vehicle — either  a  mass 
transit  vehicle  or  another  vehicle — 
suffering  disabling  damage  and  having 
to  be  towed  away.  This  definition 
parallels  that  used  by  FHWA  for 
commercial  motor  vehicle  accidents,  > 
and  includes  language  drawn  firom 
FHWA's  regulations  specifying  what 
kind  of  damage  is  viewed  as  disabling. 

The  second  category  includes  rail 
cars,  trolley  buses  and  trolley  cars,  and 
vessels.  This  category  would  also 
include  other  kinds  of  transit 
conveyances  operated  by  FTA 
recipients,  such  as  people  movers, 
inclines,  and  monorails.  An  accident  is 
deemed  to  occur  to  such  a  vehicle  when 
the  occurrence  results  in  the  vehicle 
being  removed  from  revenue  service. 
FTA  views  an  accident  happening  when 
the  vehicle  is  not  operating  in  revenue 
service  (e.g..  an  accident  that  occurs  in 
a  rail  yard)  as  falling  within  this 
definition  if  it  results  in  damage  that 
would  result  in  a  comparable  vehicle 
being  withdrawn  from  revenue  service 
or  results  in  a  delay  in  the  vehicle  being 
returned  to  revenue  service. 

2.  Administrator.  Administrator 
means  the  Administrator  of  the  Federal 
Transit  Administration  or  the 
Administrator's  designee. 

3.  Alcohol.  For  a  general  discussion  of 
this  definition,  see  the  common 
preamble  and  the  preamble  to  part  40 
issued  by  the  Office  of  the  Secretary, 
published  elsewhere  in  today's  Federal 
Register. 

4.  Alcohol  concentration.  For  a 
general  discussion  of  this  definition,  see 
the  common  preamble  and  the  preamblt 
to  part  40  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today's  Federal  Register. 

5.  Alcohol  use.  For  a  general 
discussion  of  this  definition,  see  the 
common  preamble  and  the  preamble  to 
part  40  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today's  Federal  Roister. 

6.  Certification.  This  definition 
describes  the  statement  that  must  be 
executed  by  the  recipient. 

7.  Confirmation  test.  For  a  general 
discussion  of  this  definition,  see  the 
preamble  accompanying  part  40  of  this 
titte.  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today's  Federal  Register. 

8.  Consortium.  This  definition 
describes  an  arrangement  in  which 
employers  place  their  safety-sensitive 


employees  in  a  pool  with  the  safety- 
sensitive  employees  of  other  employers. 
Any  employer  subject  to  any  DOT 
agency  Bjlcohol  misuse  regulation  may 
join  a  consortium  for  the  purpose  of 
complying  with  the  rule.  It  may  be 
particularly  advantageous  for  smaller 
entities  to  join  a  consortium  and  thereby 
limit  co^ts  and  administrative  burdens. 

9.  CoAiractor.  This  definition  covers  a 
broad  range  of  arrangements  between  an 
FTA  recipient  and  those  carrying  out 
service^for  it  and  includes  not  only 
written  and  oral  commitments  in  which 
both  parties  agree  to  specific  terms  and 
conditions  but  informal  arrangements  as 
well.  An  informal  arrangement 
essentially  is  any  ongoing  relationship 
between  two  parties.  Hence,  repeatedly 
doing  business  with  another  entity 
would  come  within  the  meaning  of  a 
contractual  arrangement  under  the  rule. 

10.  Covered  employee.  This  definition 
describes -who  is  subject  to  the  rule. 
Only  safety-sensitive  employees  that 
work  for  a  recipient  or  any  entity 
performing  a  mass  transit  function  on 
behalf  of  a  recipient  are  covered  by  the 
rule,  except  for  contract  mechanics  for 
small  operators,  which  are  not  covered. 

11.  DOT.  The  abbreviation  DOT 
stands  for  the  United  States  Department 
of  Transportation. 

12.  DOT  agency.  DOT  contains  several 
operating  agencies,  five  of  which  are 
issuing  alcohol  misuse  prevention  rules 
in  today's  issue  of  the  Federal  Register. 
Those  agencies  are:  FHWA  (49  CFR  part 
350),  FRA  (49  CFR  part  219).  FAA  (14 
CFR  part  61),  and  RSPA  (49  CFR  part 
654). 

13.  Employer.  This  definition  applies 
to  entities  that  must  implement  an 
alcohol  misuse  rule.  It  includes 
recipients  and  other  entities  that 
provide  mass  transit  service  or  perform 
a  safety-sensitive  function  for  a 
recipient.  It  includes  subrecipients. 
operators,  contractors,  and  consortia. 

14.  FTA.  FTA  is  the  abbreviation  for 
the  Federal  Transit  Administration. 

15.  Large  operator.  A  large  operator  is 
a  transit  provider  primarily  operating  in 
an  area  of  200,000  or  more  in 
population. 

16.  Performing  (a  safety-sensitive 
function).  For  a  general  discussion  of 
this  definition,  see  the  common 
preamble  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today's  Federal  Register. 

17.  Railroad.  This  definition  is  ton. 
the  Railroad  Safety  Act  of  1970  and  is 
used  in  the  rule  to  distinguish  FTA's 
jurisdiction  from  FRA's.  Basically,  FRA 
has  jurisdiction  over  any  form  of 
transportation  that  runs  on  rails  and  is 
connected  to  the  general  railroad 
system.  FTA  thus  has  jurisdiction  over 
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all  self-contained  forms  of  mass 
transportation  that  run  on  rails,  so  long 
as  those  systems  receive  Federal 
funding  from  the  FTA  under  sections  3, 
9,  or  IB  of  the  FT  Act  or  section 
103{e){43  of  title  23  of  the  U.S.  Code. 

18.  Recipient.  HiisKiefimtion,  based 
on  the  Act,  defines  a  recipient  as  an 
entity  receiving  Federal  financial 
assistance  directly  from  the  FTA  under 
section  3, 9,  or  18of  theFT  Act  or 
section  103(eM43  of  title  23  of  the  U.S. 
Code. 

19.  Befuse  to  submit.  For  a  general 
discussion  of  this  definition,  see  the 
common  preamble  as  well  as  part  40  of 
this  title.  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs.,"*  published  elsewhere  in 
today's  Federal  Register. 

2G.  Safety-sensitive  function.  This 
definition  determines  which  categories 
of  employees  are  subject  to  the  role. 
Because  eadi  recipient  uses  its  own 
terminology,  we  teve  decided  to  define 
safety-sensitive  based  on  the  function 
performed  instead  of  Usting  specific  ^ob 
categories.  Each  employer  must  decide 
for  itself  whether  a  particuiar  enpioyee 
f>erformB  any  of  the  functions  listed  in 
this  definition. 

The  definition  lists  five  categories  of 
safety-sensitive  functions.  The  list  itself 
is  exclusive,  which  means  that  either  an 
employee  performs  a  safety-sensitive 
function  listed  in  a  category  or  «he  does 
not.  An  employer  may  not  add  any 
category  to  the  hst  Tinless  it  widies  to 
test  those  additional  employees 
separately  under  its  own  authority. 

The  first  category  is  operating  a 
revenue  service  vehicle,  whether  or  not 
the  vehicle  is  in  service.  In  short,  an 
employee  who  operates  a  revenue 
service  vehicle  for  any  purpose 
whatsoever  is  e  safety-sensitive 
employee  and  is  subject  to  the  rule. 

The  second  category  is  opa'ating  a 
nonrevenue  service  ■vehicle  when 
required  to  he  operated  by  a  holder  of 
a  CDL.  The  third  category  is  controlling 
dispatch  or  movement  of  a  revenue 
^rvice  vehicle  or  equipment  used  in 
revenue  service. 

The  fourth  category  is  maintaining  a 
revenue  service  vehide  unless  "die 
recipient  receives  section  18  funding 
and  contracts  out  sudi  services. 
Maintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operational.  It  does  not  include  cleaning 
either  the  interior  or  the  exteriorof  the 
vehicle  or  transit  facility.  This  category 
specifically  excludes  only  the 
eraploj'ees  of  a  contractor  or  odier  entity 
who  maintains  revenue  service  vehicles 
for  section  18  recipients.  Hence,  all 


other  ^nployees  who  maintain  revenue 
service  vehicles  whether  by  contract  or 
otherwise  are  safety-sensitive 
employees. 

The  fifth  category  is  carrying  a  firearm 
for  security  purposes,  A  security  guard 
who  does  not  carry  a  firearm  is 
excluded  from  this  category,  and  is  not 
a  safety-sensitive  employee. 

We  note  that  supervisors  are  inclitded 
in  this  definition  so  long  as  the 
supervisor  p^orms  or  tiie  supervisor's 
job  description  includes  the 
performance  of  any  of  the  functions 
listed  in  categories  1  through  5, 

21.  Screening  test.  Fore  general 
discussion  of  Ais  definition  f  SCO  the 
preamble  accompanying  Part  40  of  this 
title.  Procedures  for  Transportation 
Workplace  I>rug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today's  Federal  Register. 

22.  SmoU  operator.  A  small  operator 
is  a  recipient  operating  primarily  in  an 
area  of  less  than  200,000  in  population. 

23.  Substance  abuse  pmfessioaai.  For 
a  general  discussion  of  this  definition 
see  the  common  preamble  published  by 
the  Office  of  the  Secretary  ,  published 
elsewhere  in  today's  Federal  Hegister. 

24.  Vehide.  This  definition  ii^  types 
of  v^iicdes  used  in  mass  tzansportation. 
or  whic3i  may  be  involved  in  acd dents 
with  such  vehicles.  Because  mass  transit 
encompasses  travel  by  bus,  van,  ferry 
boat,  and  rail,  the  list  is  meant  to  be 
very  broad ,  covering  every  type  of 
conveyance  used  to  provide  mass  transit 
(including  such  things  as  people  movers 
and  inclines^.  The  term  "mass  traitsit 
vehicle"  is  used  to  distinguish  vehicles 
actually  used  for  transit  purposes  from 
those  used  by  the  general  public. 

25.  Violation  rate.  For  a  general 
discussion  of  this  definition,  please  see 
the  common  preamhle  issued  by  the 
Office  of  the  Secretary,  published 
elsewhere  in  today's  Federal  Re^ster. 

F.  Preemption  of  State  and  Local  Laws, 
(§654.9). 

The  Act  provides  that  this  rule 
preempts  any  inconsistent  State  or  local 
law,  ordinance,  rule,  regulation, 
standard,  or  order. 

Consistent  vdth  long-standing 
Department-wide  interpretation  of  this 
type  of  preemption  language,  the 
regulation  specifies  that  "inconastent 
with"  means  that  the  regulation: 

[1}  Preempts  a  State  or  local ' 
requirement  if  oonqsGance  with  d*e 
local  requirement  and  the  FTA 
regulation  is  not  possible-,  or 

(2)  Preempts  a  State  or  local 
requirement  if  compliance  with  the 
local  requirement  is  an  o^jstacle  to 
accomplishing  the  provisions  of  the 
FTA  regulation. 


On  the  other  hand,  neither  the  statute 
nor  the  regulation  preempts  State 
criminal  laws  that  impose  sanctions  for 
reckless  cpnduct. 

G.  Other  Requirements  Imposed  by  an 
Employer.  {§654.11) 

An  employer  may  impose  other 
requirements  in  addition  to  those 
imposed^hy  this  rule  if  those  additional 
requiremerits  do  not  conflict  or  interfere 
wdth  the  requirements  of  this  rule.  For 
exainple/an  employer  may  require  a 
supervisor  to  be  trained  for  two  hours 
instead  of  one,  or  an  employer  may 
provide  training  for  employees. 

H.  Requirement  for  Notice.  {§654.13? 

This  section  requires  an  employer  to 
notify  an  employee  that  the  employee  is 
being  tested  under  Federal  law.  This 
section  specifically  bars  an  employer 
fipom  misrepresenting  a  test  conducted 
under  its  own  authority  as  a  test 
mandated  hy  Federal  law. 

I.  Starting  Date  for  Alcohol  Testing 
Programs.  (§654.151 

This  section  states  the 
implementation  date  for  laige  operators^ 
States,  and  small  operatDrs.1 

Subpart  B — Prohibitions 

This  subpart  identifies  the  acts 
prohibited  by  the  rule.  Although  the 
rule  text  adc&esses  the  employer, 
betlieve  these  sections  are  best 
understood  if  they  are  directed  to  the 
employee. 

A.  Alcohol  Concentration,  (§654.21j 

This  section  sets  the  alcohol 
concentration  level  prohibited  by  ^be 
rule  at  C. 04.  A  covered  employee  may 
not  perform  a  safety-sensitive  function 
when  his  or  her  alcohol  concentration 
level  is  at  0.04  or  greater. 

B.  On-duty  Use,  (§654.23) 

Tills  section  prohibits  a  <x>vered 
employee  from  consuming  alcohol 
while  performing  a  safety-sraisitive 
fiinction. 

C.  Pre-duty  Use.  (§654,25) 

Paragraph  (a)  profa^its  employees 
from  consuming  aictAol  four  hours 
before  performing  a  safi^y-rsensitrTO 
function. 

For  on-call  employees,  the  employer 
must  prohibit  a  covered  employee  from 
using  alcohol  within  four  hours  of 
performing  a  safety-sensitive  function, 
and  must  establish  a  procedure  that 
alio  ws  an  employee  to;  (l|  Say  he  has 
used  alcohol  and  (2)  indicate  whethsr 
he  is  able  to  perform  his  safety -seaisitiTO 
funtaion.  If  the  employee  believes  he  is 
not  capable  of  performing  his  safety- 
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sensitive  function,  the  employer  shall 
excuse  the  employee  from  doing  so.  If, 
however,  the  employee  believes  he  is 
capable  of  performing  a  safety-sensitive 
function,  the  employer  shall  test  the 
employee  and  shall  permit  the 
employee  to  perform  a  safety-sensitive 
function  if  his  alcohol  concentration 
level  measures  less  than  0.02.  If  an 
employee's  alcohol  concentration  level 
measures  at  0.02  or  greater  but  less  than 
0.04,  the  employer  may  allow  the 
employee  to  perform  his  safety'sensitive 
function  only  if  he  is  retested  and  his 
alcohol  concentration  level  measures 
less  than  0.02.  If  an  employee  is  not 
retested,  he  must  wait  until  eight  hours 
has  elapsed  before  resuming  the 
performance  of  a  safety-sensitive 
function. 

To  encourage  employees  to  admit  that 
they  have  consumed  alcohol,  they  shall 
not  be  subject  to  the  consequences 
specified  in  subpart  E.  If,  however,  an 
on-call  employee  does  not  indicate  that 
she  has  consumed  alcohol  and  exhibits 
signs  of  alcohol  misuse,  she  may  be 
subject  to  reasonable  suspicion  testing. 
If  the  test  indicates  an  alcohol 
concentration  level  at  0.04  or  greater  she 
would  be  subject  to  the  consequences  of 
violating  this  rule. 

D.  Use  Following  an  Accident. 
(§654.27) 

This  section  prohibits  an  employee 
from  consuming  alcohol  after  an 
accident  until  she  has  been  te^ed,  eight 
hours  have  elapsed,  or  if  an  employee's 
conduct  is  completely  discounted  as  a 
contributing  factor  to  the  accident  In 
the  case  of  fatal  accidents,  the  covered 
employee  on  duty  in  the  vehicle  at  the 
time  of  the  accident  must  refrain  from 
drinking  for  eight  hours  or  until  she  has 
been  tested,  whichever  occurs  first. 

E.  Refusal  to  Submit  to  a  Required 
Alcohol  Test.  (§654.29) 

If  an  employee  refuses  to  submit  to  a 
random,  post-acddent,  reasonable 
suspicion, -or  follow-up  test,  he  is 
treated  as  if  he  tested  at  0.04  or  greater 
and  subjected  to  the  consequences 
established  in  subpart  E. 

Subpart  C — Tests  Required 

A.  Pre-employment  Testing.  (§  654.31) 

This  section  requires  an  employer  to 
administer  a  pre-employment  alcohol 
test  to  applicants  and  employees 
transferring  from  a  nonsafety-sensitive 
position  to  a  safety-sensitive  position. 

This  section,  however,  does  not 
preclude  an  employer  from  hiring  an 
applicant  before  the  administration  of 
an  alcohol  test.  Nor  does  this  section 
preclude  an  employer  from  hiring  an 
applicant  who  has  taken  an  alcohol  test 


indicating  an  alcohol  coiKientration 
level  of  0.04  or  greater.  It  states  that 
before  an  employee  performs  a  safety- 
sensitive  function,  an  employee  must 
take  an  alcohol  test  with  a  result 
indicating  an  alcohol  concentration 
level  less  than  0.04. 

This  section  also  applies  to  current 
employees  transferring  from  a 
nonsafety-sensitive  position  to  a  safety- 
sensitive  position.  Similarly  to  an 
applicant,  the  transferee  must  take  an 
alcohol  test  prior  to  the  first  time  she 
performs  a  safety-sensitive  function 
with  a  result  indicating  an  alcohol 
concentration  level  less  than  0.04. 

If  an  apphc£int's  or  a  transferee's 
alcohol  concentration  level  measures  at 
0.02  or  greater  but  less  than  0.04.  they 
cannot  perfotm  a  safety^ensitive 
function  until  their  alcohol 
concentration  level  measures  less  than 
0.02.  The  employer,  therefore,  may  opt 
to  retest  them  until  their  alcohol 
concentration  level  measiu^  less  than 
0.02  or  not  to  allow  them  to  perform  a 
safety-sensitive  function  for  eight  hours. 

Paragraph  (b)  of  this  section  allows 
the  employer  to  waive,  under  very 
limited  circumstances,  the 
administration  of  a  pre-employment 
test.  A  test  may  be  waived  when  (1)  the. 
applicant  or  transferee  has  been  tested 
within  the  previous  six  months  under 
the  requirements  of  another  DOT 
agency's  alcohol  -misuse  prevention 
rule;  and  (2)  the  employer  ensures  that 
no  prior  employer  has  knowledge  or 
records  of  an  employee's  violation  of  an 
alcohol  misuse  rule  within  the  previous 
six  months.  This  section  requires  an 
employer  to  contact  prior  employers 
seeking  this  information. 

If  an  employer  does  not  wish  to  seek 
this  information,  it  may  choose  to 
administer  a  pre-employment  test. 

B.  Post-acddent  Testing.  (§  654.33) 

This  section  requires  a  test  after  an 
accident  has  occurred,  and  establishes 
two  categories  of  accidents,  fatal  and 
nonfatal.  Nonfatal  accidents  are  treated 
differently  depending  on  the  type  of 
transit  vehicle  involved.  For  a  more 
complete  description  of  the  ways  in 
which  different  kinds  of  accidents  are 
treated,  please  refer  to  the  discussion  of 
post-accident  testing  in  the  portion  of 
the  preamble  that  responds  to 
comments. 

The  rule  requires  an  employer  to  test 
the  appropriate  covered  employees  as 
soon  as  possible,  but  within  8  hours  of 
the  accident. 

The  rule  also  requires  an  employer  to 
require  an  employee  to  remain  readily 
available  for  testing;  if  the  employee 
does  not  do  so,  the  employer  can  treat 
such  behavior  as  refusing  to  submit  to 


an  alcohol  test.  Remaining  readily 
available  means  that  the  employer 
knows  th0  whereabouts  of  the  employee 
and  must  Conduct  the  test  as  soon  as 
practicable  but  vrithin  8  hours  of  the 
accident. 

Thi& section  allows  an  employee  to 
seek  niedical  attention,  assist  injured 
individuals,  or  obtain  assistance  in 
dealing  with  the  accident  if  necessary 
before  being  tested  for  misusing  alcohol. 

C.  Randoip  Testing.  (§  654.35) 

The  rule  requires  an  employer  to 
randomly  test  covered  employees  for  the 
misuse  of  alcohol.  The  testing  must 
truly  be  raiKiom,  which  means  that  it  is 
random  with  respect  to  the  person 
tested  and  the  predictability  of  the 
actual  administration  of  the  test. 

An  employer  cannot  use  an 
employee's  name  in  a  random  selection 
pool.  Rather,  an  employer  must  identify 
eadi  covered  employee  by  a  unique 
number,  such  as  a  social  security  or  a  . 
payroll  identification  number,  which  is 
entered  into  a  pool  from  which  the 
selection  is  made.  Each  covered 
employee  must  have  an  equal  chance  of 
being  tested.  Once  a  covered  employee 
is  selected  and  tested,  their  ' 
identification  number  is  reentered  into 
the  pool  so  that  they  will  have  an  equal 
chance  of  being  tested  the  next  time  the 
employer  conducts  random  testing. 

An  employer  must  test  randomly 
throughout  the  calendar  year.  Testing 
must  be  unannounced  and  occur  on  a 
reasonable  basis  throughout  the  entire 
calendar  year.  Random  tests  must  be 
conducted  in  an  unpredictable  fashion. 
For  example,  an  employer  may  not 
conduct  random  tests  only  on  a  Monday 
or  only  at  the  beginning  of  a  shift. 
Further,  once  an  employee  is  notified  of 
his  selection  for  a  random  test,  he  must 
report  (or  be  escorted)  immediately  to 
the  collection  site. 

This  section  also  describes  the 
random  alcohol  testing  rate  which  is 
based  on  the  number  of  test  results 
indicating  an  alcohol  concentration  of 
0.04  or  greater  in  the  transit  industry 
and  thus  may  be  decreased  or  increased 
on  the  basis  of  data  made  available  to 
FTA.  The  rule  requires  employers  to 
randomly  test  at  a  minimum  annual  rate 
of  25  percent,  which  means  that  the 
number  of  tests  to  be  administered 
during  a  year  must  be  equal  to  25 
percent  of  the  number  of  employees  in 
the  selection  pool.  Based  on  the  data 
FTA  receives,  however,  the  rate  may  be 
lowered  to  10  percent  if  the  positive 
random  alcohol  rate  of  the  transit 
industry  is  less  than  0.5  percent  per  year 
for  two  consecutive  years.  If  the  rate  is 
lowered,  it  may  subsequently  be 
increased  to  50  percent  if  the  transit 
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industry  positive  random  alcohol  rate  is 
equal  to  or  greater  than  one  percent  for 
one  year.  FTA  will  publish  a  Notice  in 
the  Federal  Register  annually 
announcing  the  random  alcohol  testing 
rate.  We  emphasize  that  the  rate  is 
calculated  and  implemented  industry- 
wide, and  not  on  the  basis  of  any 
individual  employer's  rate. 

For  comphance  purposes,  it  is 
important  to  note  that  in  calculating  its 
positive  random  alcohol  testing  results 
an  employer  must  include  a  refusal  to 
submit  to  a  test  as  an  alcohol  test  result 
of  0.02  or  greater. 

This  section  establishes  definite 
periods  of  time  an  employee  may  be 
randomly  tested  for  alcohol,  just  before, 
during,  and  just  after  performing  a 
safety-sensitive  function. 

D.  Reasonable  Suspicion  Testing. 
(§  654.37) 

This  section  establishes  testing  based 
on  reasonable  suspicion  that  an 
employee  has  misused  alcohol  and 
establishes  the  standard  the  employer 
must  use  in  determining  whether  to 
conduct  such  a  test.  First,  a  supervisor, 
trained  in  detecting  the  signs  and 
symptoms  of  alcohol  misuse  must 
observe  the  employee's  appearance, 
behavior,  speedi,  and  body  odors  for 
signs  of  alcohol  misuse.  Then  the 
trained  supervisor  determines,  based  on 
specific,  contemporaneous,  and 
articulable  observations,  whether  the 
employee  must  take  a  reasonable 
suspicion  alcohol  test. 

Tnis  standard  precludes  the  use  of 
long  term  indicators  of^lcohol  misuse 
such  as  absenteeism,  tardiness, 
occupational  injuries,  or  moving  traffic 
br  operating  rule  violations  as  a  basis  for 
a  reasonable  suspicion  determination. 

Although  the  observation  and 
determination  must  be  made  by  a 
supervisor  trained  in  the  signs  and 
symptoms  of  alcohol  misuse,  this 
standard  does  not  preclude  the  use  of 
observations  made  by  third  parties  such 
as  passengers.  Should  a  passenger 
believe,  however,  that  an  employee  has 
misnsed  alcohol,  a  trained  supervisor 
should  observe  the  employee  first  hand 
and  decide  whether  a  reasonable 
suspicion  test  is  warranted. 

This  sectioij  limits  the  period  of  time 
the  trained  supervisor  may  observe  the 
employee  for  signs  and  symptoms  of 
alcohol  misuse  to  just  before,  during,  or 
just  after  the  employee  performs  a 
safety-sensitive  function  and  limits  the 
time  frame  for  the  employer  to  decide 
that  a  reasonable  suspicion  alcohol  test 
is  necessary  to  these  time  periods  as 
well. 

Once  a  reasonable  suspicion 
determination  is  made,  paragraph  (d) 


requires  the  employer  to  conduct  a 
reasonable  suspicion  alcohol  test.  If,  for 
some  reason  a  test  cannot  be 
administered  after  a  reasonable 
suspicion  determination,  paragraph  (d) 
gives  the  employer  two  options.  The 
employer  can  wait  for  eight  hours  to 
elapse  before  allowing  an  employee  to 
perform  a  safety-sensitive  function,  or 
the  employer  can  administer  an  alcohol 
test  sometime  during  the  eight  hours.  In 
any  event,  if  a  test  is  not  conducted 
within  two  hours  the  employer  must 
record  why  it  was  not  conducted.  If  it 
was  not  conducted  within  eight  hours, 
the  employer  must  also  record  the 
reasons  for  that  failure.  The  employer 
must  maintain  these  records  and  submit 
them  to  the  FTA  upon  request. 

When  an  employee  is  not  given  a  . 
reasonable  suspicion  test,  this  paragraph 
precludes  an  employer  from  applying 
the  consequences  established  in  subpart 
E  for  a  violation  of  the  rule. 

E.  Return  to  Duty  Testing.  (§  654.39) 

This  section  requires  an  employee  . 
who  has  violated  a  prohibition  of 
Subpart  B  to  take  a  return  to  duty  test. 
The  employee  may  not  perform  a  safety- 
sensitive  function  imtil  she  has  taken  a 
return  to  duty  test  indicating  that  her 
alcohol  concentration  level  is  less  than 
0.02. 

In-addition,  because  of  the  prevalence 
of  combined  drug  and  alcohol  misuse, 
an  employer  may  also  subject  an 
employee  who  previously  tested  at  0.04 
or  greater  under  the  FTA  alcohol  nile  to 
a  return  to  duty  drug  test. 

F.  Follow-up  Testing.  (§  654.41) 

Upon  taking  a  return  to  duty  test  with 
a  result  less  than  0.02,  an  employee  is 
subject  to  follow-up  testing  for  up  to  60 
months.  During  the  first  12  months  the 
employee  is  subject  to  a  minimum  of  6 
follow-up  alcohol  tests,  which  must  be 
unannounced  and  conducted  reasonably 
throughout  the  12  months. 

After  those  12  months,  the  substance 
abuse  professional  determines  whether 
the  employee  should  be  subject  to 
follow-up  testing  for  the  remaining  48 
months.  Because  many  individuals 
abuse  more  than  one  substance  at  a 
time,  an  employer  may",  based  on  the 
recommendations  of  the  SAP,  subject  an 
employee  who  previously  tested  at  0.04 
or  greater  under  the  FTA  alcohol  rule  to 
follow-up  testing  for  the  use  of 
prohibited  drugs.  An  employer  may.also 
subject  an  employee  who  previously 
failed  to  pass  a  drug  test  under  part  653 
to  follow-up  testing  for  the  misuse  of 
alcohol. 

Like  reasonable  suspicion  and 
random  testing,  follow-up  testing  must 
be  conducted  just  before,^^  during,  or  just 


after  the  employee  performs  a  safety- 
sensitive  function. 

It  is  important  to  note  that  an 
employee  subject  to  follow-up  testing 
remains  separately  subject  to  random 
testing  under  this  rule. 

G.  Retesting  of  Covered  Employees  With 
an  Alcohol  Concentration  of  0.02  or 
Greater  byt  Less  Than  0.04.  (§  654.43) 

This  settion' applies  when  an 
employee  has  taken  an  alcohol  test 
showing  an  alcohol  concentration  level 
of  0.02  or  greater  but  less  than  0.04. 
When  this  happens  the  consequences  of 
subpart  E  do  not  apply.  The  employee, 
however,  may  not  perform  a  safety- 
sensitive  function  with  this  amount  of 
alcohol  in  his  system.  The  rule 
provides,  therefore,  that  the  employer 
may  opt  to  retest  the  employee  or 
prohibit  him  from  performing  a  safety- 
sensitive  function  for  eight  hours.  If  an 
employer  selects  the  first  option  and 
retests  the  employee,  the  employee  may 
perform  a  safety-sensitive  function  only 
if  on  retest  his  alcohol  concentration 
level  measurers  less  than  0.02.  If  the 
employer  elects  to  do  so,  it  may  conduct 
several  tests  until  the  employee's 
alcohol  concentration  level  measures 
less  than  0.02. 

Subpart  D — Administrative 
Requirements 

A.  Retention  of  Records.  (§  654.51) 

Section  654.51  explains  which 
records  relating  to  the  alcohol  testing 
program  must  be  retained  and  for  how 
long. 

The  rule  provides  for  three  separate 
record  retention  periods  for  different 
types  of  records,  five  years,  three  years, 
and  one  year.  Each  employer  must 
maintain  for  five  years  recosds  of 
covered  employees'  alcohol  test  results 
of  0.02  or  greater,  documentation  of  ; 
refusals  to  take  an  alcohol  test,  and 
covered  employee  referrals  to  the  SAP. 
Collection  process  and  employee 
training  documents  must  be  retained  for 
two  years,  while  records  of  test  results 
less  than  0.02  must  be  retained  for  one 
year. 

B.  Reporting  of  Results  in  a  Management 
Information  System.  (§654.53) 

The  reporting  requirements  required 
in  section  654.53  are  part  of  a 
Department-wide  effort  to  standardize 
reporting  for  alcohol  testing,  by 
establishing  a  Management  Information 
System  (MIS).  The  data  collected  will  be 
used  by  FTA  and  DOT  to  identify 
trends,  to  determine  the  random  alcohol 
testing  rate,  and  to  assess  the  success  or 
failure  of  the  agency's  regulatory' 
program. 
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The  data  elements  were  selected  to 
provide  information  on  the  scope  of  the 
program,  the  prevalence  of  alcohol 
misuse  in  mass  transportation,  the 
implementation  of  the  program,  and  the 
deterrent  effect  of  the  rules  over  time. 

Recipients  and  subrecipients  must 
submit  to  FTA  their  own  annual  reports 
as  well  as  an  annual  report  from  each  of 
their  contractors  with  covered 
employees.  Each  report  submitted  must 
cover  a  calendar  year.  The  closing  date 
for  data  is  December  31  and  .the  report 
is  due  at  FTA  by  March  15  of  the 
following  year. 

C.  Access  to  Facilities  and  Records. 
(§654.55) 

Paragraph  (a)  of  this  section  precludes 
an  employer,  in  most  circumstances, 
from  releasing  information  contained  in 
records  required  to  be  maintained  under 
this  rule.  Examples  of  sadi  records 
include  any  document  generated  as  a 
result  of  a  reasonable  suspicion 
determination  or  a  refusal  to  take  an 
alcohol  test  An  employer,  however, 
may  release  information  when  required 
to  do  so  by  law  or  this  rule,  or  if 
expressly  authorized. 

Paragraph  (b)  provides  that  the 
employer  must  provide  the  employee 
copies  of  records  relating  to  the 
employee's  alcohol  tests  or  pertaining  to 
the  employee's  use  of  alcohoL  Once  the 
employee  has  submitted  his  request  in 
wrriting,  the  employer  must  promptly 
provide  the  records  to  him.  The 
employer  may  charge  for  reproducing 
the  records  but  only  for  those  records 
specifically  requested. 

Paragraph  (cj  requires  the  employer  to 
allow  certain  governmental  entities  to 
have  access  to  any  facility  used  to 
comply  with  this  rule.  The  rule  provides 
that      Secretary  of  Transportation  or 
representatives  from  any  other  DOT 
agency  shall  hove  access.  In  addition, 
the  rule  requires  an  employer  to  allow 
the  State  agency  designate  by  the 
governor  to  oversee  lail  fixed  guideway 
systems  to  also  have  access  to  its 
facilities  so  as  to  properly  oversee  the 
safety  of  a  rail  fixed  guideway  system  as 
re^iired  by  section  IQ  of  the  FT  Act.  We 
note  here  that  the  State  oversight  of  rail 
fixed  guideway  system  Notice  of 
Proposed  Rukm^dng  published  in  the 
Federal  Register  on  Deceoiber  9. 1993  at 
58  FR  £4856  contains  FTA's  proposal 
for  the  State  oversight  agency. 

Paragraph  (d)  requires  mi  empteyerto 
give  ceilain  governmental  entities  ■■ 
copies  of  test  results  and  any  other 
information  p«taixung  to  the  employer's 
alcohol  misuse  preventiiHi  program. 
Those  governmental  entities  are  the 
same  as  those  ^>edfied  in  subsection 
(c). 


Paragraph  (e)  requires  an  employer  to 
disclose  information  about  the 
employer's  administration  of  a  post- 
accident  alcohol  test  to  the  National 
Transportation  Safety  Board  (NTSB) 
when  it  investigates  an  accident. 

Paragraph  (f)  provides  that  the 
employer  must  give  copies  of  certain 
records  to  a  subsequent  employer  if  the 
employee  makes  such  a  request  in 
writing.  The  employer  may  disclose 
only  that  information  specifically 
authorized  by  the  employee  in  her 
written  request. 

Paragraph  (g)  requires  the  employer  to 
disclose  certain  information  when 
requested  to  do  so  by  the  employee  or 
a  decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  when  such  a 
proceeding  has  been  initiated  by  the 
employee  and  arises  from  the  results  of 
an  alcohol  test  administered  imderthis 
part  or  from  the  employer's 
determination  that  the  employee  has 
violated  a  provision  in  subpart  B.  This 
provision  does  not  cover  any  proceeding 
initiated  by  a  third  party.  This  provision 
is  limited  to  employment-type  actions 
such  as  worker's  compensation  or  . 
unemployment  compensation  which  are 
initiated  by  the  employee. 

Subsection  (h)  provides  that  th^  . 
employer  must  release  information  to 
any  individual  when  requested  to  do  so 
by  the  employee  in  writing.  The 
employer  may  release  only  that 
information  specifically  authorized  by 
the  employee. 

Subpart  E — Consequences  for 
Employees  Engaging  in  Alcohol-Related 
Conduct 

In  general,  this  subpart  addresses  the 
consequences  to  employees  for  violating 
any  provision  contained  in  subpart  B. 
This  subpart  contains  three  sections,  the 
first  two  of  which  apply  to  Bvery 
employee  who  has  violated  a  provision 
in  subpart  B.  The  third  section  concerns 
only  those  employees  whose  alcohol 
concentration  level  was  tested  at  0.02  or 
greater  but  less  than  0.04. 

A.  Removal  From  Safety -sensitive 
Function.  (§654.61) 

This  section  requires  employers  to 
remove  an  employee  from  his  sa£ety- 
sensitive  function  if  the  employee  has 
violated  any  of  the  prohibitions  Hsted  in' 
subpart  B.  The  regulation  is  silent 
concerning  any  subsequent  disciplinary 
actions,  including  termination's,  to  be 
taken  against  the  eropioyee. 

B.  Required  Evaluation  and  Testing. 
[%  6S4.63) 

Once  an  employee  has  committed  a 
violation  of  subpart  B.  she  must  not 
only  be  removed  from  her  safety- 


sensitive  position,  she  must  also  be  told 
of  the  resources  available  to  her  to 
evaluate  a^d  resolve  problems 
associated  With  alcohol  misuse.  She 
must  then  be  evaluated  by  a  ^bstance 
abuse  professional. 

C  Other  Alcohol-related  Conduct. 
(§654.65)  ^ 

This  sect^^n  explains  the 
consequences  for  those  employees 
whose  alcohol  concentration  level 
measures  at  002  or  greater  but  less  than 
0.04.  hi  this  situation,  the  employer  has 
two  options:  it  can  retest  the  employee 
and  return  her  to  her  safety-sensitive 
function  when  the  test  indicates  that  her 
alcohol  concentration  level  is  less  than 
0.02.  Or,  the  employer  may  remove  the 
employee  from  her  safety-sensitive 
position  for  at  least  eight  hours. 

An  employer  may  not  apply  the 
consequences  of  Subpart  E  to  an 
€mployee  whose  alcohol  level  measures 
at  0.02  or  greater  but  less  than  0.04. 

Subpart  F— Alcohol  Misuse  Information, 
Training,  and  Referral 

A.  Employer  Obligation  to  Promulgate  a 
Policy  on  the  Misuse  of  Alcohol. 
{§654.71) 

The  rule  requires  an  employer  to 
make  avail^le  to  every  safety-sensitive 
employee  a  policy  statement  describing 
the  employer's  alcohol  testing  program. 
The  policy  must  include  the  following 
information: 

1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  for  more  information 
about  the  program. 

3.  When  and  why  an  employee  'will  be 
tested. 

4.  The  consequences  of  failing  an 
alcohol  test. 

5.  Program  elements  in  addition  to 
those  required  by  the  FTA  regulation. 

The  FTA  expects  each  employer  to 
describe  the  consequences  of  a  covered 
employee's  taking  an  alcohol  test 
indicating  an  alcohol  concentration  at 
0.04  or  greater,  which  must  include 
removal  of  the  employee  from  his 
safety-sensitive  position  and  evaluation 
and  possible  referral  for  treatment.  In 
additi<H).  at  the  employer's  discretion 
the  policy  statement  could  describe 
funding  arrangemraits  for  treatments  The 
policy  must  indicate  whether  an 
employer  would  suspend  or  terminate  a 
covered  employee  who  has  takeii  a  test 
with  4  resuh  at  OJM  or  greater,  and  the 
circumstances  und«-  which  such 
actions  wilt  be  taken. 

The  rule  does  not  mandate 
rehabilitation  for  a  covered  employee, 
but  only  requires  that  an  employee  be 
evaluated  by  an  SAP  to  determine 
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whether  the  employee  has  a  problem 
with  alcohol  misuse.  If  treatment  for  a 
covered  employee  is  deemed  necessary, 
the  rule  does  not  require  the  employer 
to  pay  for  it.  Any  decision  to  provide 
treatment,  and  who  should  pay  for  it,  is 
made  at  the  local  level. 

This  position  on  treatment  is 
consistent  with  congressional  debate  on 
the  topic.  Both  Senators  Danforth  and 
Hollings  clarified  this  point  by  stating: 

DOT  must  issue  regulations  .  .  .  providing 
for  the  opportunity  for  treatment  of 
employees  in  need  of  assistance  in  resolving 
proolems  with  alcohol  or  drug  use.  My 
understanding  is  that  this  does  not  mandate 
that  rehabilitation  be  provided  but  does 
encourage  companies  to  make  such  programs 
available.  The  legislation  does  not  discuss 
who  pays  for  treatment,  wages  during  this 
period,  or  rights  of  reinstatement.  137  Cong. 
Rec.  S14770  (daily  ed.  Oct.  16, 1991) 
(Statement  of  Sen.  Danforth)  ^ 

The  Senator's  understanding  is  correct 
Such  arrangement  could  be  left  to  negotiation 
between  the  employer  and  employee,  either 
through  individual  arrangement  or  collective 
bargaining,  as  appropriate.  .  .  137  Cong.  Rec. 
S14770  (daily  ed.  Oct.  16, 1991)  (Statement 
of  Sen.  Hollings). 

B.  Training  for  Supervisors.  (§654.73) 

This  section  provides  that  supervisors 
who  may  make  reasonable  suspicion 
determinations  must  be  trained  about 
the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  use.  Such  a  supervisor  must 
receive  at  least  60  minutes  of  training, 
which  may  be  added  to  the  60  minutes 
of  training  required  imder  the  FTA  drug 
rule,  published  elsewhere  in  today's 
issue  of  the  Federal  Register. 

C.  Referral,  Evaluation,  and  Treatment. 
(§654.75) 

This  section  concerns  only  those 
employees  who  have  violated  a 
provision  in  Subpart  B.  This  section 
requires  the  employer  to  advise  such  an 
employee  of  the  resources  available  to 
her  in  resolving  problems  associated 
with  alcohol  misuse.  The  information 
provided  by  the  employer  shovid 
include  the  names,  addresses,  and 
telephone  numbers  of  substance  ^buse 
professionals  and  counseling  and 
treatment  programs. 

Such  an  employee  must  be  evaluated 
by  a  substance  abuse  professional  to 
determine  whether  the  employee  needs 
help  in  resolving  problems  associated 
with  alcohol  misuse.  The  substance 
abuse  professional  then  determines 
what  kind  of  help  the  employee  needs. 
Any  employee  who  has  violated  subpart 
B  must  take  a  return  to  duty  test  before 
she  may  be  allowed  to  perform  a  safety- 
sensitive  function  with  a  result  shov^ring 
that  her  alcohol  concentration  level 
measures  less  than  0.02. 


Jf,  however,  the  SAP  determines  that 
the  employee  needs  help  in  resolving 
problems  with  alcohol  misuse,  the 
employee  must  follow  the  coiuse  of 
treatment  prescribed  by  the  SAP.  To 
return  to  duty,  the  employee  must  be 
evaluated  by  a  substance  abuse 
professional  again  to  determine  whether 
the  employee  has  properly  followed  the 
treatment  course  originally  prescribed 
and  is  able  to  return  to  work. 

Then,  such  an  employee  must  not 
only  take  a  return  to  duty  test  but  she 
must  also  submit  to  follow-up  testing, 
which  occurs  unpredictably  and 
unannounced  for  up  to  sixty  months 
following  her  return  to  duty.  Based  on 
the  recommendations  of  the  SAP,  the 
employee  may  be  subject  to  both  drug  - 
and  alcohol  follow-up  testing.  The 
employee  must  take  at  least  six  follow- 
up  alcohol  tests  (all  indicating  an 
alcohol  level  less  than  0.02)  during  the 
first  12  months  following  her  return  to 
duty.  After  that  period  of  time,  the  SAP' 
determines  whether  the  employee 
should  continue  to  be  subject  to  follow- 
up  testing  for  the  additional  48  months 
and  if  so  shall  determine  how  many 
tests  the  employee  should  take  and  how 
often  they  should  be  administered. 

Such  an  employee  remains  separately 
subject  to  random  alcohol  testing. 

Paragraph  (d)  discusses  several 
employment  options  concerning  the 
substance  abuse  professional.  Who  pays 
for  the  services  of  the  substance  abuse 
professional,  however,  is  determined  at 
the  local  level. 

Paragraph  (e)  prohibits,  in  some 
circumstances,  a  substance  abuse 
professional  from  treating  an  employee 
after  evaluation  and  determination  that 
the  employee  needs  help.  This  section, 
however,  allows  an  evaluating  SAP  also 
to  treat  an  employee  when:  (1)  the  SAP 
is  an  employee  of  or  under  contract  to 
an  employer;  (2)  the  SAP  is  the  only 
source  of  appropriate  therapeutic 
treatment  provided  imder  the 
employee's  health  plan  or  reasonably 
accessible  to  the  employee;  (3)  or  the 
SAP  works  for  a  public  agency  such  as 
a  State,  county,  or  municipality. 

Paragraph  (f)  provides  that  an 
employer  is  not  required  to  provide 
applicants  with  an  opportunity  for 
referral,  evaluation,  and  treatment. 

Subpart  G — Compliance 

This  subpart  establishes  the 
certification  requirements  for  recipients 
of  FTA  funding  under  sections  3,  9,  or 
18  of  the  FT  Act  or  section  103(e)(4)  of 
title  23  of  the  U.S.  Code. 


A.  Compliance  a  Condition  of  FTA 
Financial  Assistance.  (§654.81) 

This  section  mandates  the 
withholding^  of  Federal  funds  from  a 
recipient  of  FTA  funding  under  sections 
3,  9,  or  18  of  the  FT  Act.  or  section 
103(e)(4)  of  title  23  of  the  U.S.  Code,  if 
it  is  not  in  compliance  with  the  rule.  To 
be  in  cofnpliance  with  the  rule,  the 
recipient  ei|l|er  n\ust  implement  the 
requirements  of  the  rule  or  require  their 
implementation  by  subrecipients, 
operators,  contractors,  employers,  or 
any  other  entity  performing  a  mass 
transit  function  on  behalf  of  the 
recipient. 

It  is  important  to  note  that  any 
misrepresentation  or  false  statement  to 
FTA  is  a  criminal  violation  under 
section  ioOl  of  title  18  of  the  United 
States  Code. 

B.  Requirement  to  Certify  Compliance. 
(§654.83)  . 

This  section  requires  a  recipient  to 
certify  that  the  requirements  of  the  rule 
have  been  met.  We  emphasize  that  the 
direct  recipient  of  FTA  funds  makes  this 
certification  to  FTA. 

The  certifications  are  required 
annually,  with  large  operators' 
submitting  their  certifications  before 
January  1, 1995,  and  small  operators 
and  States  submitting  their  certifications 
before  January  1, 1996.  States  will 
certify  on  behalf  of  subrecipients  and 
their  contractors. 

The  certification  itself  must  comply 
with  the  sample  certification  provided 
in  Appendix  A  to  this  part,  be 
authorized  by  the  recipient's  governing 
board  or  other  authorizing  official,  and 
be  signed  by  a  party  specifically 
authorized  to  do  so. 

V.  Americans  With  Disabilities  Act  of 
1990 

Title  I  of  the  Americans  With 
Disabilities  Act  of  1990  (ADA)  focuses 
on  responsibilities  of  employers  for 
employees.  A  basic  premise  of  title  I  is 
that  a  person  with  a  disability  must  be 
provided  a  reasonable  accommodation 
to  work.  It  is  possible  that  some  covered 
workers  will  be  considered  persons  with 
disabilities  for  purposes  of  protections 
under  the  ADA.  For  a  more  complete 
discussion  of  this  issue  please  see  the 
DOT-wide  preamble  preceding  this  FTA 
document  in  today's  Federal  Register. 

VI.  Economic  Analysis 

The  FTA  has  evaluated  the  industry- 
wide costs  and  benefits  of  the  rule, 
Prevention  of  Alcohol  Misuse  in  Transit 
Operations.  This  rule  will  require 
personnel  who  perform  safety-sensitive 
-functions  to  be  covered  by  a  formal 
program  to  control  alcohol  misuse  in 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations  7549 


mass  transit  operations.  This  rule  will 
cover  FTA  recipients  and  combine 
education  and  testing  in  a 
comprehensive  alcohol  misuse 
prevention  program.  Five  types  of 
alcohol  tests  will  be  administered: 

•  Pre-Employment 

•  Reasonable  Suspicion 

•  Post-Accident 

•  Random 

•  Return  to  Duty/Follow-up 
Transit  agencies  will  be  required  to 

report  the  number  of  tests  given,  the 
number  of  test  results  at  0.02  or  greater 
and  other  attributes  of  their  program  to 
the  FTA  and  to  certify  compliance  with 
this  regulation  annually. 

Annual  costs  of  the  alcohol  testing 
program  range  from  $10  to  $13  million 
per  year.  Total  costs  over  10  years  are 
$115  million. 

Annual  benefits  range  from  $6  to  $55 
million  per  year.  Total  benefits  over  10 
years  are  $482  million. 

A  major  premise  in  calculating  both 
costs  and  benefits  is  the  assumption  that 
all  transit  systems  will  start  from  scratch 
or  "ground  zero"  when  implementing 
alcohol  testing  programs  as  a  result  of 
this  regulation. 

Estimates  in  this  analysis  are  based  on 
(1)  the  1989  and  1991  National  Urban 
Mass  Transportation  Statistics  Section 
15  Annual  Reports,  (2)  the  1991  report, 
Substance  Abuse  in  the  Transit 
Industry,  prepared  for  the  FTA  by  Booz, 
Allen  &  Hamilton,  Inc.,  (3)  data 
provided  by  the  Substance  Abuse  and 
Mental  Health  Service  Administration, 
and  (4)  information  from  other  agencies, 
individuals,  and  organizations 
knowledgeable  about  alcohol  misuse  in 
the  United  States. 

VII.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  drug  testing 
rule,  and  has  determined  that  this 
rulemaking  is  a  significant  rule  under 
Executive  Order  12688  because  the 
required  alcohol  misuse  prevention 
program  raises  novel  policy  issues  and 
will  materially  affect  public  safety  as 
well  as  State  and  local  governments. 
This  rule  vdll  not,  however,  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more. 

B.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
as  defined  by  the  Department's 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probahly 
generate  a  great  deal  of  public  interest. 
The  purpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensuring  that 


safety-sensitive  employees  do  not 
misuse  alcohol. 

C.  Regulatory  Flexibility  Act  ^ 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FTA  hereby  certifies  that 
this  action  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  has 
some  provisions  designed  to  mitigate 
burdens  on  small  entities  which  are 
discussed  in  the  regulatory  evaluation. 

This  rule  applies  to  public  recipients 
of  Federal  Transit  funds,  274  of  which 
are  large  and  1,341  of  which  are  small. 
It  is  estimated  that  it  vdll  cost  the  small 
transit  systems  $40  million  to 
implement  this  alcohol  rule,  with  total 
benefits  to  them  of  $147  million  over 
the  10-year  analysis. 

D.  Paperwork  Reduction  Act 

This  rule  incli^des  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
writh  Uiis  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  rule  under  the 
requirements  of  Executive  Order  12612 
on  Federalism.  Although  the  Federal 
Transit  Administration  has  determined 
that  this  rule  has  significant  Federalism 
implications  to  warrant  a  Federalism 
assessment,  this  rulemaking  is 
mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act).  In  considering  the 
Federalism  implications  of  the  rule, 
FTA  has  focused  on  several  key 
provisions  of  Executive  Order  12612. 

Necessity  for  action.  This  rule  is 
mandated  by  law,  which  requires 
comprehensive  drug  and  alcohol  testing 
programs  of  recipients  of  Federal  transit 
funding.  Congress  responded  to  specific 
accidents  by  mandating  these  rules  to 
ensure  the  safety  of  the  transit-riding 
public. 

Consultation  with  State  and  local 
governments.  FTA  provides  financial 
assistance  to  m^ss  transportation 
systems  throughout  the  country  by 
means  of  grants  to  States  and  public 
bodies.  Because  this  rule  will  affect 
those  States  and  local  entities,  we  . 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  to  solicit  the  views  of  the 
affected  entities,  including  States  and 


local  governments,  and  held  three 
public  hearings  in  conjunction  with  the 
NPRIm.  iip  short,  we  actively  sought  the 
views  and  comments  of  the  affected 
States  and  localities. 

Nejed  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
that  the  safety  of  the  transit  riding 
public  rdduires  comprehensive  anti- 
drug and  aicoHol  testing  programs. 

Authority.  The  statutory  authority  for 
this  final  rule  is  the  Act  mentioned 
above  and  discussed  elsewhere  in  the 
prearnble. 

Preemption.  This  rule  preempts  any 
State  or  local  law.  order,  or  regulation 
to  the  contrary,  and  also  is  discussed 
elsewhere  in  the  preamble.  Because 
compliance  with  the  rule  is  a  condition 
of  Federal  financial  assistance,  State  and 
local  governments  have  the  option  of 
not  seeking  the  Federal  funds  if  they  do 
not  choose"  to  cofnply  with  this  rule. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
regulation  has  no  enviroiun^ntal 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications  . 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subjects  in  49  CFR  Part  654 

Alcohol  testing.  Grant  programs — 
transportation.  Mass  transit.  Reporting 
and  recordkeeping  requirementSr  Safety, 
Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  amends  title  49  by 
adding  a  new  part  654,  to  read  as  set 
forth  below: 

PART  654 — Prevention  of  Alcohol 
Misuse  in  Transit  Operations 

Sec. 

Subpart  A— General 

654.1  Purpose. 

654.3  Applicability. 

654.5   Alcohol  testing  procedures. 

654.7  Definitions. 

654.9   Preemption  of  State  and  local  laws. 
654.11   Other  requirements  imposed  by 

employers. 
654.13    Requirement  fornotice. 
654.15   Starting  date  for  alcohol  testing 

programs. 

Subpart  B — Prohibitions 

654.21   Alcohol  concentration. 
654.23   On-duty  use. 
654.25    Pre-duty  use. 


7550      Federal  Register  /  Vol,  59,  No.  31  /.Tuesday,  February  15,  1994  /  Rules  and  Regulations 


654.27   Use  following  an  accident 
654.29   Refusal  to  snbmit  to  a  required 
alcofaottest 

SubpertC— Tests  Required 

654.31    Pre-employment  testing. 

654.33   Post-accident  testing. 

654.35   Random  testing. 

654.37   Reasonable  suspicion  testing. 

654.39   Return  to  duty  testing. 

654.41   Follow-up  testing, 

654.43  Retestingof  cx>vered  emfrioyees  with 

an  alcohol  ooncentratlcui  of  0.0Z  or 

greater  but  less  than  OM. 

Subpart  D— AdministFatfwReqairements 

654.51   Retention  of  records. 
654.53   Reportingof  results  In  a 

management  information  systeiU. 
654.55  Access  to  fedlities  and  records. 

Subpart  E— Consequences  For  Employees 
Engaging  In  AtcohoNrelated  Coiitfuct 

654.61   Removal  from  safety-sensitive 
function. 

654.63   Required  evaluation  and  tes^ng. 
654.65   Other  alcohol-related  conduct. 

Sut>part  F—A(coiwl  Misuse  Information, . 
Training,  and  Referral 

654.71   Employer  obligation  to  promulgate  a 

policy  on  the  misuse  of  alcohoL 
65473   Training  for  supervisors, 
654. 75   Referral,  evaluation,  and  treatment: 

Subpiart  G— Compiiancfl 

654.81   Compliance  a  condition  of  FTA 

fmancial  assistance. 
654.83   Requirement  to  certify  compliance. 

Appendix  A  to  Fart  654^ample  ' 
Certifications  of  CompUanbe  .  , 

Appendix  &  to  Part  654— FTA  Alcohol 
Testing  Management  Information  System 
(MIS)  Data  Collection  Form. 

Appendix  Cto  Part  654— FTA  Akohol 
Testing  Management  Ixtfonnation  System- 
(KqS)  "EZ"  Data  CellectioD  Foim. 

Authority:  Sec  6,.  Pub;  L.  102-143;  49  CFK 
1.51. 

Subpart  A— General 

654.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
programs  designed  to  help  prevent 
accidents  and  injuries  resuming  hx>m  the 
misuse  of  alcohql  By  employees  v^ho 
perform  safety-sensitive  functions  for 
employers  receiving  assistance  from  the 
Federal  Transit  Administration  CFTA). 

654.3  Applicability.         <  Y 

(a)  Except'  as  specfficaily  excTtfBfed  fil 
paragraph  (b)  of  this  sectfdtt;  this:ipart  ' 
applies  to  a  recipient  urider^  .  ■ 

U)  Section^.  9.  or  18  oFthe  Federal 
Transit  Act,  as  amended  (FT  Act);  or  - 

(2)  Section  103(e)(4)  of  tifle  23  ofthe 
United  States  Code.  .  ■ 

(b)  A  recipient  operating  a  railroad 
regulated  by  the  Federal' Railroad' 
Administration  (FRA)  shall  foUow  4d^ 
CFR  part  219  and  §654.83-of  this  part 


for  its  railroad  operations,  and  this  part 
for  its  non-railroad  operations,  if  any. 
-  (Note:  For  recipients  who  operate 
marine  vessels,  see  also  United  States  r 
Coast  Guard  regulations  at  33  CFR  part 
95  and  46  CFR  parts  4,  5,  and  6.) 

§  654.5  Alcohol  testing  procedures. 

Each  emplojrer  shall  ensure  that  all 
alcohol  testing  conducted  under  this 
part  complies  with  the  procedures  set ' 
forth  in  part  40  of  this  title.  The 
provisions  of  part  40  that  address 
alcohol  testing  are  made  applicable  to 
employers  by  this  part 

§654.7  Definitions. 

As  used  in  this  part—  ^ 
i^ccidentmeansan  occunence 

associated  with  the  operation  of  a 

vehicle,  if  as  a  result— 

(1)  An  individual  dies; 

(2)  An  individual  sufiers^a  bodily 
injury  and  inunediately  receives 
medical  treatment  away  firom  the  scene 
of  the  accident; 

(3)  With  respect  to  an  occuitence  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,' or 
automobile,  one  or  more  vehicles  incurs 
disabling  damage  as  the  result  of  the 
occurrence  and  is  transported  away 
from  the  scene  by  a  tow  truck  or  other 
vehicle.  For  purposes  of  this  definition, 
"disabling  damage"  means  damage 
which  precludes  departure  of  any 
vehicle  from  the  scene  of  the  occurrence 
in  its  usuaf  manner  in  daylight  after 
simple  repairs.  Disabling  damage 
includes  damage  to  vehicles  that  could 
have  been  operated  but  would  have 
been  further  damaged  if  so  operated,  but 
does  not  indude  damage  vdiicfa  can  be 
remedied  temporarily  at  the  scene  of  the 
occurrence  without  special  tools  or 
parts,  tire- disablement  without  other 
damage  even  if  no  spare  tire  is  available, 
or  damage  to  headlights,  taillights,  ttun 
signals,  horn,  or  windshield  wipers  that 
makes  them  inoperative;  or 

(4)  With  respect  to  an  occurrence,  in  ' 
which  the  mass  transit  vehicle  involved 
is  a  rail  car,  trolley  car,  trolley  bus,  or 
vessel,  the  masstransit  vehicle  is 
removed  from  revenue  service. 

Administrator  means  the 
Administrafor  oFthe  Federal"  Transit . 
Administration  or  the  Administratdr's- 
designee.  1 ..  .  ■ .  ' 

A/cofto/ in  ean^  the  iritbxirating.Bgent 
in  beverage  alcohol,  ethyl*  alcohol  or 
other  low  molecular  weight  alcohols , 
including  methyl  or  isopropyl  alcohol. ' 

Alcohot  concentration  meansthe  ' 
alcohol  in  a  volume-ofbrieath  expressed 
in  terins  ofgrams  oFalcohoI  per  210.  ■ 
liters  of  breath  as  indicated  by  ah  . 
evidential  breath. test  under  this  part. 


Alcohol  use  means  the  consiunption 
of  any  beverage,  mixture,  or  preparation, 
includinglany  medication,  containing 
alcohol.    I  ., 

Certification  means  a  recipient's 
written  statement,  authorized  by  the 
organization's  governing  board  or  other 
authorizing  official,  that  the  recipient 
has  complied  with  the  provisions  of  this 
part.  (Seej^654.87  for  requirements  on 
certification.) 

Confinvjation  test  means  a  second  test, 
following  a  screening  test  with  a  result 
of  0.02  or  greater,  that  provides 
quantitative  data  of  alcohol 
concentration. 

Consortium  means  an.  entity  , 
including  a  group  or  association  of 
employers,  operators,  recipients, 
subrecipients,  or  contractors,  which 
provides  alcohol  testing  as  required  by^ 
this  part,  or  other  DOT  alcohot  testing 
rule,  and  which  acts  on  behalf  of  the 
employer.* 

Contractor  means  a  person  or 
organization  that  provides  a,  service  for 
a  recipient,  subrecipient.  employer,  or 
operator  consistent  with  a  specific 
imdefstanding  or  arrangement.  The 
understanding  can  be  a  written  contract 
or  an  -informal  arrangement  that  reflects 
an  ongoing  relationship  between  the 
parties. 

Covered  employee  means  a  person, 
including  a  volunteer,  applicant,  or 
transferee,  who  performs  a  safety- 
sensitive  function  for  an  entity  subject 
to  this  part 

I30T  means  the  United  Stales 
Department  of  Transportation, 

tX)T  agency  means  an  agency  (or 
"operating  administration")  ofthe 
United  States  Department  of 
Transportation  administering 
regulations  requiring  alcohpL  testing  (14 
CFR  part  61,  63,  65;  121,  arid  135;  49 
CFR  parts  199,  219,  382,  and  654)  in 
accordance  with  part  40  of  this  titie. 

Employer  means  a  recipient  or  other 
entity  that  provides  mass  txansportation 
service  or  which  performs  a  safety- 
sensitive  function  for  such  tedpi^tor 
other  entity.  This  term  includes  ' 
subrecipients,  operators,  and 
contractors. 

FTA  means  the  Federal  Tranat  . 
Administration,  an  agency  of  the  U.S. 
Department  of  Transporttition.  • 

Large  operator  means  a  redpientcxrr 
subrecipient  primarily  operating:in  an 
area  of  200,000  or  mora  in  popuIatfCR^ 

■Performing  (a  safety-sensitive  • 
function]  means  a  covered  employee  is. 
considered  to  be  performing  a  safety- 
sensitive  function  and  include&any 
period  in  which  be  or  she.  is:  actually 
performing,  ready  to  perforin,,  or  . 
immediately  available  to  perfbrm  such 
functions. 
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Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979,  and 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Recipient  means  an  entity  receiving 
Federal  financial  assistance  imder 
section  3,  9,  or  18,  of  the  FT  Act.  or 
under  section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

Safety-sensitive  function  means  any  of 
the  following  duties: 

(1)  Operating  a  revenue  service 
vehicle,  including  when  not  in  revenue 
service; 

(2)  Operating  a  nonrevenue  service 
vehicle,  when  required  to  be  operated 
by  a  holder  of  a  Commercial  Driver's 
License; 

(3)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(4)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service,  unless  the  recipient  receives 
section  18  funding  and  contracts  out 
such  services;  or 

(5)  Carrying  a  firearm  for  security 
purposes. 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

Small  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  less  than  200.000  in  population. 

Substance  abuse  professional  (SAP) 
means  a  licensed  physician  (Medical 
Doctor  or  Doctor  of  Osteopathy),  or  a 
licensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  counselor 
(certified  by  the-National  Association  of 
Alcoholism  and  Drug  Abuse  Counselors 
Certification  Commission),  with 
knowledge  of  and  clinical  experience  in 


the  diagnosis  and  treatment  of  drug  and 
alcohol-related  disorders. 

Vehicle  means  a  bus.  electric  bus,  van, 
automobile,  rail  car,  trolley  car,  trolley 
bus,  or  vessel.  A  "mass  transit  vehicle'? 
is  a  vehicle  used  for  mass 
transportation. 

Violation  rate  means  the  number  of 
covered  employees  (as  reported  under 
§  654.53  of  this  part)  found  during 
random  tests  given  under  this  part  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  required  by 
this  part,  divided  by  the  total  reported 
number  of  employees  in  the  industry 
given  random  alcohol  tests  under  this 
part  plus  the  total  reported  nimiber  of 
employees  in  the  industry  who  refuse  a 
random  test  required  by  this  part. 

§  654.9  Preemption  of  State  and  local  laws. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  preempts 
any  State  or  local  law.  rule,  regulation, 
or  order,  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  any  requirement 
in  this  part  is  not  possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(b)  This  part  shall  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  or  employers 
or  to  the  general  public. 

§  654.1 1   Other  requirements  Imposed  by 
employers. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  part  shall  be 
construed  to  affect  the  authority  of 
employers,  or  the  rights  of  employees, 
with  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

§  654.1 3  Requirement  for  notice. 

Before  performing  an  alcohol  test 
under  this  part,  each  employer  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  required  by  this  part.  No 
employer  shall  falsely  represent  that  a 
test  is  administered  under  this  part. 

§  654.1 5  Starting  date  for  alcohol  testing 
programs. 

(a)  Large  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  more 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1. 1995. 

(b)  Small  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  less 


in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  Jemuary  1, 1996. 

(c)  An:employer  shall  have  an  alcohol 
misuse  program  that  conforms  to  this 
part  by  January  1, 1996,  or  by  the  date 
the  employer  begins  operations, 
whichever  is  later. 

Subparts — Prohibitions 

§  654. 21  ^  IlcoKol  concentration. 

Elach  employer  shall  prohibit  a 
covered^employee  from  reporting  for 
duty  or  remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  having  an  alcohol 
concentration  of  0.04  or  greater.  No 
employer  having  actual  knowledge  that 
a  covered  employee  has  an  alcohol 
concentration  of-0.04  or  greater  shall 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

§  654.23  OnHluty  use. 

Each  employer  shall  prohibit  a 
covered  employee  from  using  alcohol 
while  performing  safety-sensitive 
functions.  No  employer  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  perforraling  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continiie  to 
perform  safety-sensitive  functions. 

§  654.25  Pre-duty  use. 

(a)  General.  Each  employer  shall 
prohibit  a  covered  employee  from  using 
alcohol  within  4  hours  prior  to 
performing  safety-sensitive  functions. 
No  employer  having  actual  knowledge 
that  a  covered  employee  has  used 
alcohol  within  four  hours  of  performing 
a  safety-sensitive  function  shiall  permit 
the  employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(b)  On-call  employees.  An  employer 
shall  prohibit  the  consumption  of 
alcohol  for  the  specified  on-call  hours  of 
each  covered  employee  who  is  on-call. 
The  procedure  shall  include: 

(1)  The  opportunity  for  the  covered 
employee  to  acknowledge  the  use  of 
alcohol  at  the  time  he  or  she  is  called 
to  report  to  duty  and  the  inability  to 
perform  his  or  her  safety-sensitive 
function. 

(2)  The  requirement  that  the  covered 
employee  take  an  alcohol  test,  if  the 
covered  employee  has  acknowledged 
the  use  of  alcohol,  but  claims  ability  to 
perform  his  or  her  safety-sensitive 
function.      -  . 

§  654.27  Use  following  an  accident 

Each  employer  shall  prohibit  any 
covered  employee  required  to  take  a 
post-accident  alcohol  test  under 
§  654.33  from  alcohol  use  for  eight 
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hours  following  the  accident  or  until  he 
or  she  undergoes  a  post-acddent  alcohol 
test,  whichever  occurs  first. 

§  654^  Refusal  to  sutMnlt  to  a  required 
alcohol  test 

Each  employer  shall  require  a  covered 
employee  to  submit  to  a  post-accident 
alcohol  test  required  under  §  654.33,  a 
random  alcohol  test  required  under 
§  654.35,  a  reasonable  suspicion  alcohol 
test  required  under  §  654.37,  or  a  follow- 
up  alcohol  test  required  under  §  654.41. 
No  employer  shall  permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

Subpart  C— Tests  Required 

§  654.31   Pre-employment  testing. 

(a)  Prior  to  the  first  time  a  covered 
employee  performs  safety-sensitive 
functions  for  an  employer,  the  employer 
shall  ensure  that  the  employee 
undergoes  testing  for  alcohol.  No 
employer  shall  allow  a  covered 
employee  to  perform  safety-sensitive 
functions,  unless  the  employee  has  been 
administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  0.04.  If  a  pre- 
employment  test  result  under  this 
section  indicates  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04,  the  provisions  of  §  654.65 
shall  apply. 

(b)  An  employer  may  elect  not  to 
administer  an  alcohol  test  required  by 
paragraph  (a)  of  this  section,  if: 

(1)  The  employee  has  undergone  an 
alcohol  test  required  by  this  Part  or  the 
alcohol  misuse  rule  of  another  EKDT 
agency  under  part  40  of  this  title  vdthin 
the  previous  six  months,  with  a  result 
indicating  an  alcohol  concentration  less 
than  0.04;  and 

(2)  The  employer  ensures  that  no 
prior  employer  of  the  covered  employee 
of  whom  the  employer  has  knowledge 
has  records  of  a  violation  of  this  subpart 
or  the  alcohol  misuse  rule  of  another 
DOT  agency  within  the  previous  six 
months. 

§654.33   Post-accident  testing, 

(a)(1)  Fatal  accidents.  As  soon  as 
practicable  following  an  accident 
involving  the  loss  of  human  life,  an 
employer  shall  test  each  surviving 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident.  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(2)  Nonfatal  accidents,  [i)  As  soon  as 
practicable  following  an  accident  not 


involving  the  loss  of  human  life,  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,  or 
automobile,  the  employer  shall  test  eadi 
covered  employee  on  duty  in  the  mass  ■• 
transit  vehicle  at  the  time  of  the 
accident  if  that  employee  has  received 
a  citation  under  State  or  local  law  for  a 
moving  traffic  violation  arising  from  the 
accident.  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(ii)  As  soon  as  practicable  following 
an  accident  not  involving  the  loss  of 
human  life,  in  which  the  mass  transit 
vehicle  involved  is  a  rail  car,  trolley  car,, 
trolley  bus,  or  vessel,  the  employer  shall 
test  each  covered  employee  on  duty  in 
the  mass  transit  vehicle  at  the  time  of 
the  accident  unless  the  employer 
determines,  using  the  best  informatioil 
available  at  the  time  of  the  decision,  that 
the  covered  employee's  performance 
can  be  completely  discounted  as  a 
contributing  factor  to  the  accident.  The 
decision  not  to  administer  a  test  under 
this  paragraph  shall  be  based  on  the 
employer's  determination,  using  the 
best  available  information  at  the  time  of 
the  determination,  that  the  employee's 
performance  could  not  have  contributed 
to  the  accident.  The  employer  shall  also 
test  any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision.  ^ 

(b)  If  a  test  required  by  this  section  is 
not  administered  within  two  hours 
following  the  accident,  the  employer 
shall  prepare  and  maintain  on  file  a 
record  stating  the  reasons  the  test  was 
not  promptly  administered.  If  a  test 
required  by  this  paragraph  is  not 
administered  within  eight  hours 
following  the  accident,  the  employer 
shall  cease  attempts  to  administer  an 
alcohol  test  and  shall  maintain  the  same 
record.  Records  shall  be  submitted  to 
the  FTA  upon  request  of  the 
Administrator. 

(c)  A  covered  employee  who  is  subject 
to  post-accident  testing  who  fails  to 
remain  readily  available  for  such 
testing,  including  notifying  the 
employer  or  employer  representative  of 
his  or  her  location  if  he  or  she  leaves  the 
scene  of  the  accident  prior  to 
submission  to  such  test*  may  be  deemed 
by  the  employer  to  have  refused  to 
submit  to  testing.  Nothing  in  this 
section  shall  be  construed  to  require  the 
delay  of  necessary  medical  attention  for 
injured  people  following  an  accident.or 
to  prohibit  a  covered  employee  from 
leading  the  scene  of  an  accident  for  the 


period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary,  emergency  medical  care. 

§  654.35   Random  testing. 

(a)  Except  as  provided  in  paragraphs 
(b)  thrc)ugh  (d)  of  this  section,  the 
minimum  annual  i>ercentage  rate  for 
random  alcohol  testing  shall  be  25 
percent  of  covered  employees. 

(b)  "Theli^dmijiistrator's  decision  to 
increase  o^  decrease  the  minimum 
annual  percentage  rate  for  random 
alcohol  testing  is  based  on  the  reported 
violation  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  alcohol  MIS  reports 
required  by  §  654.53.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
employers,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  violation  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  of  covered  employees.  The  new 
minimum  annual  percentage  rate  for 
random  alcohol  testing  wi]\  be 
applicable  starting  January  1  of  the 
calendar  year  following  publication. 

(c)  (1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  more,  the 
Administrator  may  lower  this  rate  to  10 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  654.53  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  Administrator 
may  lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  654.53 
for  two  consecutive  calendar  years 
indicate  that  the  violation  rate  is  less 
than  1.0  percent  but  equal  to  or  greater 
than  0.5  percent. 

(d)  (1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  reporting 
requirements  of  §  654.53  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  0.5 
percent,  but  less  than  1.0  percent,  the 
Administrator  vdll  increase  the 
minimum  annua!  percentage  rate  for 
random  alcohol  testing  to  25  percent  of 
all  covered  employees. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
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testing  is  25  percent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  §  654.53  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0 
percent,  the  Administrator  will  increase 
the  minimum  annual  percentage  rate  for 
random  alcohol  testing  to  50  percent  of 
all  covered  employees. 

(e)  The  selection  of  employees  for 
random  alcohol  testing  shall  be  made  by 
a  scientifically  vaUd  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

(f)  The  employer  shall  randomly 
select  a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  aimual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  determined  by  the 
Administrator.  If  the  employer  conducts 
random  alcohol  testing  through  a 
consortium,  the  number  of  employees  to 
be  tested  may  be  calculated  for  each 
individual  employer  or  may  be  based  on 
the  total  number  of  covered  eoiployees 
covered  by  the  consortium  who  are 
subject  to  randcon  alcohol  testing  at  the 
same  minimum  aimual  percentage  rate 
imder  this  part  or  any  DOT  alcohol 
testing  rule. 

(gj  Each  employer  shall  ensure  that 
random  alcohol  tests  conducted  under 
this  part  are  unannounced  and  that  the 
dates  for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(hj  Each  employer  shall  require  that 
each  covered  employee  who  is  notified 
of  selection  for  random  alcohol  testing 
proceeds  to  the  test  site  immediately; 
provided,  however,  that  if  the  employee 
is  performing  a  safety-sensitive  function 
at  the  time  of  the  notification,  the 
employer  shall  instead  ensure  that  the 
employee  ceases  to  perform  the  safety- 
sensitive  function  and  proceeds  to  the 
testing  site  as  soon  as  possible. 

(i)  A  covered  employee  shall  only  be 
randomly  tested  while  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  perfonning 
such  functions. 

§  654.37  Reasonable  suspicion  testing. 

(a)  An  employer  shall  require  a 
covered  employee  to  submit  to  an 
alcohol  test  when  the  employer  has 


reasonable  suspicion  to  believe  that  the 
employee  has  violated  the  prohibitions 
in  tnis  part. 

(b)  The  employer's  determination  that 
reasonable  suspicion  exists  to  require  . 
the  covered  employee  to  undergo  an 
alcohol  test  shall  be  based  on  specific, 
contemporaneous,  articxilable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee.  The  required  observations 
shall  be  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

(c)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (b)  of  this  section ' 
are  made  during,  just  preceding,  or  just 
after  the  period  of  the  work  day  that  the 
covered  employee  is  required  to  be  in 
compliance  v^rith  this  part.  An  employer 
may  direct  a  covered  employee  to 
undergo  reasonable  suspicion  testing  for 
alcohol  only  while  the  employee  is 
performing  safety-sensitive  hmctions; 
just  before  the  employee  is  to  p>erform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  performing 
such  functions. 

(d)  (1)  If  a  test  required  by  this  section 
is  not  administered  within  two  hours 
following  the  determination  under 
paragraph  (b)  of  this  section,  the 
employer  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the  test 
was  not  promptly  administered.  If  a  test 
required  by  this  section  is  not 
administered  within  eight  hours  , 
following  the  determination  under 
paragraph  (b)  of  this  section,  the 
employer  shall  cease  attempts  to 
administer  an  alcohol  test  and  shall 
state  in  the  record  the  reasons  for  not 
administering  the  test 

(2)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 
this  section,  an  employer  shall  not 
permit  a  covered  employee  to  report  for 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  employee  is  under 
the  influence  of  or  impaired  by  alcohol, 
as  shown  by  the  behavioral,  speech,  or 
performance  indicators  of  alcohol 
misuse,  nor  shall  an  employer  permit 
the  covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions,  until: 

(i)  An  alcohol  test  is  administered  and 
the  employee's  alcohol  concentration 
measures  less  than  0.02  percent;  or 

(ii)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  8  hours  following  the 
determination  under  paragraph  (b)  of 
this  section  that  there  is  reasonable 


suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  this 
pwrL 

(3)  Except  as  provided  in  paragraph 
(d)(2),  no  lemployer  shall  take  any  action 
under  this  part  ageiinst  a  covered 
employee  based  solely  on  the 
emplbyee's  b^iavior  and  appearance  in 
the  absence  of  an  alcohol  tesL  This  does 
not  prohibit  an  employer  with  the 
authorityl  independent  of  this  part  from 
taking  any  action  otherwise  consistent 
with  law7 

§654.39  Return  to  duty  testing. 

Eadi  employer  shall  ensure  that 
before  a  covered  employee  returns  to 
duty  requiring  the  performance  of  a 
safety-sensitive  function  after  engaging 
in  conduct  prohibited  by  subpart  B  of 
this  part,  the  employee  shall  undergo  a 
return  to  duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02.  (See  §654.75) 

§  654.41    Follow-up  testing. 

(a)  Follow-up  testing  shall  be 
conducted  when  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  j>erform 
safety-sensitive  functions;  oi;  just  after 
the  employee  has  ceased  performing 
such  functions. 

(b)  Following  a  determination  under 
§  654.75(b)  that  a  covered  employee  is 
in  need  of  assistance  in  resolving 
problems  associated  with  alcohol 
misuse,  each  employer  shall  ensiire  that 
the  employee  is  subject  to  imannounced 
follow-up  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§654.75(c)(2)(ii). 

§  654.43  Retesting  of  covered  employees 
with  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04. 

Each  employer  shall  retest  a  covered 
employee  to  ensure  compliance  with  the 
provisions  of  §  654.65,  if  the  employer 
chooses  to  permit  the  employee  to 
perform  a  safety-sensitive  function 
within  8  hours  following  the 
administration  of  an  alcohol  test 
indicating  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04. 

Subpart  D — Administrative 
Requirements 

§  654.51    Retention  of  records. 

(a)  General  requirement.  Each 
employer  shall  maintain  records  of  its 
alcohol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  retention.  Each  employer 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 
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(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
0.02  or  greater,  documentation  of 
refusals  to  take  required  alcohol  tests, 
calibration  docimientation,  and 
employee  evaluation  and  referrals  shall 
be  maintained  for  a  minimum  of  five 
years.  Each  employer  shall  maintain  a 
copy  of  its  annual  MIS  report(s)  for  a 
minimum  of  five  years, 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
EBT's)  and  training  shall  be  maintained 
for  a  minimum  of  two  years. 

(3)  One  year.  Records  of  all  test  results 
less  than  0.02  shall  be  maintained  for  a 
minimum  of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Calibration  dociunentation  for 
evidential  breath  testing  devices. 

(iv)  Docimientation  of  breath  alcohol 
technician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post- 
accident  tests. 

(vii)  Dociunents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employee  to  provide  adequate 
breath  for  testing. 

(2)  Records  related  to  test  results: 

(i)  The  employer's  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  part. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  under 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee's  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Copies  of  armual  MIS  reports 
submitted  to  FTA. 

(6)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
employer's  policy  on  alcohol  misuse. 


(ii)  Dociunentation  of  compliance 
with  the  requirements  of  §  654.71  of  this 
part. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

.  (iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

§  654.53  Reporting  of  results  in  a 
management  information  system. 

(a)  Each  recipient  shall  submit  to  the 
FTA  Office  of  Safety  and  Security  by 
March  15  of  each  year  a  report  covering 
the  previous  calendar  year  (January 
through  December  31),  summarizing  thia 
results  of  its  alcohol  misuse  prevention 
program. 

(b)  Each  recipient  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  an  employer,  consortium, 
joint  enterprise,  or  by  a  third  party 
service  provider  acting  on  tht> 
employer's  behalf. 

(c)  Elach  report  that  contains 
information  on  an  alcohol  screening  test 
result  of  0.02  or  greater  or  a  violation  of 
the  alcohol  misuse  provisions  of  this 
part  shall  include  the  following 
informational  elements: 

(1)  Number  of  FTA  covei^d 
employees  by  employee  category. 

(2)  (ij  Number  of  screening  tests  by 
type  of  test  and  employee  category. 

(ii)  Number  of  confirmation  tests,  by 
type  of  test  and  employee  category. 

(3)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.04  or  greater,  by  type  of  test  and 
employee  category. 

(5)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employment  alcohol  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater. 

(6)  Number  of  covered  employees 
with  a  confirmation  alcohol  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater  who  were  returned  to 
duty  in  covered  positions  during  the 
reporting  period  (having  complied  with 
the  recommendation  of  a  substance 
abuse  professional  as  described  in 
§654.75). 

(7)  Number  of  fatal  and  nonfatal 
accidents  which  resulted  in  a  post- 
accident  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(8)  Number  of  fatalities  resulting  from 
accidents  which  resulted  in  a  post- 
accident  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater. 


(9)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  subpart  B  of  this  part  and 
the  actidii  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  a 
positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  0.04  or  greater. 

(11)  Niimber  of  covered  employees 
who  realised  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(12)  Number  of  covered  employees 
wh6"refused  to  submit  to  a  non-random 
alcphol  test  required  under  this  part. 

(13)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

(14)  Identification  of  FTA  funding 
source(s). 

(d)  Each  report  with  no  screening  test 
results  of  0.02  or  greater  or  violations  of 
the  alcohol  misuse  provisions  of  this 
part  shall  include  the  following 
informational  elements.  (This  report 
may  only  be  submitted  if  the  program 
results  meet  these  criteria.) 

(1)  Number  of  FTA  covei^d 
enxployees. 

(2)  Number  of  alcohol  tests  conducted 
with  results  less  than  0.02  by  type  of 
test  and  employee  category. 

(3)  Number  oJ  employees  with  a 
confirmation  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater 
who  were  returned  to  duty  in  a  covered 
position  during  the  reporting  period. 

(4)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part. 

(6)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

(7)  Identification  of  FTA  funding 
source{s). 

§  654.55  Access  to  facilities  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  under  §654.51. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee's 
use  of  alcohol,  including  any  records 
pertaining  to  his  or  her  alcohol  tests. 
The  employer  shall  promptly  provide 
the  records  requested  by  the  employee. 
Access  to  an  employee's  records  shall 
not  be  contingent  upon  payment  for 
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records  other  than  those  specifically 
requested. 

(c)  Each  employer  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation,  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  covered 
employees  or  to  a  State  oversight  agency 
authorized  to  oversee  rail  fixed 
guideway  systems. 

(d)  Each  employer  shall  make 
available  copies  of  all  results  for 
employer  alcohol  testing  conducted 
under  this  part  and  any  other 
information  pertaining  to  the  employer's 
alcohol  misuse  prevention  pr<^am. 
when  requested  by  the  Secretary  of 
Transportation,  or  any  DOT  agency  with 
regulatory  authority  over  the  employer 
or  covered  employee,  or  to  a  State 
oversight  agency  authorized  to  oversee 
rail  fixed  guideway  systems. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  infoixnation  related  to  the 
employer's  administration  of  a  post- 
accident  alcohol  test  administered 
following  the  accident  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  from  the  covered 
employee.  Disclosure  by  the  subsequent 
employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the 
employee's  request. 

(g)  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  the  employee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  an  alcohol  test 
administered  under  this  part,  or  from 
the  employer's  determination  that  the 
employee  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part 
(including,  but  not  limited  to,  a  worker's 
compensation,  imemployment 
comp>ensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee). 

(h)  An  employer  shall  release 
information  regarding  a  covered 
employee's  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  tlie  employee's  consent  , 


Subpart  E— Consequences  for 
Employees  Engaging  in  Alcohol- 
reiated  Condu^ 

§654.61  Removal  from  safety-sensitive  . 
functiort. 

Except  as  provided  in  subpart  F  of 
this  part,  no  employer  shall  permit  any 
covered  employee  to  perform  safety- 
sensitive  functions  if  the  employee  has 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  or  an  alcohol 
misuse  rule  of  another  DOT  agency. 

§  654.63  Required  evaluation  and  testing. 

No  employer  shall  permit  any  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part  to 
perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  §  654.75.  ' 

§654.65  Other  alcohol-related  conduct 

(a)  No  employer  shall  permit  a 
covered  employee  tested  under  the 
provisions  of  subpart  C  of  this  part  who 
is  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  to  perform  or  continue  to 
perform  safety-sensitive  functions,  until: 

(1)  The  employee's  alcohol 
concentration  measures  less  than  0.02; 
or 

(2)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  employer  shall 
take  any  action  under  this  part  against 
an  employee  based  solely  on  test  results 
shoving  an  alcohol  concentration  less 
than  0.04.  This  does  not  prohibit  an 
employer  with  authority  independent  of 
this  part  from  taking  any  action 
othenvise  consistent  with  law. 

Subpart  F— Alcohol  Misuse 
Information,  Training,  and  Referral 

§  654.71  Employer  obHgation  to 
promulgate  a  policy  on  the  misuse  of 
aicohoi. 

(a)  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  the  requirements 
of  this  part  and  the  employer's  pKjIicies 
and  procedures  with  respect  to  meeting 
those  requirements.  The  policy  shall  be 
adopted  by  the  employer's  governing 
bbaid. 

(1)  The  employer  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  the  start 
of  alcohol  testing  under  this  section  of 
the  employer's  alcohol  misuse 
prevention  program  and  to  each  person 
subsequently  hired  or  transferred  to  a 
covered  position. 


(2)  Each  employer  shall  provide 
written  notice  to  every  covered 
employee  and  to  representatives  of 
employee  prganizations  of  the 
availability  of  this  information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following- 

(1)  TheJdentity  of  the  person 
designatediby  the  emplo)rer  to  answer 
employee  questions  ahout  the  materials. 

(2)  Thexitegories  of  employees  who 
are  subject  to  the  provisions  of  this  part 

(3)  Sufficient  information  about  tne 
safetyisensitive  functions  performed  by 
those  employees  to  make  clear  what 
period  of  the  work  day  the  covered 
employee  is  required  to  be  in 
compliance  with  this  part. 

(4)  Specific  information  concerning 
employee  conduct  that  is  prohibited  by 
this  part. 

(5J  The  drcimistances  under  which  a 
covered  employee  will  be  tested  for 
alcohol  under  this  part. 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohoU 
protect  the  employee  and  the  integrity 
of  the  breath  testing  process,  safeguard 
the  validity  of  the  test  results,  and 
ensure  that  those  results  are  attributed 
to  the  correct  employee. 

(7)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests  . 
administered  in  accordance  with  this 
part. 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  test  and 
the  attendant  consequences. 

(9)  The  consequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  imposed  under  subpart  B, 
including  the  requirement  that  the 
employee  be  removed  immediately  from 
safety-sensitive  functions,  and  the 
procedures  under  §654.75  of  this  part  . 

(10)  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04. 

(11)  Information  concerning  the 
effects  of  alcohol  misuse  on  an 
individual's  health,  work,  and  personal 
life;  signs  and  s)miptoms  of  an  alcohol 
problem  (the  employee's  or  a 
coworker's):  and  available  methods  of 
intervening  when  an  alcohol  problem  is 
suspected,  including  confrontation, 
referral  to  any  available  EAP,  and/or 
referral  to  management. 

(c)  Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  additional 
employer  policies  with  respect  to  the- 
use  or  possession  of  alcohol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
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employer's  authority  independent  of 
this  part.  Any  such  additional  policies 
or  consequences  shall  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

§  654.73  Training  (or  supervisors. 

Every  employer  shall  ensure  that 
supervisors  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to  undergo 
alcohol  testing  under  §  654.37  receive  at 
least  60  minutes  of  training  on  the 
physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misuse. 

§  654.75  Referral,  evaluation,  and 
treatment 

(a)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  shall  be  advised 
by  the  employer  of  the  resources 
available  to  the  employee  in  evaluating 
and  resolving  problems  associated  with 
the  misuse  of  alcohol,  including  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(b)  Each  covered  employee  who 
engages  in  conduct  prohibited  under 
subpart  B  shall  be  evaluated  by  a 
substance  abuse  professional  who  shall 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

(c)  (1)  Before  a  covered  employee 
returns  to  duty  requiring  the 
performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part,  the 
employee  shall  undergo  a  return  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  0.02. 
In  addition,  the  substance  abuse 
professional  may  recommend  that  the 
employee  be  subject  to  a  return  to  duty 
drug  test,  performed  in  accordance  with 
49  CFR  part  40. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse: 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section,  and 

(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  testing  administered 
by  the  employer  following  the 
employee's  return  to  duty.  The  number 
and  frequency  of  such  follow-up  testing 
shall  be  as  directed  by  the  substance 
abuse  professional,  and  consist  of  at 
least  six  tests  in  the  first  12  months 
following  the  employee's  return  to  duty. 
In  addition,  follow  up  testing  may 


include  testing  for  drugs  ,  as  directed  by 
the  substance  abuse  professional,  to  be 
performed  in  accordance  with  of  49  CFR 
part  40.  Follow-up  testing  shall  not 
exceed  60  months  from  the  date  of  the ' 
employee's  return  to  duty.  The 
substance  abuse  professional  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests 
have  been  administered,  if  the  substance 
abuse  professional  determines  that  such 
testing  is  no  longer  necessary. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  imder 
contract  vdth  the  employer,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in  ■ 
accordance  with  employer/employee 
agreements  and  employer  policies. 

(e)  The  employer  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  alcohol  misuse  does  not 
refer  the  employee  to  the  substance 
abuse  professional's  private  practice 
from  which  the  substance  abuse 
professional  receives  remuneration  or  to 
a  person  or  organization  in  which  the 
substance  abuse  professional  has  a 
financial  interest.  This  paragraph  does 
not  prohibit  a  substance  abuse 
professional  from  referring  an  employee 
for  assistance  provided  through — 

(1)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(2)  The  employer  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  employer; 

(3)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee's  health  insurance  program; 
or 

(4)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

(f)  The  requirements  of  this  section 
with  respect  to  referral,  evaluation,  and 
rehabilitation,  do  not  apply  to 
applicants  who  refuse  to  submit  to  a 
pre-employment  alcohol  test  er  who 
have  a  pre-employment  alcohol  test 
with  a  result  indicating  an  alcohol 
concentration  of  0.04  or  greater. 

Subpart  G — Compliance 

§  654.81   Compliance  a  condition  of  FTA 
financial  assistance. 

(a)  General.  A  recipient  may  not  be 
eligible  for  Federal  financial  assistance 
under  section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended,  or  under 
section  103(e)(4)  of  title  23  of  the  United 
States  Code  if  a  recipient  fails  to 
establish  and  implement  an  alcohol 


misuse  prevention  program  as  required 
by  this  part.  Failure  to  certify 
compliance  with  these  requirements,  as 
specifiediin  §  654.83,  will  result  in  the 
suspension  of  a  grantee's  eligibility  for 
Federal  funding. 

Cb)  Criminal  violation.  A  recipient  is 
subjept  to  criminal  sanctions  and  fines 
for  false  statements  or 
misrepresentations  under  §  1001  of  title 
18  of  the  United  States  Code. 

(c)  State's  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  3,  9 
or  18  subrecipients,  as  applicable, 
whose  grant  the  State  administers.  In  so 
certifying,  the  State  shall  ensure  that 
each  subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3,  9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  funding  from  the  State  if 
such  subrecipient  is  not  in  compliance 
with  this  part. 

§  654.83   Requirement  to  certify 
compliance. 

(a)  A  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  trailing 
requirements.  Large  operators  shall 
certify  compliance  initially  by  January 
1, 1995.  Small  operators  and  States  shall 
certify  compliance  initially  by  January 
1, 1996. 

(b)  A  certification  must  be  authorized 
by  the  organization's  governing  board  or 
other  authorizing  official,  and  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  A  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  Appendix  A  to  this  part. 

Appendix  A  to  Part  654 — Sample 
Certifications  of  Compliance 

This  Appendix  contains  two  separate, 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  II  should  be 
used  by  employers  who  are  covered  by 
Federal  Railroad  Administration's  alcohol 
misuse  prevention  program  regulations. 

I 

(a)  For  recipients  who  are  large  or  small 
operators 

1,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  established  and 
implemented  an  alcohol  misuse  prevention 
program  in  accordance  with  the  terms  of  49 
CFR  part  654. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors 

I,  (name,  title)  on  behalf  of  (STATE)  certify 
that  the  entities  on  the  attached  list  of 
Federal  Transit  Act  subrecipients  operating 
in  this  State,  have  established  and 
implemented  alcohol  misuse  prevention 
programs  in  accordance  with  the  terms  of  49 
CFR  part  654. 
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II 

The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transportation 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows: 


I,  (name),  (title),  certify  that  (name  of 
recipient)  and  Its  contractors,  as  required,  for 
(name  of  recipient),  has  an  alcohol  misuse 
prevention  program  that  meets  the 
requirements  of  the  Federal  Railroad 
Administration's  regulations  for  employees 
regulated  by  the  Federal  Railroad 


Administration,  and  has  established  and 
implemented  an  alcohol  misuse  prevention 
prograiq  in  accordance  with  the  terms  of  49 
CFR  part  654|  for  all  other  covered  employees 
who  perform  safety-sensitive  functions. 

BtLUNQ  CODE  4S10-67-P 
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APPENPPC  B  TO  PART  654  -  ALCOHOL  TESTING  MANAGEMErfT  INFORMATION  SYSTEM 

fMIS)  DATA  COLLECTION  FORM 

INSTRUCTIONS  .  ' 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  alcohol  testing 
information  in  the  Federal  Transit  Administration  (FTA)  Alcohol  Testing  MIS  Data  Collection  Form. 
These  instructions  outline  and  explain  the  information  requested  and  indicatel,  jthe  probable 
sources  for  this  information.  A  sample  testing  results  table  with  a  narrative  explanation  is 
provided  on  pages  iii-iv  as  an  example  to  facilitate  the  process  of  completing  the^orm  correctly. 

This  reporting  form  includes  six  sections.  Collectively,  these  sections  address  the  data  elements 
required  in  the  FTA  and  the  U.S.  Department  of  Transportation  (DOT)  alcohol  testing  regulations. 
The  six  sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting 
form  are: 


Section 

Instructions 
Paae 

Reporting 
Form 
Paae 

A.  EMPLOYER  INFORMATION 

• 

1 

1 

B.  COVERED  EMPLOYEES 

• 

1 

2 

C.  ALCOHOL  TESTING  INFORMATION 

ii-lv 

3-4 

D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 

V 

5 

_E.  ALCOHOL  TRAINING/EDUCATION 

,  V 

5 

F.  FTA  FUNDING  SOURCES 

V 

5 

Page  1  EMPLOYER  INFORMATION  (Section  A)  requires  the  year  covered  by  this  report, 
the  agency  name  for  which  the  report  is  done,  a  current  address,  a  person's  name 
and  phone  number  to  contact  if  there  are  any  questions  about  the  report.  Below 
this,  information  must  be  entered  for  the  consortium  used  (if  applicable).  Finally, 
a  signature,  title  and  date  are  required  certifying  the  correctness  and 
completeness  of  the  form.  Note:  A  separate  report  must  be  submitted  by  each 
FTA  recipient  for  each  of  its  contract  service  and  contract  maintenance  providers 
covered  by  the  FTA  alcohol  testing  regulation. 

Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 
that  must  be  tested  under  the  FTA  alcohol  testing  regulation.  The  employee 
xjategories  are:  Revenue  Service  Vehicle  Operation,  Revenue  Service  Vehicle  and 
Equipment  Maintenance,  Revenue  Service  Vehicle  Control/Dispatch,  Commercial 
Driver  License  (CDL)  Holders  who  operate  Non-flevenue  Service  Vehicles,  and 
Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this  inforrr^tion 
is  the  employer's  personnel  department.  These  counts  should  be  based  on  the 
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recipient's  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
alt  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Page  3  ALCOHOL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  All  numbers  entered  into  the  pre-employment 
category  section  of  the  table  should  be  separated  into  the  category  of 
employment  for  which  the  person  was  applying  or  transferring.  ^  The  other 
categories  are  for  employee  testing  and  require  information  for  employees  in 
covered  positions  only.  Each  part  of  this  table  must  be  completed  for  each 
category  of  testing.  These  categories  include:  (1)  random,  (2)  post-Occident,  (3) 
reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These  numbers 
do  not  include  refusals  for  testing.  A  sample  section  of  the  table  with  example 
numbers  is  presented  on  page  iv. 

Four  types  of  information  are  necessary  to  complete  this  table.  .The  first  blank 
column  with  the  heading  "NUMBER  OF  SCREENING  TESTS,"  requires  a  count  for 
all  screening  tests  conducted  for  each  employee  category.  The  second  blank 
column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS,"  requires  a  count 
for  all  confirmation  alcohol  tests  performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  0.02,  BUT  LESS  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  completed .  alcohol  tests  that  resulted  in  an  alcohol 
concentration  equal  to  or  greater  than  0.02,  but  less  than  0.04. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  completed  alcohol  tests  that  resulted  in  an  alcohol 
concentration  equal  to  or  greater  than  0.04.  Note:  For  return  to  duty  testing,  a 
confirmation  result  equal  to  or  greater  than  0.02  is  a  violation  of  the  alcohol  rule. 
Therefore,  if  the  number  of  results  equal  to  or  greater  than  0.04  is  unknown,  you 
may  report  all  results  in  the  third  column  of  the  table. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked 'TOTAL". 

A  sample  table  is  provided  on  page  iv  with  example  numbers. 

Page  3  Below  the  part  of  the  table  containing  pre-employment  testing  information  are 
three  boxes.  This  information  should  be  available  from  the  safety  program 
manager  or  the  alcohol  program  manager. 

1 )  "Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre- 
employment  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater". 

This  is  a  count  of  those  persons  who  were  not  placed  in  a  covered  position 
because  they  took  a  breath  test  that  resulted  in  an  alcohol  concentration  of  0.04 
or  higher. 


ii 
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2)  "Number  of  accidents,  as  defined  by  the  FTA  alcohol  testing  regulation,  which 
resulted  in  a  post-accident  alcohol  test  indicating  an  alcohol  cpncerrtration  of  0.04 

or  greater".  This  is  a  count  of  fatal  and  non-fatal  accidents  which  resulted  in  post- 
accident  breath  alcohol  tests  Indicating  a  concentration  of  0.04  or  greater  for  any 
employees  involved  in  the  accident. 

3)  "Number  of  fataTtties  resulting  from  accidents  which  resulted  in  a  post-acddeht 
alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater]  This  is  a  count 
of  fatalities  in  accidents  which  resulted  in  post-accident  alcohol  tifests  Indicating  a 
concentration  of  0.04  or  greater  for  any  employees  involved  in  th4  fatal  accidents. 

Page  4  Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you 

must  provide  the  number  of  employees  who  engaged  in  alcohol  misuse  who  were 
returned  to  duty  in  a  covered  position  during  this  reporting  period  (having 
complied  with  the  recommendations  of  a  substance  abuse  professional  as 
described  in  FTA  regulations).  This  Information  should  be  available  from  the 
personnel  office  and/or  alcohol  program  manager. 

SAMPLE  APPUCANT  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  C,  ALCOHOL  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  require  you  to  summarize  testing  results  for  employees.  Jh\s 
example  uses  the  categories  "Revenue  Vehicle  Operation"  and  "Armed  Security  Personnel"  to 
illustrate  the  procedures  for  completing  this  section. 


Screening  tests  were  performed  on  1 57  job  applicants  for  revenue  vehicle  operator 
positions  during  the  reporting  year.  This  information  is  entered  In  the  first  blank 
column  of  the  table  in  the  row  marked  "Revenue  Vehicle  Operation". 

Confirmation  tests  were  necessary  for  6  of  the  1 57  applicants  for  revenue  vehicle 
operator  positions.  Enter  this  information  in  the  second  blank  column  of  the  table 
in  the  row  marked  "Revenue  Vehicle  Operation",  The  confirmation  test  results  for 
these  6  applicants  were  the  following: 

Applicant  Confirmation  Result 

*  #1  0.06 

#2  0.01 

#3  0.11  ^ 

#4  0.04 

#5  0.03 

#6  0.02 

The  confirmation  test  results  for  2  of  the  applicants  for  revenue  vehicle  operator 
positions  were  equal  to  or  greater  than  0.02,  but  less  than  0.04;  Enter  this 
information  In  the  fourth  blank  column  of  the  table  in  the  row  marked  "Revenue, 
Vehicle  Operation". 


Ill 
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The  confirmation  test  resuite  for  3  of  the  applicants  for  reveiJiuevetiide  operator 
positions  wer«  equal  to  or  greater  than  0.04.  Enter  this  infonna^ion  la  the  third 
blank  column  of  the  table  la  the  row  marked  "Revenue  Vehicle  Operation".. 

The  last  row,  marked  "TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  1 57  applicants  for  revenue  vehicle  operator  positions 
and  107  applicants  for  armed  security  personnel  positioras  were  subjected  to 
screening  tests.  The  total  for  that  column  would  be  254  (ie.,  157+1  Q7)v  The  same 
procedure  should  be  used  for  each  column,  (i.e.,  add  all  the  numbers  in  that 
column  and  place  the  answer  in  the  last  row). 

Please  note  that  our  sample  data,  collection  form  also  has  information  for  amiecf  security 
personnel  on  line  ^vo.  The  same  procedures  outlined  for  revenue  vehicle  operators  should  be 
followed  for  entering  the  data  on  anmed  security  personnel.  With  applicants  for  arimed  security 
personnel  posations,  107  screening  tests  were  conducted  resulting  in  3  confinmation  tests.  No 
confirmation  results  were  equal  to  or  greater  than  Q.Q2,  but  less  tharv  0.04;  and  the  confirmation 
test  result  for  1  of  the  armed  security  personnel  applicants  was  equal  to  or  greater  than  a04. 
This  information  is  entered  in  the  row  marked  "Armed  Security  Personnel". 


PRE  - EMPlOrMENT 


EHPLOrEE 
CATEGOfir 


NUUBER  OF 
SCREeNING  TESTS 


NUMBER  OF 
C.ONF  I  RUAT  I  ON 
TESTS 


NUMBER  OF  . 
CONF  I  RM/kT  ION  TEST 
RESULTS  EQUAL  TO 
OR  GRtATtf)  THAN 
0  02  ,   BUT  If  SS  T.HA+* 
0  01 


.    NUMBER  Of 
CONF IfiMAT ION  TEST 
RE-SlJi-TS  EQUAL  TO 
OR  GREATER  THAN 
0  01 


flf»enuf  Vehicle 
0  p  e  r  a  t  i 


■15  7 


Armed  Secufily 
Pefsonnel 


107 


TOTAL 


J64 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS". 
These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  than  0.02. 

Rememt>er  that  the  same  procedures  indicated  atx>ve  are  to  be  used 
for  completing  all  of  the  categories  for  testing  in  Section  0. 


IV 
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Page  5  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  (Section  D)  requires 
information  on  employees  tested  for  drugs  and  alcohol  at  the  same  time  and  that 
you  complete  a  table  dealing  with  violations  of  other  alcohol 
provisions/prohibitions  of  the  regulation  and  a  table  dealing  with  employees  who 
refused  to  submit  to  an  alcohol  test 

Page  5  Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  irKli^ng  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  jail  sCtih  employees  be 
entered  in  the  indicated  box. 

Page  5  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBfTlONS  OF  THIS 
REGULATION  requires  supplying  the  number  of  covered  Employees  who  used 
alcohol  prior  to  performing  a  safety-sensitive  function,  white  performing  a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  covered  employees  who  violate  any  of  these  FTA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  violations  not  delineated  in  this 
table  may  also  be  provided. 

Page  5  EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST  requires 

information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  a  rarKJom  or  rKxi-fandom  (pre-employment,  post-accident,  reasonable 
suspicion,  return  to  duty,  or  follow-up)  alcohol  test  required  under  the  FTA 
regulation. 

Page  5  ALCOHOL  TRAINING/EDUCATION  (Section  E)  requires  information  on  the  number 
of  supervisory  personnel  who  have  received  alcohol  training  during  the  current 
reporting  period. 

Page  5  FTA  FUNDING  SOURCES  (Section  F)  asks  for  the  sources  of  FTA  funds  for  your 
organization.  Simply  place  a  check  mark  by  each  applicable  funding  section. 
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For  FTA  Use  Only 


FTA  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM     OMB  fto.  2132^5557 

YEAR  COVERED  BY  THIS  REPORT:   1 9  

A.  EMPLOYER  INFORMATION 

Name   — — .  — — 

Address  


Contact  — ,  

Phone   

Consortium  Used  (If  applicable) 

Name   '.  

Address   


Contact  .  

Phone   :  

I,  the  undersigned,  certify  that  the  information  provided  an  this  Federal  Transit 
Administration  Alcohol  Testing  Management  Information  System  Data  Collection  Form  is,  to  the 
best  of  my  knowledge  and*  belief,  true,  correct,  and  complete  for  the.  perioxl  stated; 

Signature  -  Date  of  Signature 

Titie""  ' 

Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or 
imprisonment  for  not  more  than  5  years,  or  t>oth,  to  knowingly  and  willfully  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  is  8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions 
for  reducing  the  burden  to:  Office  of  Safety  and  Security  (TTS-3);  Federal  Transit  Administration;  400 
7th  St,  S.W.;  Washington,  D.C.  20590;  OR  Office  of  Management  and  Budget.  Paperwori<  Reduction 
Project  (2132-0557);  Washington,  D.C.  20503. 


1 


7564       Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations 


B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

1 

MUMocR  Or  FTA  COVcRED 
EMPLOYEES 

Revenue  Vehicle  Operation 

RAvenuA  Vfthtcle  And  EauiDmerrt  klAintenAnce 

■  IVTVIIUW  ▼  wl  IIwIV  Sll  lU  W>4 U ■  k^l  1 1 VI  It  ...Wl  liVI  IW  IWV 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

TOTAL 

READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1 .  All  Items  refer  to  the  current  reporting  period  only  (for  example,  January  1 , 1 994  - 
December  31.  1994). 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSfT 
ADMINISTRATION  (FTA)  AND  THE  U.S.  DEPARTMENTT  OF  TRANSPORTATION 
(DOT): 

•  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
by  the  FTA  alcohol  testing  regulation. 

•  The  information  requested  should  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DOT  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  for  testing  should  only  be  reported  in  Section  D  ["OTHER 
ALCOHOL  TESTING  INFORMATION"].  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Complete  all  items;  DO  NOT  LEAVE  ANY  fTEM  BLANK.  If  the  value  for  an  item  is 
zero  (0),  place  a  zero  (0)  on  the  form. 
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C.   ALCOHOL  TESTING  INFORMATION 


EMPLOYEE  CATEGORY 

NUMBER  OF 
SCREENING  TESTS 

NUMBER  OF 
CONFIRMATION 
TESTS 

NUMBER  OF 
CONRRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN  , 
0.02,  BUT  LESS  THAN 
0.04 

NUMBER  OF 
CONFIRMATION  TEST 
■  RESULTS  EQUAL  TO 
on  GREATER  THAN 
0.04 

pnc-BypLOYMENr 

Revenu*  VehicI*  Operation 

Rev«nu«  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Olspatch 

CDL/Non-Revenue  Vehicle 

Arnied  Security  Personnel 

Total 

RANDOM 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipntent 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

posT-ACOOEhrr 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre-employment  alcohol  test 
indicating  an  alcohol  concentration  of  0.04  or  greater 

Number  of  accidents,  as  defined  by  the  FTA  alcohol  testing  regulation,  which 
resulted  in  a  post-accident  alcohol  test  indicating  an  alcohol  concentration  of 
0.04  or  areater: 

FATAL 

NON-FATAL 

Number  of  fatalities  resulting  from  accidents  which  resulted  in  a  post-accident  alcohol  test  indicating 
an  alcohol  concentration  of  0.04  or  greater: 
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C.   ALCOHOL  TESTING  INFORMATION  (cont) 


EMPLOYEE  CATEGORY- 

NUMBBTOr 
SCREENINff  TESTS 

i 
1 

1 

NUMBER  OF 
CONRRJIt^TION' 
TESTS 

t 

NOMBEffOF 

CONRHMflmON  TEST.  ; 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 

0.02,  BLTT  LESS  THAN 

NUMSER'OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO 
■  OR  GREATER  THAN 
0.04 

} 

REASONABLE  SUSmOK 

Revenue  Vehlde  Operation 

] 
t 

i 
1 

i; 

Revenue  Vehicle  and  Equipment 
Maintenance 

1 

t 
1 

i 

i    ■   •  ^-  > 

Revenue  Vehicle  Control/Dispatch 

1 

CDLy^4on-Ravenua  Vehicle 

i 

Armed  Security.  Personnel 

REruRN-Taounr 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Corrtrol/Dispalch 

CDlVNorvRiavenua  Vehicie 

Armed  Security/Personnel 

1 

Total 

Revenue  Vehicle  Operation 

Revenue  Vehicle  ar>d  Equipment 
Maintenance 

Revenue  Vehicle  Corrtrol/Dlspatch 

CDl^Non-Rcvenue  Vehicle 

Armed  Security  Personnel 

Total 

Number  of  employees.  wf\a  engaged'  in  alcohoT  misuse  whcr  werr  retumerf  ta  doty  Iri"  ff  covereit 
position  during  this  reportiQg  period  (havuog.  complied,  with.  the.  tecommetsigsijaas.  at  s  sutasowca 
abuse  professiui  laf  as*  deseriOed'  In  FTA  reguiaior^)':' 

;  1 

!       -       '■  I 
■  1 
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D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


Number  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified 
positive  drug  test  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater  ■  ; 


VIOLATIO 

NS  OF  OTHER  ALCOHOL  PROVISIONS/ 

I' 

PROHIBmONS  OF  THIS  REGULATION 

NUMDCH  \Jr 

COVERED 
EMPLOYEES 

VIOLATION 

ACTION  TAKEN]-^ 

Covered  employee  used  alcohol  while 
performing  safety-sensitive  function. 

Covered  employee  used  alcohol  within  4 
hours  of  performing  safety-sensitive  function. 

Covered  employee  used  alcohol  t^efore  talcing 
a  required  post-accident  alcohol  test. 

EMPLOYEES  WHO  REFUSED  TO  SUBMFT  TO  AN  ALCOHOL  TEST 


Number 


Covered  employees  who  refused  to  submit  to  a  random  alcohol  test  required  under  the  FTA  regulation: 


Covered  employees  who  refused  to  submit  to  a  non-rarxlom  alcohol  test  required  under  the  FTA  regulation: 


E.  ALCOHOL  TRAINING/EDUCATION 


TRAINING  DURING  CURRENT  REPORTING  PERIOD 


Supervisory  personnel  who  have  received  at  least  60  minutes  of  initial  training  on  the  specific  contemporaneous 
physical,  behavioral,  and  performance  indicators  of  prot>able  alcohol  use  as  required  by  FTA  alcohol  testing 
regulations:  


F.  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 

Check  all  sections  that  apply; 

3 

9 

16(b)(2) 

18 
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APPENDIX  C  TO  PART  654  -  ALCOHOL  TESTIN&  MANAGEMEMF  INFORMATION  SYSTEM 

(MISVEZ'  DATA  COLLECTIQt^  FORM 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Transit 
Administration  (FTA)  Alcx>hol  Testing.  MIS  "EZ"  Data  Collection  Form.  This  farm  should  only  be 
used  if  there  is  no  alcohol  misuse  to-be  reported  by  your  company.  These  instnjctions.  outline 
and  explain  the  information  requested  and  indicate  the  prabable  source  for  tras  information. 
This  reporting  form  includes  four  sections.  These  sections  address  the  data- elements  required 
in  the  FTA  and  the  U.S.  Department  of  Transportation  (DOT)  alcohol  testing^ regulations. 

SECTION  A  -  EMPLOYER  INFORMATION  requires  the  year  covered  by  this  report,  the  agency 
name  for  which  the  report  is  done,  a  current  address,  and  a  person's  name  and  phone  number 
to  contact  if  there  are  any  questions  about  the  report.  Below  this,  information  must  be  entered 
'■  for  the  consortium  used  (if  applicable).  Finally,,  a  signature,  title,  and  date  aj:e  required  certifying 
the  correctness  and  completeness  of  the  form.  Note:  A  separate  report  must  be  submitted  by 
each  FTA  recipient  for  each  of  its  contract  service  and  contract  maintenance,  providers  covered 
by  the  FTA  alcohol  testing  regulation, 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FTA  alcohol  testing  regulation.  The  employee  categories  are:  Revenue^ 
Service  Vehicle  Operation,  Revenue  Service  Vehicle  and  Equipment  Mantenance,  Revenue 
Service  Vehicle  Control/Dispatch,  Commercial  Driver  License  (CDL)  Holders  who  operate  Non^ 
Revenue  Sen/ice  Vehicles,  and  Security  Personnel  who  carry  Firearms.  The  most  likely  source 
for  this  information  is  the  employer's  personnel  department  These  counts  should  be  based  on 
the  recipient's  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of  all  covered 
employees  for  all  categories  combined,  i.e.,  the  sum.  of  the  columns. 

SECTION  C  -  ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testing, 
refusals  for  testing,  and  training/education.  The  first  table  requests  infor ms^on  on  the  NUMBER 
OF  ALCOHOL  SCREENING  TESTS  CONDUCTED  in  each  category  for  testing.  All  numbers 
entered  into  the  pre-employment  category  section  of  the  table  should  be  separated  into  the 
category  of  employment  for  which  the  person  was  applying  or  trarrsferring.  The  other  categories 
are  for  employee  testing  and  require  inforrriation  for  employees  in  covered  positions  only.  Enter 
the  number  of  alcohol  screening  tests  conducted  by  employee  category  for  each  category  of 
testing.  Testing  categories  include:  (1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4) 
return  to  duty,  and  (5)  follow-up  testing.  Each  column  in  the  table  should  be  added  and  the 
answer  entered  in  the  row  marked  'TOTAL". 

Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  employees  who  engaged  in  alcohol  misuse-who  were  returned  to  duty  in  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as 
described  in  the  FTA  regulation).  This  information  should  be  available  from  the  personnel  office 
and/or  alcohol  program  manager. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires  a  count  of  the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-random  (pre- 
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employment,  post-accident,  reasonable  suspicion,  return  to  duty,  or  fotlOw-up)  alcohol  (est 
required  under  the  FTA  regulation. 

ALCOHOLTRAINING/EDUCATION  DURING  CURREm*  REPORTING  PERIOD  requirps  Information 
on  the  number  of  supervisory  personnel  who  have  received  alcohol  training  during  the  current 
reporting  period. 

SECnOisj  D  -  FTA  FUNDING  SOURCES  asks  for  the  sources  of  FTA  funds  lor  your  organfeatiort 
Simply  place  a  check  mark  by  each  applicable  funding  section. 
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For  FTA  Use  Only 


FTA  ALCOHOL  TESTING  MIS  "EZ"  DATA  COLLECTION  FORM       0MB  No.  21 32-0557 
(No  Alcohol  Misuse) 

YEAR  COVERED  BY  THIS  REPORT:  19  

A.  EMPLOYER  INFORMATION 

Company  Name 

Address 


Contact 
Phone 

Consortium  Used  (if  applicable) 

Name 

Address 


Contact 


Phone 


I,  the  undersigned,  certify  that  the  information  provided  on  the  attached  Fiederal  Transit 
Administration  Alcohol  Testing  Management  Information  System  "EZ"  Data  Collection  Form  is, 
to  the  best  of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 

Signature                 ~~  [  Date  of  Signature 
 Titii  — 


-  Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  is  8  hours. 
You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions 
for  reducing  the  burden  to:  Office  of  Safety  and  Security  (TTS-3);  Federal  Transit  Administration; 
400  7th  St.,  S.W.;  Washington,  D.Q.  20590;  OR  Office  of  Management  and  Budget,  Paperwork 
Reduction  Project  (2132-0557);  Washington,  D  C.  20503. 
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B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES  I 

EMPLOYEE  CA7EGORV 

NUMBER  Of  FTA  COVERED  1 
■fJMPinYFFR  1 

n«v«rtu«  Vehicle  Op«f  atiofl 

i  1 

RcvfW  Vahieto  and  Equipmwit  Maintenance 

Revmue  VaMciv  Con^eUDispatch 

CDL/NoA-Ravanwe  Vahici* 

Armed  Security  Pononnet 

TOTAL 

C.  ALCOHOL  TESTING  INFORMATION 


1                                  NUMBER  OF  ALCOHOL  SCREENING  TESTS  CONDUCTED 

EMPLOYEE  CATEQCWnr 

PRE- 
EMPUXVMEfn 

RANDOM 

POST- 
ACaOEMT 

REASONABLE 
SUSPICION 

RETURN  TO 
DUTY 

FOaOVSMJP 

Revenue  VWiicfe  Operation 

Aavefwe  Veftfde  and 

Ec^tpnwfitf  MiBJfi(efTai>ce 

Revemw  VeMcte 
ConttoVDAspeicI) 

COUNon-Revenue  Vehicle 

Armed  Securlly  Petsorwel 

Total 

1  Number  of  employees  who  engaged  in  alcohot  misuse  who  were  returned  to  duty  in  a  covered 
1  position  (having  com^dted  with  the  recommendations  ol  a  substance  atxise  prdessional  as  described 
1  in  the  FTA  regtrfation): 

EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST 

'  Nurrtber  | 

Coveretf  emptoyees  ¥irfio  refused  to  submtt  to  a  random  alcohol  test  required  under  the  FTA  regulatton: 

1 

Covered  employees  wtw  refused  to  submit  lo  a  non-random  afcohof  test  required  under  the  FTA  re^jtetion:         |  | 

ALCOHOL  TRACING/EDUCATION  Dlffl»K3  CURRENT  REPORTmC  PB^IOD 

Number  | 

Supervisory  personnel  who  have  received  at  le^  60  minutes  of  initrai  training  on  the  speciffc 
contemporaneous  physic^  behavioral,  arKf  performance  indicators  ol  proliabte  alcohol  use  as 
required  by  FTA  ^cohd  testing  regulattons; 

D.  FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 

Dwell  all  sections  thai  apply: 

3 

9 

18 
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Drug-Free  Workplace  Act 
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OFFICE  OF  MANAGEMENTXNO 
BUDGET 

Govemmentwide  Implementation  of 
the  Drug-Free  Workplace  Act  of  1988 

agency:  Office  of  Management  and 

Budget. 

action:  Notice. 

summary:  This  Notice  provides 
information,  in  the  form  of  nonbinding 
questions  and  answers,  to  assist  the 
public  in  meeting  the  requirements  of 
the  Drug-Free  Workplace  Act  of  1988. 
The  Office  of  Management  and  Budget 
(0MB)  coordinated  regulatory 
development  with  over  30  Federal 
agencies  to  ensure  uniform, 
govemmentwide  implementation  of  this 
Act.  As  a  consequence.  OMB  is  offering 
this  govemmentwide  non-regulatory 
guidance. 

Part  of  the  omnibus  drug  legislation 
enacted  November  18, 1988  is  the  Drug- 
Free  Workplace  Act  of  1988  (Pub.  L  100- 
690,  title  V,  subtitle  D).  This  statute 
requires  contractors  and  grantees  of 
Federal  agencies  to  certify  that  they  will 
provide  drug-free  workplaces.  Making 
the  required  certification  is  a 
precondition  of  receiving  a  contract  or 
grant  from  a  Federal  agency  after  March 
18,  1989. 

Regulatory  requirements  pertaining  to 
contractors  are  detailed  in  a  final  rule 
appearing  in  today's  Federal  Register 
This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR). 
Regulatory  requirements  pertaining  to 
grantees  are  detailed  in  a  final  common 
rule  also  appearing  in  today's  Federal 
Register.  The  preamble  to  the  grantee 
common  rule  answers  questions 
pertaining  to  grants  or  to  contracts-and- 
grants,  but  does  not  address  questions 
pertaining  only  to  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  grants,  contact  Barbara  F.  Kahlow, 
Financial  Management  Division,  OMB, 
(telephone  202-395-3053).  For  contracts, 
contact  Robert  Neal,  Office  of  Federal 
Procurement  PoHcy,  OMB,  (telephone 
202-395-6810). 

SUPPLEMENTARY  INPONMATION: 

Response  to  Questions 

See  the  common  preamble  to  the 
grantee  Hnal  common  rule  for  detailed 
response  to  most  questions  on 
requirements  on  contractors  and 
grantees. 

1.  Question — What  is  a  minimum  set 
of  components  for  an  employer  program 
to  meet  the  requirements  of  the  Drug- 
Free  Workplace  Act? 

Answer — Each  employer  must  meet 
the  specific  requirements  of  the  Act  with 
a  good  faith  effort,  including  having  a 


policy  statement  and  a  drug  awareness 
program.  Neither  the  law  nor  the  final 
rules  require  employers  to  establish  an 
Employee  Assistance  Program  (EAP).  to 
conduct  any  drug  testing,  or  to 
incorporate  any  particular  component  in 
an  employer's  program. 

2.  Question — What  are  examples  of 
other  possible  components  of  an 
employer  drug-free  workplace  program 
for  contractors  and  grantees? 

Answer — Here  is  a  partial  list  of  other 
possible  components  of  an  employer 
program.  The  list  is  provided  for 
information  only;  there  is  no  intention 
for  the  Federal  Government  to  require 
any  particular  component. 

Employee  Education 

•  Conduct  education/outreach  of 
employees/families  via: 

— Discussion  groups  on  drug  abuse/ 

company  policy 
— Videotapes/pamphlets  on  drugs  in 

workplace 
— Brown  bag  lunch  discussions 
— Communication  of  available  employee 

assistance 
— Communication  of  available  health 

benefits  for  drug/alcohol  treatment 

Employee  Assistance 

•  Establish  an  EAP 

•  Identify  treatment  resources 

•  Assemble  resource  file  on  providers 
of  assistance 

•  Provide  problem  assessments 

•  Provide  confidential  counselling 

•  Provide  referral  to  counselling  and/ 
or  treatment 

•  Provide  crisis  intervention 

•  Establish  hot-line 

•  Provide  family  support  services 

•  Conduct  followup  during  and  after 
treatment 

•  Conduct  evaluation  of  job 
performance  pre-  and  post-program 
contact 

•  Review  insurance  coverage  (to 
include  outpatient  as  well  as  inpatient 
treatment) 

•  Institute  mechanism  to  review 
employee  complaints 

Supervisory  Training 

•  Conduct  management/supervisory/ 
union  training  on: 

— Drug  Abuse  education 
— Signs  and  symptoms  of  drug  use 
— Company  policy  on  drug  use 
— Employee  assistance  resources 
— How  to  deal  with  an  employee 

suspected  of  drug  use 
— How  and  when  to  take  disciplinary 

action 

Drug  Detection 

•  Institute  a  program  of  drug  testing 
of: 


— All  employees — testing  of  applicants 
or  pre-employment;  testing  of 
employees  based  on  reasonable 
suspicion,  post  accident,  during  and 
after  counselling  and/or  rehabilitation 

— Employees  in  health  and  safety  or 
national  security  sensitive  positions — 
random  unannounced  testing 
•  Increase  security 

3.  Question — What  are  examples  of 
some  model  drug-free  workplace 
programs? 

Answer — Both  the  Department  of 
Health  and  Human  Services'  National 
Institute  on  Drug  Abuse  (NIDA)  and  the 
U.S.  Chamber  of  Commerce  have 
identified  several  model  programs.  For 
further  information  on  these  or  other 
models  or  on  programs  to  combat  drug 
abuse  in  the  workplace,  call  the  NIDA 
toll-free  employer  help-line  on:  800-843- 
4971.  NIDA  also  has  a  clearinghouse  for 
general  information  on  controlling 
alcohol  and  drug  abuse.  That  number  is 
301^68-2600.  The  address  of  the 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  is  Box  2345.  Rockville, 
MD  20852.  Currently,  the  Federal 
Government  does  not  have  an  Example 
of  a  model  program  for  a  small 
employer. 

Examples  include  the  following: 

A  large  chemical  company — EAP 
contracted  out,  including:  seminars, 
assessment,  short-term  counselling  and 
referral,  supervisory  training,  and 
followup  monitoring:  some  local  sites 
have  drug  testing  for  cause,  post 
accident,  and  for  safety-critical  jobs. 

A  large  automotive  manufacturing 
company — EAP  contracted  out, 
including:  crisis  intervention  and 
treatment  for  employees  and  immediate 
family,  counselling,  referral  to 
counselors/therapists  or  inpatient/ 
outpatient  treatment;  hotline; 
considering  drug  testing. 

A  major  contractor — EAP  for 
employees  and  their  dependents, 
including:  education,  counselling, 
assessment  referral:  hotline; 
management/supervisory  training; 
alcohol/drug  testing  of  applicants; 
alcohol/drug  testing  of  employees  based 
on  reasonable  suspicion  or  for  cause: 
preventive  alcohol/drug  testing  of 
corporate  officers,  employees  in  safety- 
sensitive  or  security-sensitive  positions; 
inspections;  trained  dogs. 

A  mid-sized  electrical  company — EAP 
including  counselling  and  management/ 
supervisory  training,  drug  testing  of 
applicants  and  of  employees  for  cause. 

4.  Question — Is  the  retail  purchase  of 
utility  services  by  the  Federal 
Government  covered  by  the  FAR  and, 
therefore,  subject  to  the  Act? 
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Answer — Yea.  Federal  purchaftes  of 
utility  services  axe  coveied  under  ~ 
subpart  8J  of  the  FAR. 

5.  Qiieaiiow — Is  aa  order  issued 
pursuaal  to  a  basic  orderiag  agreemenl 
covered  by  the  FAR  and.  tl)^refoj'e, 
subject  to  the  Act? 

Answer — Yes.  Basic  ordering 
agreements  are  covered  under  subpart 
16.7  of  the  FAR.  Orders  exceeding 
$25,000  issued  under  basic  ordering 
agreements  are  subject  to  the  Act. 

6.  Question — What  are  examples  of 
Federal  contracts  that  are  not 
"procurement  contracts'7 

Answer — Contracts  not  covered  by 
the  FAR,  e.g.,  any  other  acquisition 
contract  for  real  or  personal  property  or 
services  not  subject  to  the  FAR.  An 
example  is  contracts  for  obtaining  goods 
and  services  for  post  exchanges  on 
military  bases. 

7.  Question — Are  oil  and  gas  leases 
with  the  Federal  Government  covered 
by  the  FAR? 

Answer — No.  These  types  of  contracts 
are  not  covered  under  the  FAR. 

8.  Question — Are  contracts  to  buy 
timber  from  the  Federal  Govertiment 
covered  by  the  FAR? 

Answer — No.  These  types  of  contracts 
are  not  covered  by  the  FAR. 

9.  Question— Are  FSUC  and  FDIC 
contracts  for  deposit  insurance  covered 
by  the  FAR? 

Answer — No.  These  types  of  contracts 
are  not  covered  by  the  FAR. 

10.  Question — Does  selling  U.S. 
savings  bonds  or  acting  as  a  depository 
for  the  Department  of  the  Treasury 
constitute  a  procurement  contract? 

Answer — No. 


IL  Question — Is  the  receipt  of  fuods 
by  an  aidividual  pursmnt  to  an  iapcest 
fund  transaction  covered  by  the  FAil? 

Answer — Yes;  however,  tbe  Act  is  aot 
applicable  because  imprest  fund 
transactions  do  not  exceed  the  $25.000 
threshold. 

12.  Question — Is  an  order  issued 
against  a  requirements  contract  or  an 
indefinite  quantity  contract  covered  by 
the  Drug-Free  Workplace  Act  when  the 
order  is  reasonably  expected  to  exceed 
$25,000? 

Answer — Yes. 

13.  Question — If  a  single  firm  has 
several  contracts  that  when  added 
together  total  $25,000  or  more,  is  the  firm 
subject  to  the  Act? 

Answer — No.  A  firm  woald  be  subject 
to  the  Act  only  if  the  value  of  a  single 
contract  is  $25,000  or  more. 

14.  Que^ion— Does  the  FAR.  which  is 
issued  jointly  by  three  agencies  (the 
Department  of  Defense,  the  General 
Services  Administration,  and  the 
National  Aeronautics  and  Space 
Administration),  apply  to  contract 
awards  by  other  executive  agencies? 

Answer — Yes. 

15.  Question — Do  Drug-Free 
Workplace  Act  requirements  apply  to 
subcontracts? 

Answer — No. 

16.  Question — Under  the  Act,  can  an 
agency  impose  any  additional 
requirements,  beyond  those  in  the 
common  rule,  on  grantees? 

Answer— No.  Both  the  January  31. 
198a  grantee  interim  Enal  conuBon  mle 
and  the  grantee  final  common  rule 
indicate  that  the  grantee  conuaon  rule  is 
the  sole  authority  for  impJeraeatag  the 
Act  and  that  no  separate  agency 
guidance  is  authorized  under  the  Act 


17.  QueatioB— What  is  section  53Qt  ai 

the  omnibus  drug  legislation  and  bow 
will  it  be  implemented? 

Aaswer— SectioB  saol  of  (he  Anti- 
Drag  Abuse  Act  of  isBa.  Puh.  L  too-esa 

102  Stat.  4310  {codified  at  21  U3.C. 
section  853a)  is  another,  separate  part  of 
the  omnibus  drug  legislation  that 
included  the  Drug-Free  Workplace  Act 
of  1988.  Section  5301  deals  with  denial 
of  certain  Federal  benefits  for  persons 
convicted  of  drug  offenses.  Denial 
decisions  are  made  by  Federal  and  State 
judges.  The  Department  of  (ustice  will 
be  directing  implementation.  Questions 
should  be  addressed  to:  Director.  Drug 
Offense/Denial  of  Federal  Benefits 
Project.  Office  of  Justice  Programs, 
Department  of  Justice.  633  Indiana 
Avenue.  NW.,  Washington.  DC  20531: 
telephone:  202-307-063a 

18.  Question — How  will  the  Drug-Free 
WorkpUoe  Act  be  enforced? 

AnswCT — Under  the  Ad,  certifications 
are  required  from  contractors  and 
grantees.  Aiao,  as  part  of  normal  Federal 
contract  and  grant  administration.  * 
compliance  will  be  checked. 
Additionally,  as  part  of  normal  Federal 
auditing,  compliance  will  be  checked. 
And.  lastly,  as  part  of  grantees'  Singte 
Audits,  compliance  checking  will  be 
required.  OMB's  compHance 
soppletnents  far  State  and  local 
govenunenta  and  for  other  entities  %viU 
include  a  requirement  for  such 
compliance  checking. 

Dated:  May  2a  1990. 
Frank  HadMlL 
Exeattive  Assfxnte  Direi^. 
[PR  Ooc  Filed  5^24-0):  tr^S  am\ 
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Department  of  Agriculture  ^ 

7  CFR  PART  3017 

Department  of  Energy 

10  CFR  PART  1036 

Small  Business  Administration 

13  CFR  PART  145 

National  Aeronautics  and  Space 
Administration 

14  CFR  PART  1265 

Department  of  Commerce 

15  CFR  PART  26 

Department  of  State 

22  CFR  PART  137 

International  Development 
Cooperation  Agency 

Agency  for  international  Development 

22  CFR  PART  208 

Peace  Corps 

22  CFR  PART  310 

United  States  information  Agency 

22  CFR  PART  513 

Inter-American  Foundation 

22  CFR  PART  1006 

African  Development  Foundation 

22  CFR  PART  1508 

Department  of  Housing  and  Urban 
Development 

24  CFR  PART  24 

Department  of  Justice 

28  CFR  PART  67 

Department  of  Labor 

29  CFR  PART  68 

Federal  Mediation  and  Conciliation 
Service 

29  CFR  PART  1471 

Department  of  the  Treasury 

31  CFR  PART  19 

Department  of  Defense 

32  CFR  PART  280 

Department  of  Education 

34  CFR  PART  85 


National  Archives  and  Records 
Administration 

36  CFR  PART  1209 

Department  of  Veterans  Affairs 

36  CFR  PART  44 

Environmental  Protection  Agency 

40  CFR  PART  32 

General  Services  Administration 

41  CFR  PART  105-68 

Department  of  the  Interior 

43  CFR  PART  12 

Federal  Emergency  Management 
Agency 

44  CFR  PART  17 

Department  of  Health  and  Human 
Services 

45  CFR  PART  76 

National  Science  Foundation 

45  CFR  PART  620 

National  Foundation  on  the  Arts  and 
the  Humanities 

National  Endowment  for  the  Arts 

45  CFR  PART  1154 

National  Endowment  for  the 
Humanities 

45  CFR  PART  1169 

Institute  of  Museum  Services 

45  CFR  PART  1185 

ACTION 

45  CFR  PART  1229 

Commission  on  the  Bicentenniirf  of  the 
United  States  Constitution 

45  CFR  PART  2016 

Department  of  Transportation 

49  CFR  PART  29 

Government- Wide  Requirements  for 
Drug-Free  Workplace  (Grants) 

AGENCIES:  Department  of  Agriculture, 
Department  of  Commerce,  Department 
of  Defense,  Department  of  Education, 
Department  of  Energy,  Department  of 
Health  and  Human  Services, 
Department  of  Housing  and  Urban 
Development.  Department  of  the 
Interior.  Department  of  Justice. 
Department  of  Labor.  Department  of 
State,  Department  of  Transportation. 
Department  of  the  Treasury,  Department 


of  Veterans  Affairs,  ACTION,  African 
Development  Foundation,  Agency  for 
International  Development,  Commission 
on  the  Bicentennial  of  the  United  Slates 
Constitution,  Environmental  Protection 
Agency.  Federal  Emergency 
Management  Agency,  Federal  Mediation 
and  Conciliation  Service,  General 
Services  Administration,  Institute  of 
Museum  Services,  Inter-American 
Foundation,  National  Aeronautics  and 
Space  Administration,  National 
Archives  and  Records  Administration. 
National  Endowment  for  the  Arts, 
National  Endowment  for  the 
Humanities,  National  Science 
Foundation,  Peace  Corps.  Small 
Business  Administration.  United  States 
Information  Agency. 

ACTION:  Final  rule. 

summary:  The  Drug-Free  Workplace 
Act  of  1988  requires  that  all  grantees 
receiving  grants  ^m  any  Federal 
agency  certify  to  that  agency  that  they 
will  maintain  a  drug-free  workplace,  or, 
in  the  case  of  a  grantee  who  is  -an 
individual,  certify  to  the  agency  that  his 
or  her  conduct  of  grant  activity.will  be 
drug-free.  This  government-wide  rule  is 
for  the  purpose  of  implementing  the 
statutory  requirements.  It  directs  that 
grantees  take  steps  to  provide  a  drug- 
free  workplace  in  accordance  with  the 
Act.  The  rule  amends  an  interim  Rnal 
rule  published  January  31, 1989,  in 
response  to  public  comment. 

DATES:  This  rule  is  effective  July  24, 
1990,  except  for  the  certiHcation 

requirement  of  i  630  (c)  and  (d) 

for  States  and  State  agencies  which  is 
effective  June  25, 1990.  Compliance  is 
authorized  immediately.  However,  the 
Department  of  Education  is  required  to 
submit  the  final  r\ile  to  Congress  for 
review.  See  Education's  agency-specific 
preamble  below. 

FOR  FURTHER  INFORMATION  CONTACT 

See  agency-specific  preambles  for  the 
contact  person  for  each  agency. 

SUPPI^MCNTARV  INFORMATION:  As  part 

of  the  omnibus  drug  legislation  enacted 
November  18, 1988,  Congress  passed  the 
Drug-Free  Workplace  Act  of  1988  (Pub. 
L  100-690.  Title  V.  Subtitle  D:  41  U.S.C. 
701  et  seq.).  This  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
drug-free  workplaces;  or,  in  the  case  of  a 
grantee  who  is  an  individual,  certify  to 
the  agency  that  his  or  her  conduct  of  the 
grant  will  be  drug-free.  Making  the 
required  certification  is  a  precondition 
for  receiving  a  contract  or  grant  horn  a 
Federal  agency. 

The  Federal  agencies  published  an 
interim  final  rule  on  this  subject  January 
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31.  iaa9  (53  F&  4M6).  requesting  puMic 
coRu&eats  on  it.  The  requixwaeaU  o(  ihe 
toieriiB  Gnal  rule  became  afpiicable  on 
March  18. 1988.  Tike  ageacie*  received 
95  comment*,  wkicb  they  havs 
reviewed.  The  responses  to  tka 
comments  are  discussed  below. 

Drug-free  workplace  reqweaents' 
pertaining  to  contractors  will  be  kmnd 
in  a  separate  final  rule  am^Hmg  the 
Federal  Acquisition  Regulatica  (FAR:  4S 
CFR  subparts  9.4.  23.5.  and  5Z.2).  This 
governiaent-wide  common  raieaiakinf 
concerns  only  grants  (includisg 
cooperative  agreements).  This  coousoo 
rule  will  be  the  sole  authority  lor 
implementing  the  Act.  i.e.  tbere  wiU  be 
no  separate  agency  guidance  issued. 
Because  the  statute  makes  use  of 
existing  suspension  and  debarment 
remedies  for  noncompliance  with  dntg- 
free  workplace  requirements,  the 
agencies  have  determined  to  implement 
the  statute  through  an  amendment  to  the 
existing  government-wide 
nonprocurement  suspension  and 
debarment  common  rule.  Using  this 
vehicle  will  allow  the  agencies  to  take 
advantage  of  existing  administrative 
procedures  and  definitions,  minimizing 
regulatory  duplication. 

Sectiefi-By-S«ction  Analyns 

This  portion  of  the  preamble  discusses 
the  amendments  made  by  this  rule  to  the 
interim  final  govemmeni-wixle  drug-free 
workplace  common  rule  as  published  on 
January  31. 1989.  This  section-by-section 
analysis  does  not  attempt  to  describe 
the  entire  drug-free  workplace  rule,  only 
those  portions  added  or  changed  by  this 
final  rule. 

Section  605  DefinitioBS 

In  the  definition  of  "controlled 
substance."  citations  to  regnlatians 
implementing  the  ControQed  Sabslances 
Act  have  been  corrected  to  refer  to  21 
CFR  part  130ft. 

The  definitkm  of  "employee"  has  been 
made  more  specific.  An  employee  bow 
includes  all  "direct  chasge"  «npk>yees 
(i.e..  those  whose  services  are  directly 
and  explicitly  paid  for  by  pant  luads) 
and  "indirect  charge"  eiBpk>yaes  (L&. 
those  members  of  the  grantee^i 
organization  who  person  sopport  or 
overhead  functions  related  to  tbe  ^wtt 
and  for  which  the  Federal  Govemneat 
pays  its  share  of  expenses  tader  the 
grant  p>rogram).  (The  terras  "dtrect 
charge  asid  indirect  dvai^"  come  fcom 
cost  principles  in  OVffl  Circular  A-21. 
A-a7.  and  A-422).  Among  inctirect 
charge  employees,  those  whose  iapact 
or  involvement  is  insignificant  to  the 
performance  of  the  grant  are  exempted 
from  coverage. 


Any  ether  petsoa  who  is  oo  tfae 

grantee's  payroll  and  works  ia  aajr 

activity  under  the  grant,  even  if  not  paid 
from  grant  funds,  is  also  considered  to 
be  an  employee.  Temporary  personnel 
and  consohants  who  are  on  the 
grantee's  payroll  are  covered.  Similar 
workers  who  are  not  on  the  grantee's 
own  payroll  (e.g..  who  are  oo  the  payroll 
of  contractors  working  for  the  grantee] 
are  not  covered,  even  if  their  physical 
place  of  employment  is  in  the  grantee's 
covered  workplace.  Likewise, 
volunteers,  even  if  used  to  help  meet  a 
matching  requirement,  are  not 
employees  for  purposes  of  this  rule. 

In  the  definition  of  "grant."  editorial 
changes  to  the  reference  to  the  common 
rule  on  grants  management  were  made. 
The  definition  of  "grantee"  specifies  that 
a  Federal  agency  that  received  a  grant 
from  another  Federal  agency  is  rtot 
considered  a  grantee  for  purposes  of  this 
rule.  For  convenience  of  parties  that 
may  use  this  rule  but  not  the  entire 
nonprocurement  suspensioa  and 
debarment  rule,  the  definition  of  "State" 
from  the  suspension  and  debannsnt  reb 
is  repeated  in  this  section.  It  emphasizes 
that  State-supported  institutions  of 
higher  education  are  otA  considered  part 
of  a  "State"  for  purposes  of  the  rule. 


than  individuals,  are  i 
subparagraphs  (1)  and  (2)  of  a  new 
paragraph  (b)  concerning  yautues  oaher 

than  individuals. 


Section 


.610  Coverage 


Paragraph  (b)  of  this  section  now 
provides  that  the  agency  bead  or  his/lier 
designee  can  determine  that  the 
application  of  this  rule  sboold  be 
negated  on  the  basis  of  inconsistency 
with  U.S.  international  oUtgatioas  or 
foreign  law. 


Section . 


.615  Grounds  for 


Suspension  of  Payments.  Satpensiam  or 
Termination  of  Grants,  or  Suspension  or 
Debarment 

Since  grants  are  often  aiade  to 
individuals  (e.g..  Pell  Grants),  a  new 
para^ph  (c)  has  been  added  to  tiss 
section  to  specify  tbe  caaduct  by  aa 
individual  grantee  that  constitutes  a 
violation  of  the  rule.  (There  is  no  similar 
provision  in  the  drug-free  workplaoa 
rule  for  contracting.)  This  conduct 
includes  failing  to  carry  out  the 
requirements  of  the  individual  grantee's 
certiftcatioB  (e.g..  by  unlawful 
possession  or  use  of  a  controBed 
substance  during  the  coaduct  of  aajr 
grant  activity]  or  conviction  of  a 
criminal  drug  offense  resokisg  frooa  a 
violatioB  occuniog  during  die  coodaci  of 
any  grant  activity.  The  sanctioBs.  set 

forth  in  }  .62a  are  the  same  as  far 

other  grantees.  Paragraph  (a),  now 
hmited  to  maloGg  a  false  certificatioa. 
applies  both  to  iadividusl  nd  other 
grantees.  The  former  subparagraphs  (b) 
and  (c).  which  concern  ^antees  other 


Section 


.630  Certification 


Requirements  and  Procedans 


This  new  sectfoo  replaces  the  farmer 

S  830  (Grantees'  responsibilities) 

in  its  entirety.  Paragraph  (a)  states  ttte 
general  rule  that  grantees  must  make  the 
appropriate  drug-free  workplace 
certification  as  a  prior  condition  to 
being  awarded  a  grant  They  need  aot 
do  so,  however,  for  a  grant  awarded 
before  March  18, 1989.  or  uader  a  oo- 
cost  time  extension  for  such  a  grant.  If 
there  is  a  non-automatic  contmuation  of 
such  a  grant  that  occurs  after  March  IB. 
1969,  a  one  time  certification  is 
necessary.  Non-automatic  continiuUions 
are  equivalent  to  competing 
continuations  for  many  agencies. 

As  provided  in  paragraph  (b),  grantees 
must  make  the  required  certification  for 
each  grant  as  part  of  the  grant 
application  or  if  there  is  no  applicatiba, 
prior  to  award,  (For  mandatory  formula 
grants  and  entitlements  with  no 
application  process,  a  one-time 
certification  is  needed  to  continue 
receiving  awards.] 

Paragraph  (c)  provides  an  opportunity 
for  grantees  that  are  States  to  make 
certification  to  each  Federal  agency  on 
an  aruiual  (Federal  fiscal  year)  basts 
starting  in  Fiscal  Year  1990.  rather  than 
on  a  grant-by-grant  basis.  Except  as 
provided  in  paragraph  (d),  an  annual 
State  certification  must  cover  all  Federal 
agency  grants  to  all  State  agencaes.  The 
original  certification  must  be  retained  in 
the  Goiremor's  office.  A  copy  must  be 
sent  with  each  grant  to  each  Federal 
agency  providing  a  grant  to  the  State.  A 
Federal  agency  may  designate  a  central 
location  for  submisMoo.  For  States  that 
previously  submitted  an  annual 
certification,  statewide  certiitcatioD  for 
Fiscal  Year  1990  is  required  to  be 
provided  to  Federal  agencies  no  latw 
than  June  30, 1990. 

Paragraph  (d)  establishes  a  variation 
on  the  statewide  arantal  certificatian 
procedure  of  paragraph  (c).  Under  tUs 
variation,  the  Governor  may  exclude 
certain  State  agencies  from  the 
statewide  certification.  Such 
certification  would  identify  ftie  excluded 
agencies.  Each  of  the  excluded  agencies 
would  then  have  the  option  to  submit  a 
single  State  agency  certiftcatioa  to  emdk 
Federal  grant  agency  covering  a  Federal 
fiscal  year.  A  State  agency  could  also 
submit  a  single  State  a^acy 
ceritfication  in  a  case  where  there  is  no 
statewide  certification.  Otherwise.  State 
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agenctes  wiU  h«ve  loiuijiBit^lat-by 

grant  certification. 

The  ohgiasl  Stete  ageocy  certiiieation 
is  retaiasd  ia  tlie  State  ageocy'a  ceatral 
office:  a  copy  it  suhmitted  wHh  each 
grant,  unless  the  Federal  ageocy  hat 
designated  a  central  location  for 
submission.  1^  State  agency 
certification  is  deemed  to  app!y  to  ail 
SiJte  agencies  iirvolved  with  the  grant 
If  State  agency  X  receives  the  grant,  and 
part  of  the  work  is  subgranted  or 
subconfracted  out  to  State  agency  Y,  the 
workplaces  and  employees  of  Ae  latter, 
as  weH  as  those  of  tfie  former,  are 
covered  by  the  certification. 

Paragraph  (e)  concerns  the  queation  of 
when  ^  drag- free  workplace  poHcy 
statement  and  program  promised  in  the 
certification  must  actually  be  in  place. 
The  certification  promises  that  the 
policy  statement  and  program  will  be  in 
effect  in  the  ^ilure;  they  do  not  need  to 
be  in  place  at  the  time  of  award.  For  a 
grant  of  30  days  or  less  in  doralioB  of 
perfofmance.  they  mtist  be  in  place  aa 
soon  as  possible,  but  in  any  case  before 
performanoe  is  expected  to  be 
completed.  For  a  grant  of  over  30  days  in 
duration  of  peiionnanee,  they  must  be  tn 
effect  within  30  days  of  awand.  An 
agency  may  set  a  di&rent  compliance 
date  where  extraofdinary  circamstaaces 
warrant  for  a  specific  gsant 


-«55  Reporting  and 


Section  

Employee  Sanctions  for  Convictiom  «f 
Crimittat  Drug  Offemes 

This  new  section  concerns 
requirements  of  empioyer s  and  grantees 
who  are  individuals  to  report  criminal 
drug  offense  convictions  and  tiw  actiosi 
that  employers  are  reqaired  to  take 
concerning  employees  who  are 
convicted  of  a  criminal  drug  offense 
occurring  in  the  workplace. 

Wlien  a  grantee  other  than  an 
individual  is  notified  by  an  employee,  or 
learns  from  another  source,  titat'^ie 
employee  has  been  convicted  of  a 
criminal  drug  oflense  occurring  In 
workplace,  the  grafllee  mast  pratfde. 
within  K)  calendar  day*,  a  written 
notice  of  the  convictimi  ({ndudrng  fte 
employee's  posittonlRltf  mm!  grant 
identification  namberfa))  to  Ihe 
appropriate  person  «r  office  In  lha 
Federal  agency  for  eadf  jgncrA  on  w4wdi 
the  convicted  employee  was 

As  with  certifKatwoa,  it  i«  op  to  each 
Federal  ageacy  wbe^r  such  reports 
made  lo  each  grant  ofReer  or  other 
official  or  to  a  central  point  hi  the 
agency.  A  grantee  who  is  an  in^lividmt 
who  is  convicted  of  a  crimiaal  drug 
ofSease  whde  ooodacting  grant  activity 
most  also  stake  a  written  report  of  the 
conviction  within  10  calesdar  days  to 
the  appropriate  Federal  ageacy  official 


or  office,  liaactiaii  for  the  iadividiial 

graatee  are  as  provided  ia  ^  828. 

When  a  grantee  is  notiHed  that  as 
employee  has  been  convicted  «f  a 
criminal  drug  offense  for  a  violation 
occunaag  in  the  workplace,  the  grantee 
has  30  c^ndar  days  to  take  appropriate 
action.  One  type  of  action  would  ba  to 
require  the  employee  to  participate 
satisfactorily  in  an  approved  ding  abuse 
assistance  or  rehabilitation  program. 
Alternatively,  the  employer  wonld  take 
appropriate  personnel  action  against  the 
employee,  trp  to  and  bidnding 
termination.  Tenninating  the  employee 
is  not  mandatory  under  the  vAtr,  less 

stringent  dhtciplinary  action  is 

11  ■  ■  ..I  * 1 1 1  I 
permniea. 

YVfaaterer  personnel  action  is  taken 
must  be  consistent  with  section  504  of 
the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  794).  This  statute 
prohibits  discrimination  on  the  basis  of 
handicap  m  programs  receiving  Federal 
financial  assistance.  As  a  general 
matter,  a  person  may  be  a  handicapped 
person  protected  by  dw  Act  on  the  basis 
of  a  **pby«ical  ar  mental  fanpalfcnf 
that  substantiaKy  Inits  a  ma|or  Itfe 
activity,  sach  as  worldi^  Indading  drag 
addiction  or  alcoholism  (see  Cor  example 
43  Op.  Atty.  Gen.  12  tl9r7),  Depaitmant 
of  Tpaasportatfam  rules  at  49  CFR2f^ 

Under  case  kw  islerpreting  tfia 
Rehabilitation  Act  a  recovering 
substance  abuser  wha  is  rahabilitated  er 
undergoing  rehabilitation  woidd  fall 
withia  the  de^tion  of  a  hamficapped 
individual.  It  shoaki  be  pointed  eat, 
however,  that  onder  the  Rehabilitatien 
Act  (29  U.S.C  706(7KB)).  the  definition 
of  a  han<ficapped  individoal,  for 
pmpose*  of  employaenl,  does  net 
include  < 


whose  cnrrent  use  of  alcohol  or  drugs 
presents  sadi  iadW^^u^  frem  puiJwailag  tiie 
duties  if  1km  fob  la  qassdon  or  %i4mm 
ereplojnBaC  tiy  raasoa  of  sach  uuimit 
alcohol  «r  drag  abwa.  would  ooasiitate  a 
diradi  thaeal  to  prgfarty  or  the  Misty  «f 
others. 

Appendix  C 

InslruotioM 

Tliis  rule  adds  three  new  paragraphs 
to  the  inativctioM  far  the  oertificaliM 
for  grantees  other  than  iadMduaia. 
Paragraph  ei^t  repeats  certain  key 
definitioaM  firom  tha  regnlatiaB 
(controded  sobstaaoa,  coofvtetfai, 
criminal  drag  statute,  and  emfdoyaa)  lor 
the  emvenience  of  grantees.  Para^vphs 
Hve.  six  and  seven  relate  to  tha 
identification  of  workpls 
ageooies.  in  order  lo  aadit  j 
compiianoa.  iSMat  hai«  access  ta  tfw 
addiieases  or  locations  of  «Porkplaces  to 
which  drug4rae  workplaoe  requiremants 


apply.  Coose^ttenlfy,  gnaUees  aiast 
idealiiy  weekp laces  ia  aae  ef  three 
ways:  (Ij  On  the  cert£catjoa  dacaaeot. 

(2)  on  the  grant  applicatiaa  or  ia  stgirii^ 
the  award  if  there  is  no  aj^tlicatiaM.  ar 

(3)  in  a  docunent  kept  oa  file  and 
availabte  for  iaapection  by  Federal 
agendas.  The  t^bioice  afl»ong  these 
options  ia  the  ^aitfee's.  The 
identificatioaa  mast  iocfatde  the  street 
address  or  location  of  the  workpUce, 
where  wok  will  take  place  at  a  spedflc 
siie  or  sites.  In  other  stoatioos.  it  may 
be  aeceasary  to  oae  a  cal^orical 
identifioaioa  instead.  For  example,  a 
mass  transit  aadiocity  ooald  kirntify 
covered  wotkplaoes  aa  iadading  all 
buses  asd  sabway  traans  while  in 
operation. 

Certification  for  Grantees  Other  Than 
Individuals 

Para^aph       of  this  certiAcation 
has  been  aaMnded  to  speedy  that  the 
^aatee's  ihag-ti^e  awareness  program 
SMBt  be  HI  "aflgoing"  prograaL  TUs 
mmni  thai  this  program  cannot  bo  a 
one-tiaie  ^ort  at  tin  oatset  of  the  grant, 
but  srast  continue  throughoat  tfatf  hfe  of 
the  grai^  ia  addition  to  Pihtoriaf 
nhwi^m.  paagiaphs  (A)  (d),     and  (f) 
have  been  aavsaded  to  specify  that 
notices  mast  be  provided  in  w^hng  and 
that  draiStnes  are  deteniiineri  in 
calendar  daya.  Befersice  to  ^ 
noti&atkmwqiitwentaf 
S  __0SS(aMl]  has  been  added  to 
paragr^ih  Ai^t)  sad  a  reference  to  the 
Rehabilitattoa  Act  has  been  added  to 
paragrafih  A^lKt)-  Finally,  paragraph  fi 
now  says  that  the  grantee  "may"  sabaut 
workplace  tdentificatioas  in  the 
certificatioa:  (heyranlee,  as  explained  in 
the  iaatnK>(iaUi  auy  else  de  so  at  the 
time  of  ^»flt  ^ylicatten  (ar  iia  tee  of 
award,  if  there  is  ao  apphcatien]  er  BMy 
the  Ideatifioattoaa  en  fileL 

Certification  for  Grantees  Who  An 
Individuals 

A  new  paragcaph  (b)  has  been  added, 
incorporating  the  notice  requiremect  of 
S  635(b). 

The  following  portion  of  tha  preasibla 
lists  the  issaes  laised  by  public 
comments  to  tha  docket  for  tha  January 
31.  uea  interim  final  rule.  Iha 
statement  of  each  issue  ia  followed  by 
the  agencies'  ssspoasa. 


The  CeriificBthn  \ 

1.  AU  ^antees  laot  just  States)  should 
be  aOowedto  cefSiy  oa  an  annual  basis, 
rather  than  on  agraot-by-grant  basia. 

RaepoMc:  Under  principles  ef 
Fodwrdisai.  SUtes  occupy  a  apectal 
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position  in  the  Federal  system. 
Moreover.  States  and  State  agencies 
receive  substantial  funding  under  many 
Federal  programs,  and  have  many 
continuing  grant  program  relationships 
with  Federal  agencies.  State 
governments  are  well  situated  to  make 
comprehensive  certifications  for  their 
State  agencies.  The  Federal  agencies 
have  determined  that  annual 
certifications  make  sense  as  an  option 
for  the  States.  It  is  far  less  clear  that 
such  a  system  would  be  appropriate  for 
other  grantees.  It  should  be  noted  that 
State-supported  institutions  of  higher 
education  are  not  considered  to  be 
"States"  or  State  agencies  for  this  or 
other  purposes  under  the  regulation. 
This  means,  for  example,  that  a 
university  could  not  submit  a  one-time 
certification  for  itself  or  for  a  particular 
agency  or  the  entire  State  government 

2.  The  certiHcation  options  available 
to  grantees  should  be  clarified. 

Response:  Section  830  of  the 

common  rule  now  provides  that  grantees 
shall  make  the  required  certification  for 
each  grant  at  the  time  of  initial  grant 
application  or  before  award  if  there  is 
no  application.  States  may  make  a  one- 
time annual  certification:  State  agencies 
not  covered  by  an  aiuiual  statewide 
certification  may  make  a  one-time 
annual  State  agency-wide  certification. 
However,  a  photocopy  of  the  statewide 
or  State  agency-wide  certification  must 
accompany  each  grant  unless  the 
Federal  agency  has  established  a  central 
point  for  receiving  certifications. 

3.  Add  relevant  definitions  to  the 
certification. 

Response:  Defmitions  of  key  tenns, 
including  controlled  substance, 
conviction,  criminal  drug  statute,  and 
employee  have  been  added  to  the 
certification.  The  definition  of  a 
controlled  substance  includes  Schedule 
I-V  substances  under  the  Controlled 
Substances  Act 

4.  Work  sites  should  not  have  to  be 
identified  in  each  certification.  In  order 
to  reduce  administrative  burdens. 

Response:  The  purpose  of 
identification  of  work  titee  is  to  enable 
Federal  agencies  to  determine  whether 
grantees  are  complying  with  the 
regulation.  To  reduce  administrative 
burdens,  the  revised  rule  allows 
grantees  to  choose  whether  to  list  work 
sites  on  the  certification,  in  the  grant 
application  or  award,  or  in  a  file 
maintained  by  the  grantee  available  for 
Federal  inspection. 

5.  Clarify  that  certification  Alternate  I 
is  for  grantees  other  than  individuals 
and  that  Alternate  II  is  for  individuals. 

Response:  The  titles  of  Altematert 
and  II  now  explicitly  provide  that  they 


are  for  grantees  other  than  individuals 
and  for  grantees  who  are  individuala, 
respectively. 

A.  Conditional  certifications  should  be 
allowed. 

Response:  The  Drug-Free  Workplace 
Act  does  not  allow  for  conditional 
certification.  All  grantees  must  certify 
that  they  will  have  a  drug-free 
workplace. 

7.  Certifications  should  not  be 
required  for  students  in  general,  and 
recipients  of  Pell  Grants  in  particular. 

Response:  The  statute  does  not 
provide  a  basis  on  which  student 
grantees  can  be  exempted  from  the 
requirement  that  all  grantees,  including 
individuals,  make  a  drug-free  workplace 
certification.  Making  this  certification 
will  not  add  a  significant  burden  to  the 
student  grant  application  process*  and  it 
is  consistent  with  the  intent  of  Congress 
that  students,  like  other  grantees, 
maintain  a  drug-free  workplace. 

8.  Clarify  whether  certifications  are 
needed  for  changes  or  modifications  to 
grants  awarded  before  March  18. 1989. 

Response:  In  the  case  of  a  grant 
awarded  prior  to  March  18, 1989.  a 
certif!.cation  is  required  only  when  there 
is  a  nonautomatic  continuation  award 
made  after  that  date.  That  certification 
will  be  in  effect  through  the  end  of  the 
project  period. 

Scope  of  the  Regulation 

1.  Requirements  should  not  apply  to 
local  school  districts  or  other 
educational  organizations. 

Response:  The  statute  does  not 
provide  a  basis  on  which  school  districts 
or  other  education-related  grantees  can 
be  exempted  from  the  requiremeat*  of 
the  regulations. 

2.  Clarify  whether  any  type  of  entity 
(e.g..  banks,  hospitals,  institutions  of 
higher  education,  local  governments, 
utilities)  is  exempt  from  drag-free 
workplace  requirements.  What  kind  of 
grants  do  banks  get  that  would  be 
subject  to  these  requirements? 

Response:  There  are  no  exemptions 
for  any  type  of  organization.  Banks  may 
be  more  likely  to  get  contracts  (e^  for 
debt  collection,  tax  collection,  or 
financial  management  services)  than 
grants.  Nevertheless,  should  a  hsok- 
receive  a  grant  it  would  be  subjecHo  - 
grant-related  drug-free  workplace 
requirements,  whether  or  not  it  waaake 
subject  to  these  requirements  as  At 
result  of  having  a  contract  with  a 
Federal  agency, 

3.  Clarify  whether  grants  from  stteh 
agencies  as  the  U.S.  Postal  Service 
(USPS),  tile  Tennessee  Valley  Authority 
(TVA),  and  the  Legal  Servicee 


Corporation  (LSC)  tiigger  drug-free 
workplace  requirements. 

Response:  Grants  from  TVA  would  do 
so;  grants  from  USPS  and  LSC  would 
not,  because  they  are  not  executive 
branch  agencies. 

4.  Clarify  whether  drug-free 
workplace  requirements  apply  to 
subgrantees  or  contractors  under  grants, 
or  to  employees  of  contractors  who 
work  in  a  grantee's  workplace. 

Response:  These  requirements  do  not 
apply  to  subgrantees  or  contractors 
under  grants,  since  the  statute  covers 
only  parties  who  get  grants  directiy  from 
a  Federal  agency.  For  example,  if  a 
Federal  agency  provides  grant  funds  to  a 
State  government  which  in  turn  passes 
some  of  these  funds  to  a  local 
government  the  State  government  is 
covered  by  these  regulations  and  the 
local  government  is  not  Employees  of  a 
subgrantee  or  contractor  under  a  grant 
are  not  covered  by  the  regulation,  even 
if  they  work  in  a  grantee's  workplace. 
Of  course,  these  rules  do  not  preclude  a 
grantee,  acting  on  its  own  independent 
authority,  from  imposing  additional 
requirements  on  subrecipients  or 
contractors. 

5.  Clarify  whether  the  receipt  of  free 
or  subsidized  space  or  utilities  from  a 
Federal  agency  is  a  grant  subjecting  the 
recipient  to  coverage  under  the 
regulation. 

Response:  Receipt  of  space  or  utilities 
(e.g..  space  used  by  enterprises  operated 
by  blind  persons  in  Federal  facilities)  is 
not  a  grant  subject  to  tiiese  regulations. 

Ikvg-Free  Policy  Statement  and 
A  wareness  Program 

1.  Grantees'  drug-free  awareness 
programs  should  be  ongoing,  not  a  one- 
time affair.  Clarify  whether  employees 
need  to  be  notified  only  nnce  as  part  of 
the  drug-free  awareness  program  or  with 
each  grant 

Response.'  It  is  the  intent  of  the 
regulations  that  die  grantee's  policy  and 
program  be  a  continuing  effort.  For 
clarity  on  this  point  the  regulation  has 
been  amended  to  specify  that  the 
grantee's  program  must  be  "ongoing." 
ConsequenUy,  while  thera  is  not  a 
requirement  that  a  grantee  notify 
employee*  about  tlMir  responsibilitiea 
each.  time,  a  new  grant  is  received,  as 
sudLihe  grantee's  ongoing  program 
must  ensura  that  employees  remain 
aware  of  their  continuing 
responsibilities. 

2.  Clarify  whether  alcohol  and 
nonprescription  drug  abuse  must  be  a> 
part  of  programs  under  this  regulation. 

Response:  While  grantees  may 
include  tivese  subjects  in  their  programs 
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al  their 

does  not  retire 

grantees'  informatton,  it  is  not  essential 
to  ose  tlie  tersn  "contvoUed  ssbstaaces" 
ia  the  policy  slatement  «r  pwgranu 

3.  Clarify  wfcat  respOTisOwtHy 
employees  or  grantees  have  for 
reportinf  the  use  of  ooBtroHed  - 
substances  consistent  with  a  legal 
ppescrtption. 

Response:  Since  the  repcrtii^ 
requirements  of  the  regii4atioa8  pertain 
only  to  convictions  ibr  the  onlawful  use, 
possession,  etc^  of  drags  occurrteg  fai 
the  worlipiace,  there  is  no  reporting 
requirement  in  this  sitaatfoo. 

4.  The  agencies  shoakl  provide 
additional  guidance  or  models  for  policy 
statements  and  drug  awaretieas 
programs  and  sources  of  additional 
information  abovt  proyams  to  combat 
drug  abuse. 

Response:  The  agencies  believe  that 
the  requirements  of  the  siatute  and 
regulation  are  very  dear  and  explicit 
and  that  providiag  awdels  is  not 
necessary.  It  is  preferable  that 
individual  yantees  draft  their  own 
policies  and  create  their  own  awareness 
programs,  which  can  be  better  adap^ 
to  the  needs  of  their  workforces  than 
any  government-wide  guidance.  For 
grantees'  iafonnatinn.  the  National 
Institute  on  Drug  Abuse  (NIDA)  has  a 
toll-free  employer  help-Hne  for  persons 
interested  in  programs  to  combat  drug 
abuse  in  the  workplace.  The  number  is 
800-643-4971.  NTDA  also  has  a 
clearinghouse  for  general  informatron  on 
controlling  alcohol  and  drug  abase.  That 
number  is  301-46&-2600.  The  address  of 
the  National  Clearinghouse  for  Alcohol 
and  Drug  Information  is  Box  2345, 
Rockville,  MD  20852. 

5.  Qarify  whelhar  grantees  are 
required  to  establish  en  employee 
assistance  program  (EAPj  or  special 
training  for  supervisors. 

Response:  Nothing  beyond  the  tfrog- 
free  workplace  poRcy  stetement  and 
awareness  program  dted  in  the 
regulation  is  required.  ¥fhfle  grantees 
may  voluntanly  establish  EAPs  or 
special  training  for  tapen48ors,  doing  so 
is  not  a  requirement  of  ^s  regt^tion. 

6.  The  rules  shordd  define  more 
specifically  what  constitutes  a  drug 
awareness  program. 

Response:  The  agencies  telieve  that  it 
is  preferable  to  allow  grantees  to  tailcr 
programs  to  their  needs,  hi  addition, 
furtiter  specification  could  inlerfere  «vith 
successful  existing  employer  pro^Mis. 

7.  The  regulation  should  aRow  the 
notice  and  policy  statement  to  be  yveo 
to  a  collective  bargaimng  represent atire 
rather  than  to  each  employee 
indrviduaMy. 


Aesponser  Under  the  statute  and 
regulations,  ^ntees  «rt  aoeeenta%ie  for 
informng  each  eaiploTee  of  Us  or  her 
responsibilities.  This  task  caaaot  be 
delegated  to  a  third  party,  sach  as  a 
union.  Nothing  prevents  the  grantee 
from  wccking  cooperatively  with  a  union 
to  improve  understanding  of  the 
grantee's  policy  and  pro-am  among 
employees,  however. 

8.  Clarify  that  employees  are  not 
required  individually  to  verify  receipt  of 
the  poHcy  statemenL 

Response:  We  understand  that  some 
grantees  have  chosen  to  ask  their 
employees  to  sign  that  they  have 
received  the  statement  Wh2e  grantees 
have  the  (fiscretion  to  follow  tUs 
practice,  il  is  not  required  by  the 
regulation. 

9.  Clarify  whether  drug  testing  is 
reqvired  or  audMHieed  under  these 
regulatioRS. 

Response:  The  Act  and  these  roles 
neither  reqxnre  nor  aatkorize  drag 
testing.  Thie  legislative  history  of  the 
Drug^^ree  Workplace  Act  indicates  that 
Congress  did  not  intend  lo  inpoae  anjr 
additional  requretsents  beyond  those 
set  forth  in  the  AcL  Specificaliy.  liM 
U^islaiive  htsAory  pteidndes  the 
imposition  <A  drug  testing  of  esqaloyees 
as  part  of  the  npksKOtattoa  ol  the  AcL 
At  the  same  time,  these  mles  in  no  way 
preclude  a^ioyers  from  eondactiiig 
drug  testii^  prc^rams  in  respooee  to 
government  retpureaeots  (e^ 
Department  of  Transportation  or 
Nuclear  Regulatory  Commission  rules) 
or  on  their  own  independent  legal 
authority. 

la  Clarify  when  the  drug-feee 
awareness  program  n^iiin^A  by  the 
regulations  must  be  In  place. 

Response: statute  and  regulations 
do  not  require  the  program  to  be  la  place 
at  tfie  time  of  grant  award.  Hie 
certification  is  to  the  effect  that  such  a 
program  "will"  be  implemented  (i.en  in 
the  ftxture).  The  agencies  beHere  that 
grantees  should  bewe  a  reasonable  'tfme 
to  get  their  program  tip  and  ramditg.  For 
a  grant  of  90  days  or  less  duration, 
however,  the  program  most  be  in  place 
as  soon  as  possible,  bat  tai  any  case 
before  the  performance  ef  tfie  grant  fs 
expected  to  be  completed.  To  lequlie 
less  wouM  be  clearly  contiary  lo  the 
intent  of  Congees.  Given  that  there  is 
often  some  lag  between  the  award  of  n 
grant  utd  its  performance,  grantees  for 
many  short-dorstion  grants  shotrid  stfll 
have  a  reasonable  amount  of  time  after 
eward  to  ensore  tfist  tfiefr  program  Is  hi 
place.  An  agency  may  set  a  different 
compHestce  date  where  extraordinary 
drcumstances  warrant  fore  specific 
grant.  For  grants  that  will  be  performed 


dttring  a  period  of  ever  30  days,  the 
pn^rem  must  be  in  place  within  30  days 
of  award. 

EmpJojreet 

1.  Oaiify  whe&et  afl  enipUjyees  of  a 
grantee  are  covered  if  osfy  a  fHv  of  die 
grantee's  several  (fivisiuiis  are  involved 
with  the  grant 

Retpome:  As  noted  above,  persons  on 
the  grantee's  payroll  who  wortc  on  any 
activity  oader  the  grant  are  oovered. 
This  mclades  both  so-called  "direct 
charge"  (i,e.,  those  whose  services  are 
dine^iy  and  explidtiy  paid  for  bom 
grzrA  fends)  and  "indirect  charge"  (Le^ 
thoac  persons  who  perform  support  or 
overhead  fonctians  related  to  the  grant 
and  for  which  the  Federal  agency  pays 
its  share  of  expenses  «der  ike  grant 
program)  emplayees.  If  a  grantee  has 
fouropetatii^  <fivteiops  and  a 
headquarters  onit  and  one  dtvisian 
receives  a  Federal  ^wit  ^ten  dae 
employeee  of  Ike  one  division  reoeivi^ 
the  grant  who  axe  directly  engaged  fee 
the  pefiermance  of  work  under  Jhe  grant 
are  covered,  as  wdl  as  headquarters 
employees  that  support  the  diwuHoa's 
operatioaa.  However,  these  rules  in  mm 
%vay  piedude  a  ffniee  from  electing  hi 
cover  etaployees  of  other  divtsioBSi. 

2.  Clarify  whether  temporaiy 
eoiployees  or  volunteers  ere  covend. 

Responee:  Any  person  who  woHcs  on 
any  activity  under  the  ^ant  and  who  is 
on  tlw  grantee's  payroU.  is  considered  to 
be  a  covered  wapk^ee  (except  for  an 
iodireet  chaige  eapk>y«e  whose  impact 
or  invohrecaent  is  insigaificanl  to  the 
performance  of  a  grants,  evrai  if  not  paid 
fros  grant  foads.  A  temporary  empleyee 
is  coined  if  he  or  she  meets  these 
criteria.  A  vohmteer  is  someone  who  is 
not  on  (he  grantee's  payrdUL  and  hraoe 
is  not  covered  nnder  the  rule,  even  if 
used  to  bdip  meet  a  mlching 
requirement 

3.  If  convicted  of  a  criminal  drug 
o^ense  res^y^ng  from  s  vfolatfon 
occurring  m  flie  worfcplace.  empteyees 
are  obligated  to  report  die  conviction  to 
the  grantee.  Clarffy  whether  employees 
also  have  en  obKgafign  to  report  co- 
workers' oenvicUons  te  the  ^^tee. 

Response:  Employees  sre  required  to 
report  only  iheu  own  convictions. 
Reportiqg  co-woAer^  convictions  Is  not 
required. 

4.  Clarify  wheiber  a  grantee  is 
required  to  take  action  with  respex;!  to 
an  employee  who  is  xx>ayicted  of  a 
criminal  drug  offense  resulting  from  a 
violaQon  occurring  in  the  workplace, 
even  if  the  information  about  the 
conviction  comes  from  a  saui*ce  other 
then  the  employee's  self-report. 
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Response:  Under  S 


-635(a).  the 


grantee's  obligation  to  take  action 
(either  disciplinary  action  or  referral  for 
rehabilitation)  arises  when  the  grantee 
is  "notified"  of  the  conviction.  This 
notification  can  come  from  any  source 
(e.g..  a  newspaper  report,  contact  from  a 
probation  officer,  the  employee's  self- 
report). 

5.  The  grantee's  action  with  respect  to 
a  convicted  employee  should  be 
determined  on  a  case-by-case  basis. 

Response:  The  regulation  requires 
only  that,  in  case  of  a  conviction  for  a 
criminal  drug  offense  resulting  from  a 
violation  occurring  in  the  workplace,  the 
grantee  take  one  of  two  types  of  action. 
The  grantee  may  take  disciplinary 
action  (which  may  be  termination  or  a 
less  severe  sanction)  or  may  refer  the 
employee  for  a  rehabilitation  or  drug 
abuse  assistance  program.  The  choice  of 
which  basic  course  to  choose,  as  well  as 
the  specific  discipline  or  treatment 
option,  is  left  to  the  grantee's  discretion 
and  may  be  on  a  case-by-case  basis. 

6.  Clarify  that  names  of  convicted 
employees  need  not  be  transmitted  to 
the  Federal  agency. 

Response:  Notice  is  to  be  provided, 
including  grant  identification  number(s) 
and  position  title,  to  the  appropriate 
grant  officer  or  office  of  the  Federal 
agency.  Language  has  been  added  to  the 
certification  for  grantees  other  than 
individuals  to  make  this  point 

7.  Clarify  that  employer  obligations  to 
inform  employees  of  potential  action 
against  them  include  only  those  actions 
specified  under  this  rule  and  not  other 
Federal.  State,  or  local  laws. 

Response:  This  statement  is  correct 
While  an  employer  may  include  other 
matters  as  part  of  the  drug-free 
awareness  pohcy,  only  the  poten^l 
consequences  of  violations  under  this  <■ 
rule  are  required  to  be  covered 

Enforcement  and  Sanctions 

1.  Clarify  that  agencies  are  not 
authorized  to  impose  sanctions  for 
employee  convictions  occurring  before 
certifications  are  made. 

Response:  The  grounds  for  sanctions 

under  S  -615  indode  false 

certification.  violatioQ  of  a  certification, 
and  failing  to  make  a  good  faith  effort  to 
provide  a  drug-free  workplace  (i.e^  in 
response  to  the  certification).  None  of 
these  grounds  for  a  sanction  arise  in  the 
absence  of  a  certification.  Consequendy, 
convictions  occurring  before  a  grantee 
ever  made  a  certification  would  not  be 
relevant  to  a  determination  concerning 
sanctions. 

2.  Clarify  whether,  after  closeout  on  a 
grant  but  before  final  audit  resolution. 


grantees  must  report  convictions  of 
covered  employees. 

Response:  Reporting  of  convictions  is 
not  required  in  this  period 

3.  The  rule  should  allow  reporting  of 
convictions  to  a  single  agency  to  provide 
government-wide  compliance  with  this 
requirement  for  all  grants. 

Response:  If  a  given  agency  wishes  to 
establish  a  central  point  for  the 
reporting  of  convictions,  it  may  do  so. 
Requiring  a  central  point  for  reporting  to 
each  agency,  let  alone  the  entire 
government  would  be  too  cumbersome 
administratively  and  would  not  be 
consistent  with  the  requirements  of  the 
Act.  The  same  point  applies  to  the 
submission  of  certifications  to  one 
government-wide  point  which  some 
commenters  also  requested 

4.  Clarify  to  which  Federal  agencies 
grantees  must  report  convictions  of 
covered  employees. 

Response:  Grantees  (both  individuals 
and  others)  must  notify  every  grant 
officer  on  whose  grant  activity  the 
convicted  employee  was  working.  If  the 
employee  was  working  on  grants  from 
more  than  one  agency,  then  grant 
o^icers  at  all  applicable  agencies  must 
be  notified  Alternatively,  if  one  or  more 
of  the  agencies  involved  has  designated 
a  central  point  for  the  receipt  of  such 
notices,  the  grantee  would  notify  the 
central  point  rather  than  the  grant 
officer(8)  in  these  agencies. 

5.  The  rule  should  indicate  the 
percentage  of  a  ^ntee's  employees  that 
need  to  be  convicted  of  criminal  dnig 
offenses  for  violations  ocairring  in  the 
workplace  in  order  to  trigger  a  finding 
that  a  grantee  has  failed  to  make  a  good 
faith  effort  to  maintain  a  drug-free 
workplace.  In  any  case,  more  guidance 
on  what  constitutes  a  good  faith  effort 
should  be  provided 

Response:  The  legislative  history  of 
the  Act  indicates  that  Congress  did  not 
believe  that  such  a  percentage  trigger  is 
appropriate.  In  determkiing  whether  the 
rule  has  been  violated  an  agency  wiU 
bok  at  the  convictions  and  the  efforts 
the  grantee  has  made  to  maintain  a 
drug-&ee  workplace,  deciding  on  a  case- 
by-case  basis  whether  the  grantee  has 
made  a  good  faith  effort  A  numerical  or 
percentage  cutoff  would  not  permit 
agencies  to  do  justice  to  the  variety  trf 
situations  that  may  occur.  Likewise, 
guidance  on  what  constitutes  a  good 
faith  effort  woold^ther  be  so  general  as 
to  be  of  little  use  in  particular  situations 
or  so  specific  as  to  unreasonably  limit 
the  necessary  case-by-case  jud^ents 
that  agencies  have  the  responsibility  to 
make. 


6.  The  evidentiary  standard  for 
imposing  sanctions  should  be  one  of 
"substantial"  evidence. 

Response:  The  drug-free  workplace 
requirements  pertaining  to  grants  do  not 
independently  state  any  such  standard. 
Since  the  rules  are  part  of  the 
government-wide  common  rule  for 
nonprocurement  suspension  and 
debarment  they  use  the  same  standards 
for  imposing  sanctions  applicable  to 
other  nonprocurement  suspension  and 
debarment  actions.  The  agencies  do  not 
believe  that  adopting  a  separate 
standard  for  drug-free  workplace 
actions  is  appropriate  or  necessary. 

7.  Responsibility  for  making 
determinations  about  lack  of  good  faith 
or  other  grounds  for  violations  of  the 
rule  should  be  delegated  to  agency 
suspension  and  debarment  officials. 

Response:  Section  615 

authorizes  agency  heads  or  their  official 
designees  to  make  determinations  of 
violations.  This  language  permits  agency 
heads  to  delegate  this  responsibility. 
The  regiilation  should  not  constrain  the 
discretion  of  agency  heads  by 
automatically  designating  certain 
officials  to  perform  this  task.    .  ' 

B.  Sanctions  shotild  be  limitedbnfy  to 
the  transgressing  workplace,  not  to 
otherparfs  of  the  grantee's  organization. 

Response:  The  agencies  do  not  beheve 
that  the  regulation  should  contain  such  a 
limitation.  If  the  grantee  falsely  certifies, 
fails  to  carry  out  the  requirements  of  the 
certification,  or  fails  to  make  a  good 
faith  effort  to  maintain  a  drug-free 
workplace,  the  grantee's  overall 
management  could  be  faulted  for  the 
violation,  not  only  lower-level 
management  at  a  particular  site  or 
facility.  Responsibility  for  compliance 
goes  all  the  way  up  an  organization'r 
chain  of  command  and  agencies  need  to 
be  able  to  apply  sanctions  accordingly. 

9.  The  rule  should  provide  that 
sanctions,  aiul  waivers  of  sanctions 

under  S  -625.  must  be  granted 

consistently  and  fairly  by  agencies. 

Response:  The  agencies  do  not  believe 
that  there  is  a  practical  way  of 
implementing  this  request  Agencies,. 
must  deaLwith  sanction  and  waiver  . 
issues  on  a  case-by-case  basis..  .  .. 
Meaningful  regulatory  guidelines  for 
agency  action  to  this  end  would  be  very 
d^cult  to  draf^  and  implement  and 
could  lead  to  unnecessary  litigation. 

le.  Clarify  whether  benefits  can  be 
withheld  from  individual  grantees. 

Respoaset  Section  .615  now 

speckles  that  individuals  can  violate  the 
rule  by  falsely  certifying,  failing  to  carry 
out  the  requirements  of  the  certification, 
or  being  convicted  of  a  criminal  (bug 
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offense  resulting  from  a  violation 
occiuring  during  the  conduct  of  any 
grant  activity.  Like  other  grantees, 
grantees  who  are  individuals  are  subject 
to  sanctions  (e.g..  suspension  or 
termination  of  the  grant,  debarment)  if 
they  violate  the  rule.  As  discussed  in 

§  605(b),  veterans'  benefits  are 

not  subject  to  sanctions  under  this  rule. 

11.  Clarify  that  a  conviction  includes 
acceptance  of  a  guilty  plea  by  a  judicial 
body. 

Response:  It  does. 

12.  The  rule  should  make  distinctions 
for  severity  of  criminal  statute 
violations. 

Response:  The  Act  which  speaks  of 
convictions  of  a  criminal  drug  offense, 
does  not  provide  discretion  to  make 
such  distinctions.  However,  grantees 
can  take  this  information  into  account 
when  developing  their  drug-free 
awareness  programs  or  deciding  on 
disciplinary  actions. 

13.  Agencies  should  be  permitted  to 
grant  a  waiver  of  sanctions  on  the 
ground  that  sanctions  would  disrupt  the 
operations  of  the  agency. 

Response:  The  rule  permits  waivers  in 
the  public  interest,  which  is  a  sufficient 
basis  for  considering  waivers.  It  is 
unlikely  that  there  would  be  many 
circumstances  in  which  sanctions  to  a 
grantee  would  disrupt  the  operations  of 
the  Federal  agency  making  the  grant,  in 
any  case. 

14.  The  rule  should  delete  the 
requirement  to  take  corrective  action  for 
reported  convictions  within  30  days. 

Response:  This  requirement  is 
statutory  and  the  rule  cannot  change  it. 

Relationship  to  Other  Laws,  Regulations 
and  Agreements 

1.  Clarify  whether  the  requirements  of 
the  Act  and  regulations  preempt  State 
and  local  laws. 

Response:  The  requirements  of  the 
Act  and  regulations  coexist  with  State 
and  local  law.  We  know  of  no  conflicts 
with  State  or  local  law,  so  the  question 
appears  moot. 

2.  Clarify  whether  the  requirements  of 
the  Act  and  regulations  preempt 
collective  bargaining  agreements  and 
inform  grantees  what  to  do  about 
negotiations  with  unions  about  drug-free 
workplace  requirements. 

Response:  These  requirements  coexist 
with  the  collective  bargaining  process. 
Compliance  with  the  requirements  of  the 
Act  and  regulations  is  a  condition  of 
receiving  a  Federal  grant.  Preemption  is 
not  an  issue.  The  Act  and  regulations  do 
not  purport  to  compel  any  change  in 
existing  labor-management  agreements. 
Of  course,  labor  and  management 
cannot,  via  a  collective  bargaining 


agreement  nullify  a  grantxondition 
based  on  Federal  law.  Federal  agencies 
are  not  compelled  to  provide  grants  to 
organizations  that  fail  to  comply  with  a 
statutorily-imposed  grant  condition,  for 
whatever  reason.  However,  where  the 
regulations  provide  discretion  to 
grantees  about  the  mode  of  compliance 
with  the  regxilations  (e.g..  a  grantee  may 
either  take  disciplinary  action  against 
an  employee  convicted  of  a  criminal 
drug  offense  resulting  from  a  violation 
occurring  in  the  workplace  or  refer  the 
employee  for  rehabilitation).  labor  and 
management  may  determine  the  mode  of 
compliance  through  collective 
bargaining. 

3.  Clarify  the  relationship  of  the  Act 
and  regulations  to  tenure  policies  of 
institutions  of  higher  education. 

Response:  There  is  no  relationship 
between  university  tenure  policies  and 
these  requirements.  If  a  tenured  faculty 
member  is  convicted  of  a  criminal  drug 
offense  resulting  from  a  violation 
occurring  in  the  workplace,  the 
university  would  be  required  to  take 
disciplinary  action  against  the  faculty 
member  or  refer  her  or  him  for 
rehabilitation.  Given  the  range  of  choice 
which  the  university  has  under  this 
provision,  nothing  in  the  rule  requires 
the  university  to  take  action  inconsistent 
with  its  tenure  policies. 

4.  Either  agency  heads  or  their 
designees  should  be  able  to  make  the 
determination  concerning  whether 
application  of  these  rules  would  be 
inconsistent  with  international  law  or 
the  laws  of  a  foreign  nation. 

Response:  The  rule  has  been  changed 
so  that  the  designee  of  an  agency  head, 
as  well  as  the  agency  head,  may  make 
this  determination. 

5.  Clarify  whether  the  rule  is  intended 
to  preempt  laws  of  other  nations  or 
international  law,  including  with  respect 
to  privacy  and  confidentiality  matters. 
There  should  be  prior  consultation  with 
foreign  governments  about  any 
regulatory  requirements  before  the  rules 
are  applied  to  grants  that  may  be 
performed  abroad. 

Response:  For  this  Act,  it  has  been 
determined  that  Federal  law  does  not 
preempt  the  laws  of  other  nations  or 
international  law,  including  with  respect 
to  employee  confidentiality.  Concerning 
prior  consultation,  neither  the  Act  nor 
the  Administrative  Procedure  Act 
allows  special  treatment  for  foreign 
governments  in  rulemaking. 

6.  The  rule  should  provide  protection 
to  grantees  from  employee  lawsuits  or 
provide  for  Federal  reimbursement  from 
costs  incurred  in  defending  against  such 
litigation. 


Response:  The  statute  does  not 
immunize  grantees  bom  employee 
litigation  and  the  agencies  could  not 
effectually  create  such  protection  in  a 
regulation.  Nor  does  the  statute 
authorize  the  expenditure  of  Federal 
funds  to  reimburse  grantees  for  the  cost 
of  defending  such  lawsuits. 

7.  Clarify  the  relationship  between 
this  rule  and  drug  testing  programs  of 
the  Department  of  Defense.  Department 
of  Transportation,  and  the  Nuclear 
Regulatory  Commission. 

Response:  The  Department  of  Defense 
requires  drug  testing  for  certain 
employees  of  some  defense  contractors. 
If  such  a  defense  contractor  also 
receives  a  grant  from  the  Department  of 
Defense  or  another  Federal  agency,  the 
contractor  would  have  to  comply  with 
both  the  Department  of  Defense  require- 
ments and  these  drug^e  workplace 
rules. 

The  Department  of  Transportation 
and  the  Nuclear  Regulatory  Commission 
require  drug  testing  for  certain 
employees  of  employers  in  the . 
industries  they  regulate.  If  one  of  these 
employers  is  also  a  grantee  of  a*  Federal 
agency,  the  employer  would  have  to 
comply  with  both  the  Department  of 
Transportation  or  Nuclear  Regulatory 
Commission  requirements  and  these 
drug-free  workplace  rules.  Finally, 
various  Federal  agencies,  including  the 
Departments  of  IDefense.  Treasury  and 
Transportation,  require  some  of  their 
own  Federal  employees  (e.g..  air  traffic 
controllers)  to  be  tested  for  drug  use. 
These  requirements  are  unrelated  to  any 
requirements  for  grantees  under  the 
Drug-Free  Workplace  Act. 

Other  Issues 

1.  Clarify  what  the  "place  of 
performance"  of  a  grant  means, 
particularly  for  activities  that  have  no 
fixed  location  e.g.,  buses  in  a  mass 
transit  system). 

Response:  The  place  of  performance  is 
wherever  activity  under  a  grant  occurs. 
It  can  be  in  a  fixed  location,  a  variety  of 
locations,  or  no  fixed  location.  For  mass 
transit  buses,  for  instance,  the  place  of 
performance  may  be  the  transit 
authority's  buses,  wherever  they  are  in 
operation.  For  grants  for  the  arts,  the 
places  of  performance  may  be  the 
various  concert  halls,  theaters,  galleries, 
etc.  at  which  the  public  views  the 
performance  or  art  work.  General 
categorical  descriptions  of  such 
workplaces  may  be  listed  by  grantees. 

2.  Clarify  whether  the  number  of  days 
employees  and  grantees  have  to  make 
various  notifications  are  calendar  days 
or  working  days. 
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Response:  Tbe  certifkalian 
specifies  aieailar  cbya. 

3.  TSe  iio^oe    convic^on  ft<sni  n 
employee  to  a  grantee  and  a  pantee  to 
an  agency  ahoeld  be  in  wrtttng. 

Response:  The  cerfificatfoa  mem  to 
specifies. 

4.  The  regulation  should  hare  more 
specific  lai^age  conoerniag  wliich 
costs  related  to  a  dn^-free  awareaeas 
prograjn  are  allowable  ander  a  graoL 

Response:  Grantees  should  refer  to 
applicable  0MB  Circulars  A-87, 
and  A-122  and  Federal  agency 
regulations  for  uiforxnation  qd  tiie 
allowability  of  costs.  CoAt  allowability 
principles  are  the  same  for  activities 
under  these  regulations  as  they  are  for 
expenditures  reeded  to  meet  other  grant 
conditions. 

5.  Qahfy  whether  the  rehabilitatioa  of 
employees  is  an  allowable  coat  under 
grants.  « 

Response:  Only  the  fair  Federal  share 
of  the  reasonable  and  necessary 
expenses  for  the  rehabilitation  or  other 
treatment  for  covered  employees  would 
be  allowable,  consistent  with  0MB 
Circulars  A-21,  A-87,  and  A-122  and 
Federal  agency  regulatioas. 

6.  There  shouU  be  a  second 
opportunity  for  public  coffiaaents  after 
more  experience  under  the  rules. 

Response:  This  suggestion,  essentially 
a  recommendation  that  the  ttgsadea 
issue  another  intenm  final  rule,  has  not 
been  adopted.  The  coffiments  received 
in  response  to  the  intehm  final  nde 
covered  virtually  all  aspects  of  the  rule, 
and  the  agencies  have  considered  thera 
fully  and  carefully.  A  secoiHl  round  ci 
public  comment  would  be  Ukeiy  to 
generate  little  additional  useful 
comment  and  would  only  prokmg 
uncertainty  about  the  5nai  shape  of  the 
regulations. 

Regulatory  Proceeg  Matten 

This  rule  is  a  non-major  rule  under 
Executive  Order  12291.  The  agencies 
have  evaluated  the  nde  under  ExecBtiTV 
Order  12B12,  pertaining  to  Federaiism. 
The  statute  requires  drag-frea  workplace 
certiiications  to  be  made  by  atl  grantees, 
including  State  agendea.  *nie  nde  does 
reduce  burdens  on  State  grantees  by 
allowing  State  agencies  to  eiect  an 
annual  certification  to  each  Federal 
grantor  agency  in  lieu  of  a  certification 
for  every  grant.  For  these  reasons,  the 
agencies  have  determined  that  The  rule 
will  not  have  safTicient  Federa&sm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

As  a  Salutary  matter,  (his  nde  most 
apply  to  aii  ^mteea.  regardless  of  sixe. 
(The  statBte  does  provide  a  ahortet.  less 
burdensome  certification  to  be  Bade  by 


grantee*  who  are  iadiTidoda,  however.) 
Coti  inored  by  grantees  to  tapfeiMnt 
dnig-free  workpiacie  proya«s  are 
directly  nnadaited  by  stataie:  the 
agencies  have  minimal  tegoiatoTy 
discretion  in  designing  this  regolalioB. 

This  nde  ounlains  information 
coUedion  requirements  subject  to  the 
Paperwork  Reduction  Act  The 
inforontian  coltection  requtremaits 
concern  emi>kyees  repoitiiig  dmg 
offense  ooorictions  to  grantees,  grantees 
reporting  these  convictioos  to  the 
agenoea.  and  grantees  listiog  the 
location(8)  of  th^  woiicplace(s)  as  part 
of  the  certiHcatian.  These  requirements 
have  been  reviewed  and  approved  by 
the  Office  of  Management  and  Btwlget 
with  OMB  Control  Number  0091-0002. 

Text  of  tho  CammoB  Ruk 

The  text  of  the  consnon  rrde,  as 
adopted  by  the  agencies  in  this 
docoment  appears  below: 


PART. 


.-<k>VERfMIENT-W10E 


DEBARHEMT  AND  SiiSPENSIOM 
(NONPROCUREMENT)  AND 
GOVERNMENT-WIDE  REQUtREMENTS 
FOR  ORUG-FREE  WORKPLACE 
(GRANTS) 


Subpart  F— Oni^-fr** 
Requiramants  (Qranta) 


^SOS  Oefiailtoas. 


..SIO  Covaragc. 

-815  Grounds  for  susfjeiuion  oi 


payments,  suspension  or  tennination  of 
grants,  or  saspenoon  or  debarment 

 820  Effect  of  Tiotafhm. 

 8ZS  Exception  provMiaa. 


.630  CertiHcation  runaiiuimiti ) 


procaduFsa. 

 035  Bepertin^  of  and  emplayea 

sanctiaoa  Cor  convictiooi  of  crimiaal  drag 
offenses. 


Appendix  C  ta  Part . 


.  Ccftificatiao 


Ragardiag  Onig-Fne  Warkplaca 
Requiremeolt 


Subpart  F— DnJ9-Fre«  Worhplacc 
Requirements  (Grants) 

_^Pii 


5- 

(a)  The  purpose  of  fliis  subpart  is  to 
carry  out  fte  Dmg-Free  Wcricptace  Act 
of  1988  by  requiring  drat — 

(1)  A  grantee,  other  than  an 
individual.  shaQ  tei  lif j>  to  the  agency 
that  it  will  provide  a  dmg-frea 
worlq>isce; 

(2)  A  ^antee  who  is  an  kitfividaal 
shall  certify  to  the  agency  that  as  a 
condition  of  the  grant,  he  or  she  will 


engage  ia  th«  oalawM  manufaetare. 
distribatsoa,  (flap  miiig.  possesc 
use  of  a  csntnriled  aaiislsiM  i  in 
conducting  aoy  activity  with  ite  pnt 

(b)  Requirements  iaplenentiag  (he 
Drug-Free  Workplace  Act  of  IW  for 
contractors  with  the  agency  are  fmmd  at 
48  CFR  subparts  9.4,  23.5,  and  52^ 

9  605 


(a)  Except  as  amended  in  this  section. 

the  defmitions  of  S  105  apply  to 

this  subpart 

(b)  For  purpoaes  of  this  subpart — 
(1)  Controlled  substaace  means  a 

controlled  substance  in  schedules  I 
through  V  of  the  Conlralied  Substances 
Act  (21  II.S.CL  812).  aad  as  farther 
defmed  by  regulatioa  at  21  CFR  1306.11 
through  1306J5: 

Conrictioa  meam  a  fiadtixg  of  guilt 
(including  a  plea  of  note  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  tiie 
responsibility  to  determine  violatioDs  of 
the  Federal  or  State  cnasnal  drug 
statutea; 

(3)  Criminal  drug  statute  meana  a 
Federal  or  son-Federal  criminal  statute 
involving  the  raaxHifacture,  distrihiition. 
dispensing,  use.  or  posnasion  of  any 
controlled  substance: 

(4)  Dntg-five  workplace  meana  a  site 
for  the  paformeace  of  work  done  in 
coanectioa  with  a  specific  9^nt  at 
which  employees  of  the  grantee  are 
prohibited  from  engaging  in  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance: 

(5)  Employee  ma%nt  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  work  under  the  grant 
including: 

(i)  Ail  "direct  charge"  employees: 

(iij  Aii  "hidirect  duige '  ospioyees. 
unless  their  impact  or  involraaent  is 
insigaificant  to  the  peifuiaiarae  of  the 
graafeaad. 

(in)  Temporary  peraeaad  and 
conaltants  who  arv  directly  engagrd  ia 
the  performance  of  work  under  the  graat 
aad  who  are  on  the  grantee's  payroll 
This  defimttiaa  does  not  iodade  workera 
not  on  the  payrai  of  the  grantee  (c^.. 
volunteers,  even  if  asad  to  anet  a 
matchh^  requtreaaeBt  consaltaats  or 
independent  contractors  not  on  dw 
payroU:  or  maplujn  ■  of  sufarecipi€»ts  ar 
subooatFactors  ia  covered  wodcplaces); 

fflfedera/qgeacyorogewcy  ateaas 
any  UWtod  States  cMcstiva  departmeat 
military  department  govcnmeat 
cwpaiation.  goveiiauent  coatroSed 
corporattan,  any  other  eatabteahment  ia 
die  eJuecaCve  branch  findw&ig  dia 
Executive  Office  of  the  Presidentl,  or 
any  independent  regaiatory  agency: 
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(7)  Grant  means  an  award  offinancial 
assistance,  including  a  cooperative 
agreement,  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  a  Federal 
agency  directly  to  a  grantee.  The  term 
grant  includes  block  grant  and 
entitlement  grant  programs,  whether  or 
not  exempted  from  coverage  under  the 
grants  management  government-wide 
common  rule  on  uniform  administrative 
requirements  for  grants  and  cooperative 
agreements.  The  term  does  not  include 
technical  assistance  that  provides 
services  instead  of  money,  or  other 
assistance  in  the  form  of  loans,  loan 
guarantees,  interest  subsidies, 
insurance,  or  direct  appropriations;  or 
any  veterans'  benefits  to  individuals, 
i.e.,  any  benefit  to  veterans,  their 
families,  or  survivors  by  virtue  of  the 
service  of  a  veteran  in  the  Armed  Forces 
of  the  United  States; 

(8)  Grantee  means  a  person  who 
applies  for  or  receives  a  grant  directly 
from  a  Federal  agency  (except  another 
Federal  agency); 

(9)  Individual  means  a  natural  person; 

(10)  State  means  any  of  the  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  or  any  agency  of  a  State, 
exclusive  of  institutions  of  higher 
education,  hospitals,  and  units  of  local 
government.  A  State  instrumentality  will 
be  considered  part  of  the  State 
government  if  it  has  a  written 
determination  from  a  State  government 
that  such  State  considers  the 
instrumentality  to  be  an  agency  of  the 
State  government. 

§  610  Coverag*. 

(a)  This  subpart  applies  to  any  grantee 
of  the  agency. 

(b)  This  subpart  applies  to  any  grant, 
except  where  application  of  this  subpart 
would  be  inconsistent  with  the 
international  obligations  of  the  United 
States  or  the  laws  or  regulations  of  a 
foreign  government.  A  determination  of 
such  inconsistency  may  be  made  only 
by  the  agency  head  or  his/her  designee. 

(c)  The  provisions  of  subparts  A,  B,  C, 
D  and  E  of  this  part  apply  to  matters 
covered  by  this  subpart,  except  where 
specifically  modified  by  this  subpart  In 
the  event  of  any  conflict  between 
provisions  of  this  subpart  and  other 
provisions  of  this  part,  the  provisions  of 
this  subpart  are  deemed  to  control  with 
respect  to  the  implementation  of  drug- 
free  workplace  requirements  concerning 
grants. 


9  615  Grounds  for  suspension  of 

psymsnts,  suspension  or  tsrmination  of 
grants,  or  suspension  or  debarment 

A  grantee  shall  be  deemed  in 
violation  of  the  requirements  of  this 
subpart  if  the  agency  head  or  his  or  her 
official  designee  determines,  in  writing, 
that— 

(a)  The  grantee  has  made  a  false 
certification  under  J  630; 

(b)  With  respect  to  a  grantee  other 
than  an  individual — 

(1)  The  grantee  has  violated  the 
certification  by  failing  to  carry  out  the 
requirements  of  subparagraphs  (A.)  (a}- 
(g)  and/or  (B.)  of  the  certification 
(Alternate  I  to  Appendix  C)  or 

(2)  Such  a  number  of  employees  of  the 
grantee  have  been  convicted  of 
violations  of  criminal  drug  statutes  for 
violations  occxirring  in  the  workplace  as 
to  indicate  that  the  grantee  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug-free  workplace. 

(c)  With  respect  to  a  grantee  v«rho  is 
an  individual — 

(1)  The  grantee  has  violated  the 
certification  by  failing  to  carry  out  its 
requirements  (Alternate  11  to  Appendix 
C):  or 

(2)  The  grantee  is  convicted  of  a 
criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of 
any  grant  activity. 

9  620  Effect  of  vfotation. 

(a)  In  the  event  of  a  violation  of  this 

subpart  as  provided  in  §  .615,  and 

in  accordance  with  applicable  law.  the 
grantee  shall  be  subject  to  one  or  more 
of  the  following  actions: 

(1)  Suspension  of  payments  under  the 
grant; 

(2)  Suspension  or  termination  of  the 
grant  and 

(3)  Suspension  or  debarment  of  the 
grantee  under  the  provisions  of  this  part. 

(b)  Upon  issuance  of  any  final 
decision  under  this  part  requiring 
debarment  of  a  grantee,  the  debarred 
grantee  shall  be  ineligible  for  award  of 
any  grant  from  any  Federal  agency  for  a 
period  specified  in  the  decision,  not  to 

exceed  five  years  [see  %  320(a](2) 

of  this  part). 

S  .625  Exception  provision. 

The  agency  head  may  waive  with 
respect  to  a  particular  grant  in  writing, 
a  suspension  of  payments  under  a  grant 
suspension  or  termination  of  a  grant  or 
suspension  or  debarment  of  a  grantee  if 
the  agency  head  determines  that  such  a 
waiver  would  be  in  the  public  interest 
This  exception  authority  cannot  be 
delegated  to  any  other  official. 


5   630  Certification  requirements 

snd  procedures. 

(a)  (1)  As  a  prior  condition  of  being 
awarded  a  grant  each  grantee  shall 
make  the  appropriate  certification  to  the 
Federal  agency  providing  the  grant  as 
provided  in  Appendix  C  to  this  part 

(2)  Grantees  are  not  required  to  make 
a  certification  in  order  to  continue 
receiving  funds  under  a  grant  awarded 
before  March  18, 1989,  or  under  a  no- 
cost  time  extension  of  such  a  grant 
However,  the  grantee  shall  make  a  one- 
time drug-free  workplace  certification 
for  a  non-automatic  continuation  of  such 
a  grant  made  on  or  after  March  18, 1989. 

(b)  Except  as  provided  in  this  section, 
all  grantees  shall  make  the  required 
certification  for  each  grant.  For 
mandatory  formula  grants  and 
entitlements  that  have  no  application 
process,  grantees  shall  submit  a  one- 
time certification  in  order  to  continue 
receiving  awards. 

(c)  A  grantee  that  is  a  State  may  elect 
to  make  one  certification  in  each 
Federal  fiscal  year.  States  that 
previously  submitted  an  annual ' 
certification  are  not  required  to  make  a 
certification  for  Fiscal  Year  1990'until 
June  30, 1990.  Except  as  provided  in 
paragraph  (d)  of  this  section,  this 
certification  shall  cover  all  grants  to  all 
State  agencies  from  any  Federal  agency. 
The  State  shall  retain  the  original  of  this 
statewide  certification  in  its  Governor's 
office  and,  prior  to  grant  award,  shall 
ensure  that  a  copy  is  submitted 
individually  with  res;>ect  to  each  grant 
unless  the  Federal  agency  has 
designated  a  central  location  for 
submission. 

(d)  (1)  The  Governor  of  a  State  may 
exclude  certain  State  agencies  from  the 
statewide  certification  and  authorize 
these  agencies  to  submit  their  own 
certifications  to  Federal  agencies.  The 
statewide  certification  shall  name  any 
State  agencies  so  excluded. 

(2)  A  State  agency  to  which  the 
statewide  certification  does  not  apply, 
or  a  State  agency  in  a  State  that  does 
not  have  a  statewide  certification,  may 
elect  to  make  one  certification  in  each 
Federal  fiscal  year.  State  agencies  that 
previously  submitted  a  State  agency 
certification  are  not  required  to  make  a 
certification  for  Fiscal  Year  1990  until 
June  30, 199a  The  State  agency  shall 
retain  the  original  of  this  State  agency- 
wide  certification  in  its  central  office 
and,  prior  to  grant  award,  shall  ensure 
that  a  copy  is  submitted  individually 
with  respect  to  each  grant,  unless  the 
Federal  agency  designates  a  central 
location  for  submission. 

(3)  When  the  work  of  a  grant  is  done 
by  more  than  one  State  agency,  the 
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certiflcafion  of  the  State  agency  3uecQ| 
receiving  the  grant  shall  be  deemed  to 
certify  oompRuwe  for  iQ  wockpteoes. 
including  those  toca^  in  offeu  State 
agencies- 

(6^1)  For  ■  graat  of  leM       10  isj^ 

performance  duration,  yntees  siiafl 
have  this  policy  vtateseot  and  piro^ain 
in  place  as  soon  as  povsible,  bot  in  any 
case  by  a  date  prior  to  the  date  oa 
which  performance  i%  expected  to  be 
completed. 

(2)  For  a  grant  of  30  days  or  more 
performance  doration.  grantees  diall 
have  this  policy  stat^oent  and  program 
in  place  within  30  days  after  award. 

(3)  Where  extraontinary 
circumstaiu:e8  warrant  for  a  specific 
grant,  the  grant  aftics  nay  detemine  a 
different  date  on  which  tlie  policy 
statement  and  program  shall  be  in  place. 

§  ^5  Reporting  of  and  treployta 

sanctions  for  convictions  of  crimina]  drug 
offenses. 

(a)  When  a  grantee  other  than  on 
individual  is  notified  that  an  empioyee 
has  been  convicted  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace,  it  shall  take  the  CoQowiog 
actions: 

(1)  Within  10  calendar  days  of 
receiving  notice  of  the  conviction,  the 
grantee  shall  pro\'ide  written  notice, 
including  the  convicted  employee's 
position  title,  to  every  grant  officer,  or 
other  designee  on  whose  grant  activity 
the  convicted  employee  was  working, 
unless  a  Federal  agency  has  designated 
a  central  point  for  the  receipt  of  such 
notificationa.  Notification  shall  kidude 
the  identirication  numberfs)  for  each  of 
the  Federal  agency's  affected  grants. 

(2)  Within  30  calendar  days  of 
receiving  notice  of  the  conviction,  the 
grantee  shall  do  the  following  with 
respect  to  the  employee  who  was 
convicted 

(i)  Take  appropriate  personnel  action 
against  the  employee,  tip  to  and 
including  temrmatioiu  njuaatent  witii 
requirements  of  the  Rehabilitation  Act 
of  1973.  as  amended:  or 

Require  the  employee  \o 
participate  satisfactoifljrM  a  drog  abuse 
assistance  or  rehabifitsfiba  program 
approved  for  snch  panotes  by  a 
Federal,  State,  or  local  lieallli.  law 
enforcewteTrt,  or  other  appiupiiBta 
agency. 

fb]  A  ^-antee  who  is  an  te^ridaal 
who  is  conricted  for  a  violation  of  a 
criminal  drug  statute  occurring  dnriag 
the  conduct  of  any  grant  activity  ehaU 
report  the  conviction,  in  writing,  wifiiiB 
10  calendar  days,  to  hn  or  her  Federal 
agency  grant  officer,  or  other  designee, 
unless  the  Federal  agency  has 
designated  a  cottral  point  for  tlte  receipt 


of  soch  notices.  NotiBcateo  sbafl 
include  the  hientffication  mauliei{s)  lor 
each  of  the  Federal  agency^  affeUed 
grants. 

(Approved  by  the  OfBce  of  Management  and 
Budget  BPder  ctntrai  ousiber  0991-0002.) 

Appendix  C  to  Part  Certificatioo 

Regarding  Otug-Free  Workplace 
RequiremeaU 

InstnjcUoBM  for  Certificatioa 

1.  By  signing  and/or  siibaBtliBg  tfati 
applicatioo  or  ^^nt  a^ement  tbe  graatee  t« 
providing  the  certiTicatiaa  set  out  bdow. 

2.  The  oertifirfltinn  tet  out  below  it  a 
material  represenUtion  of  fact  opon  which 
reliance  is  placed  when  the  sgeacy  rwards 
the  grant.  If  it  is  l^ter  detanined  diat  the 
granlee  knowingly  reodend  a  Mae 
certificatioa  or  odisnrise  violates  dv 
requiranaits  of  the  Drug-FTee  Workplaca 
Act  the  agency,  in  tdditioa  to  any  other 
remedies  available  to  the  Feds'al 
Government,  may  take  action  andiorized 
under  the  Dnig-Free  WorkplacB  Act. 

3.  For  grantees  other  then  individaais. 
Alternate  I  applies. 

4.  For  grantees  who  are  individoals. 
Alternate  U  applies. 

5.  W^dcplaces  under  grante.  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  ceitificatton.  H  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  oat  identify  the  worirpiacei  at 
the  tiaie  ef  apfWicaliaii,  ar        award,  if 
tlterc  is  as  applicatioa.  the  yaolee  masl  keep 
the  identity  of  the  workplace^B)  90  file  ia  its 
o^ice  and  make  the  information  available  for 
Federal  inspection.  Failure  to  iden^  all 
known  workplaces  constitutes  a  violation  of 
the  grentee's  drug-lree  workplace 
requiremaiU. 

S.  Wdit  (ihii  I  identzficBlioBM  siat  iadade 
the  cctaal  address  of  biakKags  (or  parts  cf 
buildings)  or  other  sites  where  work  aadar 
the  grant  takes  place.  Categorical 
descriptions  may  be  ased  (e.g..  al  vehiides  ^ 
a  mass  transit  authority  or  State  highway 
depcrtaiaat  wfaak  ia  opar^ea.  State 
employees  in  each  local  unemployraeat 
office,  perforaefs  ia  eoDcert  halls  ar  radia 
studio^. 

7.  IT  (he  woricplace  identined  to  the  agency 
changes  da^  (be  peiforBence  af  Ika  ^SBt 
the  grantee  stsifi  iitfsna  the  agency  of  Ike 
changB(s|.  tf  it  pBeriasiriy  irimtiBad  the 
wofkpiacas  an  ^eilina  {aae  para^aph  five). 

&  De&nMioas  of  tenaa  ia  tke 
Nonpracureaieat  Suspeasicn  and  Dehanaenl 
caBHcaa  nile  and  Dmg-Free  Workplace 
common  rule  apply  to  Qiis  certiflcatioa. 
Grantees'  attention  is  called  in  particalar.  te 
the  foUowifij  dafmitions  from  thiets  niles: 

"Controlled  substance'  means  a  controtled 
substaace  in  Schedrdes  I  (fra^  V  of  the 
Coatrofied  Sehstances  Act  (n  U&C  812) 
aad  as  fwilwr  deined  by  rrgidnNna  (a  CFB 
1368.11  duougk  1308.15^ 

"Coaviciioa"  asans  a  fit^Htng  of  jailt 
(incladiQg  a  ylea  of  nolo  cantendere]  or 
imposidon  of  seatence.  or  bodt  by  any 
judicial  body  charged  with  (he  lesponsibiRty 
to  determine  violattens  of  the  Federal  or 
State  criminal  drug  statctes: 


"Griaiaai  dni(  ataMe"  mens  a  Feds^  or 
Qon-Fedecai  rhaMnai  wtatirW  iovo^t^  the 
mamifactura.  distiifautioa.  dispcsuuif,  aae,  ar 
posseauoa  af  any  fniitfnlV.id  tnhstnnrr 

"Employee'*  anaos      employee  of  a 
grantee  direcdy  engaged  in  The  peifijiMce 
of  work  under  a  grant  iadudiuf.  (!)  Al 
"direct  chafge'  eai^oyees  HP  al  *Vdmet 
charge"  eaqiioyeBS  vakett  dsir  "at^tl  or 
involvemeDt  is  isfltg&ificaQl  la  te 
perfofBtaace  of  the  ^aat,  aad  (Si)  Icatpocaiy 
perscsnel  and  cansullanta  who  art  diiecdjr 
engaged  in  the  perfomaoce  of  work  under 
the  grant  and  who  are  on  (he  grantee's 
payroll.  This  defhiition  does  not  include 
workers  not  en  te  payroll  of  te  grmtee 
(e.g.,  volonteera,  evea  if  oaed  to  meet  a 
matching  requireBent  omsuH— ts  or 
independent  cflAtractors  aot  oa  tke  paAtee't 
payroll;  or  ea^^yees  of  «"Kr«u-»^Mmt|  qt 
subcontracton  in  covered  wodcplaces). 

Certificatan  Reqardiaq  Draq-Free 
Workphce  Re^iremeats 

Alternate  I.  (Grantees  Other  lliaa 
Individuals! 

A.  The  pantee  certifies  tbat  it  wiS  or  will 
contiaae  to  provide  a  drug-free  workplace  by; 

(a)  Publishing  a  statement  aotifyiag 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possessioa  or  use  of 
a  contniiied  ti^>«tasce  is  prohihited  ia  te 
grantee's  workplace  «id  spedfyiag  te 
arrinaa  that  wdl  be  takes  against  ennioyees 
for  violatiaa  al  such  prohibitioo: 

(b)  Eatabhahiag  aa  Bngning  drug-fraa 
awareness  pjugiaui  to  inSona  employees 
about— 

(1)  The  dangers  of  drug  abase  ia  te 
woricplace; 

(2)  The  grantee's  p«4icy  of  maaitnmg  a 
drug-free  worlqplaca; 

(3)  Any  avaikahJe  ir\^  ootmeliag. 
rehabilitation,  aad  rmp\njfvr  assisranre 
progiaais;  and 

(4)  The  penalties  that  may  be  tmpesed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Maiking  it  a  requkeoMnt  tet  each 
employee  to  be  engaged  in  the  performance 
of  te  grant  be  fivea  a  copy  of  te  atateBeal 
required  by  paragraph  (a): 

(d)  Notify^  tht  aaap^oyee  ia  te  ilali  meat 
required  by  paragrapk  M  diat.  as  a  condition 
of  employment  vader  the  gnuit  te  em|)lagree 
will— 

(11  Abide  by  the  terms  of  the  statement 
and 

(Z)  (Mify  te  employer  fa  ivrfbag  of  his  or 
her  eoDviettoD  ior  s  viuktiaa  of  a  uiaaanl 
drag  statute  ooctarteg  ia  te  workplace  aa 
lalar  tea  Qve  calendar  days  after  such 
convictioo: 

(ej  Noticing  te  agency  In  writing,  within 
(en  caiendar  days  after  veceivtng  ni^ce 
under  wfaparagreph  (dlZ)  frees  aa  enpleyee 
or  otheni«iaa  leceMog  actaal  natioe  of  sadv 
convictiflB.  Finiliiiiiii  af  coorictad 
enaylayeaa  oiast  provide  aotioe.  iaci«diqg 
position  tide,  to  eveiy  graat  officer  or  ster 
designee  an  whatc  grant  activity  te 
convtcted  employee  was  working,  uaiess  te 
FMeral  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shafl 
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include  th«  ideiUiTicatioa  Jiumb«<tj  of  each 
affected  grant 

(f)  Taking  one  of  the  foflowing  actions, 
within  30  calendar  day»  of  receiving  notice 
under  subparagraph  (d](2),  with  respect  to 
any  employee  who  ia  so  convicted — 

(1)  Taking  appropriate  personnel  actiiia 
against  such  an  employee,  up  to  and 
including  terminatioa,  consistent  jvith  the 
requirements  of  the  Rehabflitation  Act  of 
1973.  ae  amended:  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  asststance  or 
rehabUitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforoemenC  or  odier  appropriato 
agency: 

(g)  Making  a  good  faith  effort  to  continue  to 
maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c).  (d). 
(e)  and  (f). 

B.  The  grantee  may  maert  ia  the  space 
provided  below  the  site(8)  for  the 
performance  of  work  done  in  connection  with 
the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code) 


Check  □  if  there  are  workplaces  on  file  that 
are  not  identiHed  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certiRes  that,  as  a  condilion 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawfai  mand&ztan.  disthbatioiL 
dispensing,  possession,  or  use  of  a  cootroUsd 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  oSeose 
resulting  from  a  violation  occurring  during  the 
conduct  of  any  grant  activity,  he  or  she  wiR 
report  the  conviction.  In  nvriting,  within  10 
calendar  days  of  tiw  convictiaa,  to  tmf 
grant  officer  or  other  designee,  sniess  tlse 
Federal  agency  desi^iates  a  ceotraJ  point  lor 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point  it  shaO  tedude 
the  identification  nTnnber(s)  of  each  affected 
grant. 


Adoption  of  the  Cuuiuiun  Ruin 

The  text  of  the  common  rule,  as  adopted  by 
.  the  agencies  in  this  document,  appears 

below. 
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DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Part  29 
RIN  2105-AB64 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C  Ashby.  202-366-9306.  _ 

List  of  Subjects  In  40  CFR  Part  29 

Debarment  and  suspension 
(nonprocurement),  Drug  abuse,  Grant 
programs. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Samuel  K.  Skinner. 

Secretary  of  Transportation. 

Accordingly,  the  interim  final  rule 
amending  49  CFR  part  29  which  was 
published  at  54  FR  4947  on  January  31. 
1989,  is  adopted  as  a  final  rule  with  the 
following  changes: 


PART  29— GOVERNMENT-WIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENT-WIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  E.0. 12549:  sec  5151-6160  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub.  L 
100-69a  title  V.  subtitle  D;  41  U.S.C  701  et 
seq.);  49  CFR  part  322. 

2.  Subpart  F  and  Appendix  C  to  part 
29  are  revised  to  read  as  set  forth  at  the 
end  of  the  common  preamble. 

Subpart  F—0ru9-FrM  Workplac* 
Raquirvmtnts  (Qrants) 

29.600  Purpose. 
29.605  Dennitioni. 
29.610  Coverage. 


Sec. 

29.615  Grounds  for  suspension  of  payments. 

suspension  or  termination  of  grants,  or 

suspension  or  debarment 
29.620  Effect  of  violation. 
29.625  Exception  provision. 
29.630  Certification  requirements  and 

procedures. 
29.635  Reporting  of  and  employee  sanctions 

for  convictions  of  criminal  drug  offenses. 


Appendix  C  to  Part  29— Certificatioo 
Regarding  Dnig-Fre*  Workplaot 
Requirements 

Cross  Reference:  See  also  Office  of 
Management  and  Budget  notice  published  at 
55  FR  .  May  2S.  1990. 

[FR  Doc  90-11589  Filed  5-24-90: 8:45  am] 
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